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PARERGOWN 
FURIS CANONICI ANGLICANI: 


(. (a OR, aJulan 


COMMENTARY, 


By Way of 


S UPPL EMEN T 


tO < BSE 


Canons and Conttitutions 


Yr FF EE 


CHURCH of ENGLAND. 


Not only from the Books of the Canon and Civit-Law, 


but likewife from the Stature and Common Law of 
this REALM. 


Whereunto is Prefix’d, by Way of INTRODUCTION, 


Ferft, A brief Account of the CANon-Law in general ; how and from 
whence it had its Rife and Beginning in the Church; and how it advanced itfelf, 
by the Subtletyof the Romdéfh Clergy, after the Seat of the Roman Empire was re- 
moved to Coz/fantinople, and Barbarilm had invaded the Politer Nations of Burope. 


Secondly, The Reader has alfo here a Particular of the Books wherein 
this Law was written: With the feveral Authors Names, the refpedctive Times 
wherein they compiled them, and the beft Commentators thercon: With many 
other Curious and Hiftorical Remarks on this Law, ¢e. 


By JOHN AYTLIFFE LLD 
And late Fellow of New College in Oxon. 


Bebold! I bace not laboured for any felf done, but for all them that feer 
after Knowledge. Ecclefiafticus, Chap. xxiv. Ver. 34. 
i ' a LONDON: 

Printed for the Author, by D.Leacu, and Sold by Jonw Waxruos in the Middle 
Temple Cloyfers, James and Joun Knarron in St Paul's Churchyard, Ricnarp 
Sraxprast in Y/efminfter-Hall, Wuxtam and Joun Inxys at the Ve? Bad 
of St Pazl’s, Francis Cray and Danret Brown without Temple Bar, Londor, 
and Simon Marri, Bookfeller in Lesceffer. M.DCC,XXVI 
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A LIST of the SUBSCRIBERS Names, as a Publick Teftimony of the 


Aathor’s Thanks, for their kind Encou 
of the following WORK. 


A. 
1S Grace William Wake, 5, T.P. 
Lord Avchbifhop of Canterbury 
laege Faper 
mn R bb Rew. A obnWynne, Lord 
Bifep of St. Afaph, 
Chiles Allandon, 9 the Mididle- 
Tense, Ely, 
Humpty Atebler, of Chancery- 
Lene, London, £/9 
Tue low. Dottor Andrews, Arch- 
deaom of Ctfory ia Ireland, 
Aachony Allen, of the Middlc- 
Temrle, Efq 
The Row. Agr. Allcock, Dean of 
Ly'smove ia Ireland. 
The Rey. Ad. George Allcock of 
Kells in Ireland, 
John Andrews of the Mid. Temple, 
Gent. 
Sir Steph. Anderfon, of Queen’s 
Square wear Ormonaftreet, Bart. 
Edward Alexander, 4/75 
Thomas Alexander, of Covent- 
Garden, E%:; 
The Rov. Ls Afton, A At. 


Elis Grace Charles Duke of Bolten, 
(large Paper.) 

The Ado Rev. Dr. Hugh Boulter, 
Lord Primate of all trehun! 

The Right Rew. \Nilliam Baker, 
S.T.P. Lord Bifhon of Banger. 
The Rigot Rev. William Bradahaw, 

%. I. P. Lord Bifhop of Bristol, 
and Dean of Ch. C. C. Oxon. 
The Right Rev. Dr. William Bourl- 
cough, Lord Bifhop of Limerick. 
HisEscellemy \v itliam Burnet, Go- 

vernor of New-York. 
The Hoy. Colune] Bladen of Hano- 
wer-Square. 
Orlando Bridgman, of Caftle Bre- 
midge, Warwickdhire, E/q; 
George Bridges of Avingron iz 
Hampfhire, E/q 
Loftus Brightwell, of Padworth, 
Berkthire, E%; 
Fra Baber, of Covent-Garden,Ffq; 
Hugh Barker, of Covent-Garden, 
_ London, Ef7s 


ragement given to the Printing 


John Bettefworth,L.L.D Deazof Duniel Brown ‘funier of London, 


the Avcises, amd Judge of the Pro- 
rogative Court of Canterbury. 

Toe Rey. Dr. Byrch, Chancellor of 
the Dioce/s of Woxcelter. 

The Rev. Henry Bigg, A. M. and 
Warder of New-College, Oxon 
(large Paper.) 

Samuel Billingfly, A. M. awd late 
Archdeacon of Surry, deceas'd. 
John Bromfield, of Haywood ix 

Hampthire, E/q; 

The Rev. Gilbert Burnet, A. Ag 
Chaplain in Ordinary to his Adajefly 

The Rev. Dr. Bridges of South- 
Weald in the Couxty of Lilox. 

Simon Burton, M.D. Fellow of 
New-College, Oxon. 

Peter Bettefworth, of Brockenhurit, 
Hampthire, Gert. 

Thomas Baffet, of Cliffords-Inn, 
AMorny at Law. 

Tho. Bridges, of the Micdle-Tem- 
ple, Attormey at Law. 

Joleph Beacheroft, of Cheapfide, 
London, E/q;. 

William Blake, of St. Clements 
Danes, ‘Veftminiter, Ger. 

wr. Jom Bote, of Trinity College, 
Cambridge. 

Afr. Hawley Bithop of St. John’s 
College, Oxon, Fellow. 

Ja, Charles Benn, of New-Bond- 
ftreet. 

Charles \Buckley of Lymington i# 
Hampbhire, Gent. 

Bernard Bolen, of the City of Lon- 
don, Gent. 

Anthony Benn of the Inner Tem- 
ple, Gent. 

Thomas Bennet of Norton Ba- 
vand, Wilts, Efj; 

Thomas Bootle o: ?’ Inner Tem- 
ple, London, Ef; 

Gerard Bothomley, of St. Anns 
Weftininfter, E/% 

Mark Braithwaite, fun.o' York, FG; 

Hugh Briggs, of Lincoln's Inn, 
London, Eyq5 

Edward Bootle oj° tie Juner Tem= 


: Gert. : 
i Outs 


Baokfeller, 7 Buoks. 
Af ‘homas Burtlet of Eston; 
Bookfeller 5 


His Excellency sie Lord Carteret, 
Lord Lieutenant of Vreeland. 
(large Paper.) 

The Rt. Rev. John Waugh, 5. T.P, 
Lord Bifbop of Carlifte. 

The Rt. Rev. Dr.Waddington, Lard 
Bifhov of Chichetter. 

The Right Hon. the Lord Charles 
Cavendith. 

The Right Hun. te Ld. James Ca- 
veudifh. 

The Rt.Rev. Dr. Charles Cobb Lard 
Bifoop of Killalla aad Achonry. 

Ady. Serjeant Cummins of Lincoln’s 
Inn. 

Tue Rev. George Carter, S. T. P. 
Provoft of Oriel Coll. Oxon. 
Charles Crifp, of Dornford, Ox- 

fordfhire, E/q; 

Anthony Chute, oftheVine,Hamp- 
thire, E/9; 

Francis Chute, of the saiddiec. 
Temple, London, £fq; 

Anthony Collins, GreatBaddow, 
Effex, Efq; 

Samuel Clerk of Chipley, Somer- 
ferfhire, E/q. 

The Rev. Adr. William Cotterell, 
Dean of Raphoe iz Ireland, 
Sir James Carmichel, of Boningtor,, 

Bart. 

Thomas Clendon, of Sheer-Lane, 
London, Gent. 

The Lilwary of toe Cathedral Coarch 
of Canterbury. 

Alured Clark, A. M. Prebezdary of 
Winchefter. 

Sir George Cooke, Ant. @ 
thowotary off the Pleas. 

Richard Carter of thw ‘Tom- 
ple, E/% , 

The Rt. Haw. tie Lord Cardrols, 
eh.deff Suit of the Eaet of Buchan, 

The Rt. Hon. toe Lard Coxmichel, 
ont Son af the Fark of Hynd- 
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John Crawford of the fener Tem~ 
Pie, Efe ' 

The Hon. Adajor Fergus Carmichel 
of Rofamont. 

The Rev. lohn Capon, LL. B. Adi- 
nifter of Waltham. Abbey, Effex. 

John Cooke of’ Doctors Commons, 
London, 

Ag John Clarke of Trinity College, 
Cambridge, Scholar oa the King’s 
Foundation for Modern Laii- 

uagES. 

Tho Corbet of London, Bookseller. 
Samuel Chandler of Portfmonth, 
Hampihire, Attorney at Lam. 
“John Cos, A.M. Feilow of New- 

College, Oxon. 

Ady. Francis Clay, Book/eller, Lon- 

don, (Seven mule 


Tlis Grace the Duke of Devonshire. 
The Riglt Rev. William Talbot, 
S.T P. Lord Bifiop of Durham, 
The Rizht Rey. RichardSmallbrook, 

S.1.P, Lord Bifbop of St. Daviu’s 
The Rt. Rev. Dr.Henry Downes, Lord 
Bifhop of Meath, 4. Books. 
The Honourable A.¥. Juttice Denton, 
of the Court of Common P eas. 
David Dalryzple, of New Bond- 
fireet, E/q. 

Jofepn. Datner, of Dorchefter, Dor- 
fechhire, E/q; 

Kinard de la Bere, of Southam, iz 
Gloucetterfhire, E/q; 

George Duckett, of Hartham, 
Wilthhire, £/43 

‘dajor William Duckett of Grof 
vinor-itreet. 

Thomas Duncomb, of the Middle- 
Temple, London, Z/q; 

The Rev. John Dobfon, S. T. P. 
Warden of Winchefter, Coll. 
James Doggerell,L.L.D.of Kilkenny 

ia Ireland, ah 
The Rev. Petex Dé la Sante, Rector 
of Blunideh, Wilts. 

The Rev. Will. Dudley, Reor of 
Clapton; orthamptonthire. 
Captain William Daffy of bis Ada- 
jefy’s Guards. (large Paper.) 
The Rey. Edward Dachier, A. M. 

Adiaox Canon oF St. Pauls, and 
Vicar of Kentith Toma. 


Dottors Coxamous Library,(laegePap.) 


Pierce Dod, Phy/icianto St Bartholo- 
mew’s Hofpital. 

The Rev. Robert POyly, S.T.P. 

George Dean of Somerfetthire,F (4; 

Benjamin Derby of Sherborn, Dor- 

“fetthire, E/q; 

Thomas Lee Dummer, of the Aid- 
dle Temple, E/q; Clerk oj’ the Great 
Wardrobe. 


BR. 
Tie Right Rey. Dr. Wektou,S.T.P, 
Lord Biftiop of Exeter. 
Timothy Bait, of Londsn, Gest. 
The Rev. Abel Eyans, 3. T. P. 
Retior of Cheam, Surry. 

John Eston, Ej, Deruty Remem- 
brancer of the Fir/t Fruits Office, 
Walter Edwards, of Bell-Yard, 

Luuden, Gent. 
F. 
The Right How. John Earl of Bitz- 
William. 
William Fellows, £/9; Fellor-Com-~ 
mouner of New-College, Oxon. 
Francis Fane, E/q; 
Richard Freeman, of Battesford, 
Gloucefterthire, E/a; 
Thomas Freke of Wyke, Dorfet- 
fhire, Eiq; 
Robert Framfhafa of Alderman- 
bury, London, Gent. 
G 


The Rt. Hos. the Lord chief Bavos 
Gilbert. 

The Rt Rev. Jofeph Wilcox, $.T.P 
Lord Bifhop oj Gloucefter. 

The Right Rev. Dr. Timothy Good- 
win, L.Bp.of Kilmoreand Ardagh 

George Gregory, of Red-Lyon 
Square, E/q; 

Wailkam Gibbons, of Covent-Gar- 
den, M. D. 

The Rev. Dr. Gee, Dean of Lincoln, 
and Prebend. of Weftmintter. 
Charles Gounter, E/q; Fellow-Come 
money of New-College, Oxon, 
The Rev. Hevry Gofthng, A.M: 

Sen. Cardinal of St. Paul’s, 
Colowel Robert, Gower. of Loydon. 
James Glyde, Serjeant at Law, 

Carge Paper.” 

The #Hou- John Guile, Colonel of 

| his Majefly’s Guards. 

James Graham of Michelwood,E/q; 
H 


The Right Ho. the Lord Vifcount 
Harcourt. 

The Right Hon. the Ld. Marquifs of 
Hartington, (large Paper’) 

T be Right Hon. the Lord Herbert 
of Cherbury. 

The Right Rev. Dr. Jofiah Hott, 
Lord Bp. of Ferns and Leighlin. 

Sir Edward Hill, of Wanborough, 
Wit. Kt, 

Robert Hynde, of Purpool-Lane, 
London, E/q; 

John Haftings, of Grays-Inn, £/q, 

The Rev. Francis Hare, s. T. P. 
Dean of Worcefter, aad Refi- 
 dentiary Canon of St. Pauls. 

The Rev. John Holland, S, T. P, 
Wardew of Merton Coll. Oxon, 


The SUBSCRIBERS Names. 


re LD. coap. 

cellor of the Dioce/s wf 

and Rochefter. ees 

Charles How, of Grekeworth 
Northamptonthire, £/9, : 

The Rev. John Hancock, S. T. Pp, 
Prebendary of Canterbury. 

Anthony Hoyle, of Frich-itrect, 
wear Soho-Square, Gent. Clarge 
Paper. . 

Naphthali Hufley, of the Adiddie- 
Temple, London, Geut. 

The Rev.Mr. Husbands, A.M. Vicar 
of Tottenham. 

Edward Hooker, of Winchefter, 
in Hampthire, E/q; 

Cafpar Frederick Lienning, of st. 
James’s, Efq; 

Jotcph Hayne of Surryftreet, E/q 

Elenry Harrington of Somerfet- 
fhire, Efq; 

Jofeph Hinxman of Flinton, Hamp. 

ire. 

Edwaid Hooper of the Afiddle 
Temple, Efa; 

Archibald Hutchin‘on of Golden 
Square, Weftmintter, E/q; 

John Hafell, Fun. on Ludgate-hill, 
London, Gent. ; 


1, 

The Rev. Rich, Ibbotfon, s, F: P 
Reétoy of Lambeth. 

Sir Thomas Jones, Kt. Regi hey for 
the Cousty of Middlefex. 

Thomas Ifted, of the Middle-Tem- 
ple, London, E/y, j 

The Rev. Hen. Izod, of Staunton 
Gloucefterthire, a 

Jofeph Johnfon, of London, Gent. 

Thomas Imber, of Winchefter 

: Attorney at Lam. 4 

Thomas Jervuife, of Herriot, in 
Hampithire, E/q; 

My. Charles Jones, Civilian, late 
Fellow of Sew College, Oxon. 
(large Paper.) 

Mef]. William and John Innys of 

ondon, Book/éllers, ( feven 
Books.) 


K. 

Fran. Keck, of Great Tew, Oxford. 
fhire, E/q; 

John Keck, of the fame, E/q, 

Edw. Kynafton, of Dogtors-Com- 
mons, L. L. D. 

Thomas Kynafton, of Magdalen 
College Oxon, E/q. 

DavidKennedy,ofKirk-Michel,E/9: 

John Kempe, Studeut of Ch. Ch. Cok 
Oxon, azd of the Middle Temple 
London, Gent. 

Meff. James and John Knapton of 

‘London, Book/éllers, (fourteen 


Books.) 
The 


The SUBSCRIBERS Names. 


. L 

Tae Right Hon. the Lard Fifcount 
Lymington, 

Tix Rizot Rev. Dy. Richard Rey- 
nolds, Lord Bifbop of Lincoln, 

Tr. Rev. and Hon. Robert Lumley 
Lloyd,of Cheam, stry, Rector of 
St Vaul’s Coyent-Garden. (large 
Paper.) 

Laac Leheup of New Bondftceet 


Ff. : 

Henry Liddel,of the Middle-Tem- 
ple, Londoa, F/q; 

Robert Lloyd, of Bedford-ftreet, 
mar Grays-lnn, £/9; 

The Rev. Samuel Lydhat, LL.D. 
Reéfor of Writtle, Bitex. 

The Rey. George Lavington, L.L. 
B, Cason of Worcelter. 

Mr. Dryden Leach, of London, 
(Sever Books.) 

The Rev. Sam. Lifle, S.T. P. Rector 
oy St. Mary-le-Bow, Loxdox. 
The Rev. Adv. Rois Ley, A. Ad. ReGor 
of St. Matthew's Friday-ftreet, 

London. 


M. 

Sir William Morgan, of Tredegar, 
Moamouthihire, Xt. of the Bath. 

Thomas Morgan, of Ruperra, 
Monmou‘hinin, Ef 

Henry Mertion, ef Merton, ia 
Surry, £/43 

Th Rev. Ad. Henry Maule, Deas 
oy Cloyne i# Ireland. 

Samuel Mead of Lincoln’s Inn, E/q; 
Burrifter at Law. 

Charle: Moore, of the Inner-Tem~ 
ple, Lowdown, E/q; 

Colomel iv Oyly Michel. 

Coluae} John Michel, of Kingfton, 
Rufel, Dorfetthire, 

John Maubray, of New Bond- 
ftreet, M.D. 

Afr. Oliver Marton, of Warwick- 
Court, London. (three Books.) 
ThomasMatthews,o/London,Geat. 

Robert Michel, M. D. 
Charles Miller of New Bondftreet, 


Eq, 

James Meddlycott of Milbourn 
Port, Someriethhire, E/q, 

Edmund Medlycott of the Adiddle 
Temple, Efq;, 

The Rev. B. Michel, Redfor of 
Rifdihale, 

Ad. Nath. Moody of Lincolz’sIun. 

John Martin of the City of Lon- 
don, Get. 

Thomas Milner of Hatton Garden, 
London, £/4; 

Hugh Morgan of London, Gent. 

Aw. Simon Martin of Leicefter, 
Bookfeller, 7 Books. 


| Ate. Richird Monsgus of sheey- 
lane. Lon Jon. 


N. 

The Right Rey. Dr John Leng 
Lard Biftoy of orvewh. 

The Right Rev. Lr. Wiliidm Ni- 
cholion, L. Bp. of Derry. 

The Rev. Dr. Naylor, Chagcellor 
of the Diosefs of Sarum. 

John Nicholl, o; Lincolns-Inn, 
London, Efq; 

Robert Inath, A.M. Fellow of 
Wadham Coll. Oxon. 

Henry Newman, of the Aiddie 
Temple, Cent. 


Sir Arthur Owen, of Orielion, 
Pembrokethire, Bart. 

William Owen, of the fame, Ely; 

Daniel Oatridge of Furnival’s Inn, 
Gent. 

The Rt. Rew. John Potter, S,T.P. 
Lora Bifbop of Oxford. 

The Rev. John Henry Oct, Librarian 
to his Grace of Cant. 

Axthur Onflow, of the Coumty of 
Surry, E/45 

The How. Major Julian Odart of 
Swifferland. 

P. 
be Right How. Thomas Ear! of 
Pembroke, 

Sit Hen, Penrice, Kt. L. L.D. Fudge 
of the Admiralty, aud Chancellor 
of the Diocefs of Glocefter. 

David Polhil of Cheapited ia 
Kent, E/q. 

Samucl Powel of the Inner Tem- 
ple, Efq, 

Henry Plumptree Phyfician to St. 
Thomas’s-Hofpital. 

The Hom. Ady. Barow Price, 

George Paul, LL.D. Vicar-Geaural 
to the Archbifhop of Cant. 

DavidPapillon, of Acrifl, i#Kent, 


Ef, 
John Piggot, jus. of Brockley, 
Somertetfhire, E/4; 
Hen. Penton, E/q;, Fellow-Conmmeoney 
of New-Coll. Oxon. 
Will. Phipps, of Doéfors Commions, 
L. D, y * 


J ‘a 
1. Thomas 3 A.M 


(large Papa.) ' 
Charles Pinfold, of Dod - 
mons, L. a. of 
John Penny, of Clements Sun, Gent. 


Bitz-williams Plumptree of the Adid- 
dle Temple, Ef7, 

The Rev. Afr William Pilkington, 
Reflor of Crofton, Lancaflire. 
John Piddock of Croydon, Surrey, 

Gent, 


iv 
Jobn Pollen o” Andover, Hump- 


hire, Ef} 


Tht Honourable Ate, fultice Rewagl ts 
OF the Cater of King’s Bee... 
John Raphion, of te Midale- Tens- 

_ ple, London, Zig; 
Tho. Reeve, «f ble Middle Temple 
Efq.one ofivis Afajoil Cuumes! at Lem 
Edw. Riggs, of Binheld, mBerh. 
thire, £/9; 
George Rivers, of the Middle. Tem. 
ple, 2/4 
William Rogers, of Dowdefivell 
Gloucefterthire, E/4; P 
John Rogers, Fellow-Cumentomer of 
INew-Coll. Oxon, E/q; 
Richard Rogers, of Lincola-Inn, 
London, Gi#t. 
The Rev. Carew Reynell, A. M. 
Fellom of Wew-Coll. Oxon. 
Will. Ring, of Shatisbury, Dorfer, 
Attorney at Law. 
Tancred Robinion of Norfolk- 


flreet, London, irs ns) 
5 


The Kt. Hem, the E. of Shaftsbury. 
(large Paver.) 

The Rr. Rev. Benjamin Hoadley, 
LA. Bp. of Salisoury. 

Sir Bans sloin, o/ Great Ruffel- 
fireet, Bart. vi. D. 

William Strahan, of Dodors-Cj 1it- 
mons, L. L. D. 
Exton Sayer, of Dufors Commons, 
L.L.D. Cyancelloy of Durham. 
Martin Sandys, of Worcelter,E/q; 
John Stephens, of Lupiatt, Glou- 
cefterihire, E/q; 

The Reverend Dan. Sanxay, A.M, 
of Cheam in Surry, 

Bdward Seymour, of Woodlands 
Dorfetihire, E/g; ; 

Robert Southby, of Carfwell, ix 
Berkthire, E/q; 

Tho. Skinner, of Dewlifh, Dor- 
feefhire, E/q3 

Tne Rev. Robert Stuart, Reffoy of 
Armthorp, Yorkshire, 

Thomas Steggall, of Clements-Inn, 
Attorney at Lam. 

Thomas South, of Depeford, in 
Kent, F/4; 

The Rev. James Stillingfleet, M.A. 
Canin of Worcelter. 

Tho, Staniall, of London, Ef}; 

Hugh Sheldon, of Monyath, Des. 
byfhire, Gent. 

John Smith, of Southwick, iz 
Hampshire, Gut. 

Sit Philip Sydenham of Plympton- 
Devercy, Somerietfhire, Bayt. 
John Stevens of Queen’s Square, 

) » HE 


— 


iv The 

Sir John Shelly of Michels, Barr. 

Brent Reynell Spiller of Shepper- 
ton, Middlefex, E/q; 

The Rev. Ady Benj. Robert Shaw, 
Vicar o” Penn, Bucks. 

dir. Richard Standfall, Boolfeller in 
Weftminfter, 7 Books. 

My. Benj. Smithurft of Plymouth, 
Devon, —_— 


The Right Hon. the Lord Vifcount, 
Townthend, Secretary of State, 
(large Paper). 

Thomas Trotter, L. L. D. Vicar- 
General of Dublin, aad Chanccl- 
lor of Leighlin i Ireland. 

Char. Talbot, of Lincoln’s-Inn,£/q5 

George Trenchard, of Litchet, iz 
Dorietthire. E/g; 

The Hou. My. Fufiice Tracy. 

John Tracy, of Stanway, i#Glou- 
cefterfhire, E/q; 

Mr. Rob. Tracy, 4 Fellom-Commo- 
uer of New Coll, Oxon. 

My. john Tracy, Fellow Commoner 
of the fame. 

My. Ferdinando Tracy, of Stan- 
way, im Gloucefterfhire, 

Richard Templer, of Clerkenwell, 
London, £/4; 

John Travell, of Swerford, in Ox- 
fordfhire, °/q; 

Colonel John Twogood 


The Rey. Robert Thiftlethwaite, 
S. 7. P. Warden of Wadham 
Coll. Oxon. 

Henry Thomas, A. M. Fellow of 
New-College, Oxon. 

William Thomas, A. M. of Wad- 
ham. College, Oxon. 

Thomas Tenmfon, of Dottors- 
Commons, L, L. B. 

The Rev. William Trimnel, S.T. P. 
Dean of \Winchefter. 

V 


Bowater Vernon, of New Bond- 
ftreet, Efq; 
Horatio Vivian, Gent. 
J 


W. 

The Rt Rev. Richard Willis, 
3. T.P. Lord Bifhop of Win- 
chefter, 

T he Right Rev. John Hough, S.T.P. 
Lord Bifhop of Worelter, two 
Books, (large Paper ) 

Sig Rob. Worlley of Chilton Cane 
dover Hampihire, Bart. 

Hugh Wrottefly, of Lincoln’s-Inn, 
E/4s deceas’d. 

Martin Wright, of the Inner-Tem- 
ple, E/4 

John Willes, of Lincoln’s-Inn,E/q; 
King’s Council at Lap. 

The Reverend Will, Worth, S.T.P. 
Archdeacon and Canon of Wor- 
cefter. 


SUBSCRIBERS Names. 


Robert Wood of Dottors-Com- 
mons, L.L. D. 

Edward Whitaker, Efqy ome of bis 
Majefties Serjcants at Lam. 

Edward Whitaker Jun. of theMid« 
dle Temple, E/q. 

Edward Willes of Lincoln’s Inn, 
Ef; 

The Rev. Peter Waggoner, ReGor 
of Slidfted, Effex. 

The Rev. Will. Wathbourn, A.M. 
Junior Cardinal of St. Paul’s. 
Rich. Samuel Wyche, of Salisbury, 

Gent. 

Charles White of Sheer-Lane, 
Gent. 

The Rev. Daniel Waterland, S.T-P. 
Moafier of Magdalen College in 
Cambridge, ad Chaplain in Or- 
dinaty to bis Majefty. 

Nathaniel Wickham of Stratfosd, 
Effex, JL D. (two Books.) 

William Wickham of Wakefield, 
Yorkihire, E/q; 

The Rev. Morris Wheeler, AAL 
Prebendary of Lincoln. 

The Rev. William Webfter of St. 
Dunttan iz the Weft, A. Ma 
William. Woodford of Epfom i» 

Surrey, AZ D. 

John Walthoe inthe Middle Tem- 
ple Cloyfters, Book/eller, (fever 
Books.) 
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AN 


Hiftorical Introduction 


To the following 


HAVE at length; for certain Reafons, been induced to 
publith a Supplement to the Castons and Conftitutions of the 
Church of England, from a large Collection of Readings 
P24 and Obfervations principally drawn from the Books of the 
WME Conca-Law, when L-was.a Pragitioner in the Ecclesiaftical 
Courts, and hada Profpect of fucceeding to fome Chancellorfhip, or o- 
ther Preferment inthe Church of the like Nature. And.as I firlt under 
took this Labour for my own Sake and private Advantage alone, fo, now 
having finith’d it without any Good to my Self, Ehumbly offer it uP, as a 
Sactihice of my Studies, to the Publick ; not only witha Defign of doing 
fome Service tomy Country, by illuftrating the Force and Pracice of the 
Conve-Laeg, as tar as it has been receiv'd, and is now obferv'd among 
Exglifomen, but alfo with a Purpofe of expofing the Errors and Super- 
Rition of the Romifb Church; and fetting forth the Pride, Ambition, 
and Tyranny of the Clergy over the Members of its Communion ; than 
which, nothing can be more abfurd and wicked in Men, who wonld be 
thought to embrace the truc Chriftian Religion, -under a Spirit of Picty, 
Holinefs, and Humility. > 

Lhave, in the Intredu@ion to this Work,, giveafume Agcount of the 
Canoir-I-2 in general ; how and from wheace it had its Rife and Be- 
ginning in the Church, and how it advanced itfelf apace by the Subticty, 
and Cunning of the Clergy under the See-of Rome, afer the Seat of 
the Reman Empire was transferred and removed to Conftantinople, and 
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I have likewife herein attempted to deliver a particular Relation of thd 
Books themfelves wherein this Law was written, with the Name of the 
feveral Authors and Compilers of them, the refpective Times wherein 
they were wrote and compiled, and the beft Commentators thereon. 
And, laftly, 1 have herein endeavour'’d to evince and fhew, That th: 
ancient Ganou-Law received in this Realm, isa part of the Law of tho 
Kingdom in all Ecclefiaftical Cafes, if it be not repugnant to the Royal 
Prerogative, or Cuftoms, Laws, and Statutes of the Realm. This 
being my chief Defign by this Introduétion, I fhall proceed, Fér/?, to 
fhew what I mean by the Canon-Law, in orderto eftablifh my firft 

Inquity. 
ota the Canon-Law is fo called from the Greek Word xavov, which 
in Englit fignifiesa Rule, becaufe the Canon-Law is as a Rule of Life 
unto all Chriftians in Matters relating to Church-Difcipline ; and being 
chiefly collected from the Decrees of Councils, is explain’d and govern’d 
by them in a great Meafure, as bya * Rule: And thefe Decrees are di- 
ftinguifh’d into Canons, and divided into Chapters. The moft ancient Col- 
lection feems to be that of the Apoftolical Canons, or Conftitutions ; 
which were formerly among the Papifts of great Weight and Authority, 
tho’ the Proteffants, and even fome of the more honeft and fincere Pa- 
pits themfelves havelong fince fhewn, That thefe Canons had not their 
Original from the Apoftles, but were of a much later Date. Francifcus 
Turrianus the Jefuit, indeed, believes, That thefe Canons were, about 
the 45th Year of Chriff, compofed by the Apoftles themfelves; and 
has publifhed a Book on purpofe to prove, (as he imagines) that the Ca- 
nons, commonly called Apoftolical, were made by thofe Holy Men; and 
being committed to Writing fince by Clemens Romanus; a Difciple of the 
‘Apollos, were by him reduced into the Form we now havethem. And 
as Sixtus Senenfis, in his fecond Book of his Bibliotheca, under the Name 
of Clemens, concurs with Lurrianus in this Opinion ; fo another} Perfon 
fays, ‘(hat thefe Canons were made by the Authority of the Apoftles, 
and were wrote by Clemens Romanus, a Difciple of Peter, according to 
the Tradition of the Apoftles in the Greek Tongue, as now delivered 
to us; and that the Abbot Diony/ius Exiguas, being well skill’d in that 
bey and an eminent Wwiter in the Time of /u/tinthe Emperor, 
tranilated them into Latin, with all the Accuracy and Fidelity he was 
Mafter of. But Bellarmine, in his Book touching Ecclefiaftical Writers, 
thinks, Thatonly fifty of thefe Canons are genuine, and of lawful Au- 
thority, rejecting the other thirty five, as not ferving the crafty Purpofes 
of the Church of Rome: And Baronius in his + Annals, and Poffe- 
gine the Jefuit, in his Apparatus, are of the like Opinion, for the very 
fame Reafon. Béinius, in his fir Tome of the Councils, contends for ail 
of them, befides the Sixty fifth and Eighty fourth of thefe Canons. 
Seg Exiguus, who tranflated them into Ziati#, makes no more 
than fifty of them, or (at leaft) has tranflated no more; nor has I/:dore 
Mercator inferted more of them in his Collegion. But yet, Fobn Bifhop 
of Antioch, commonly called Antiochenus, who liv'd in the fixth Cen- 
tury, fays, ‘That our Lord’s Difciples and Apoftles did, by the Means of 
Clemens, publifh Eighty five Canons; and fo many of them were re- 
eeiv’'d and confirm’d by the fecond Canon of the fixth General Council, 
vulgarly call’d the Council of Trwilo, held in the Year 692. asmay be 
feen in the tirft Tome of the General Councils, towards the beginnirs of 
the 
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the fecond Chdpter. And thefe Eighty five Canons are found in feyeral 
Editions of the Councils, tho’ the Papiffs have thought fit to omit fome 
of them, that make againf their Corruptions in Religion: And Bithop 
Yeceradge has recorded this fame Number. in his Codex Canomem ; tho’ 
Giegery Huloander has only inferted Highty four of them in his Body of 
the Law. 

Fei Dallee is of * Opinion, that thefe Canons were made by fome 
certain Impoftor or other, after the Year of our Lord 450; and Tho. Cam- 
benus, Who has, in a Book of his printed at London 1669. detected the 
Roman Forgeries coramitted in the Edition of the Councils of the four 
firft Centuries, does alfo acknowlege thefe Canons to be Suppofitious. 
But Bilhop Beceridge oppofes this Conjecture, and believes they were 
made cither in the fecond or third Century: So that all the Decrees of 
the Church, during the firft Century, being therein digefied, they weve as 
a Code unto the Primitive Church, according to which the Ditciplne and 
Policy of the Church was to be adminifter’d. Ido eafily affent and agree 
with Bifhop Beceridge, chat thefe Canons were made in the third Cen- 
tury, fince they are cited, andappeal’d to by the Ecclefiaftical Writers 
of the fourth Century. Nor will I deny them proper Authority, fince 
they feem to have their Rife from the Doétrine ot the Apoftles ; and, 
therefore, and for no other Reafon, they were called the Apoftolical 
Canons; and were appeal'd to in the Synod of | Nice, the Synod cf: Au- 
tioch, and in other Synods; tho’ I will not prefume to affirm, that they 
were particularly receiv'd in the Church. In the Canon-Law they are 
reckon’das Apoetyphal Books, and among the Apocryphal Canons; which 
furely they had never been, if the Church had receiv'd them by Publick 
Aunhseg: in the early Ages of Chriftianity. Ge/afius, in a Council or 
Synod of Seventy Bifhops, held at ** Rome, reckons them as fuch, whofe 
Decrees we have extant in the Books of the Cawon-Law, faying, That 
the Book of Apoftolical Canons was an Apocryphal tf Book. And, 
again, fuch Things as are preach’d and written by Hereticks, or Schifna- 
ticks, the Catholick and Apoftolick Church of Rome no wife receives, 
among which Writings are reckon'd thefe Canons. But Bifhop Bece- 
ridge, and Bifhop Pearfox, do both doubt, whether there ever was any 
fuch Decree publith’d by Gelafize, finee no Author ever mentioned the 
fame till three hundred Years after Gela/rus his Death. 2d/y, Suppofin 
this Decree to be ever fo genuine; yet tis uncertain, whether the 
Words, viz. Liber Canonum Apoftolorum Apocryphus, were trcly inforted 
in it or not; fince they are not to be met within Fw/fellus. and other 
Manufeript Copies. And this appears fo much the moze plainly, fromthe 
Words of Hinckmare Bithop of Reims, again Hinckmare Bifhop of 
Lauden, who fays, That tho’ Ge/ajfius, ina Catalogue of Books ruc, id 
by the Catholick Church, and in other Authentick Writings, aad 4 the 
Hiftery of the Council of Nice, the Council of Conffamtixapje, th. Coun- 
cil of Eipefus, the Council of Chalcedon, is not entirely filent touching 
thefe Canons, yet hehas not put them among Apocryphal Writings. Yea, 
if this Decree of Gela/ius was ever fo genuine, yet it immediately appears 
from thence, that Gelafizs only rejected thofe Writings as Apocryphal, 
which were not receiv'’d by the Church. 

Now from this different Aceount of the Number of thefe Canons, ans 
from the Corruptions of them, I believe there have been {-vera! Mat- 
ters intermix’d therein, which are entirely forcign to their firit 7 and 
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Purity ; from whence the Papi/is at this Day confirm their Deesra's 
and Opinions. ‘Therefore fince, as Ger. a Maftricht has plainly ihewn, 
they had not their Original from the Apoftles themfelves, there have been 
feveral Matters interpolated and tack’d to them at different Seafons, as 
Occalion ferv’d this or that Sct of Men. Tho’ Bifhop Beveridge plainly 
fhews, that thefe Canons contain nothing in them contrary to the Man-~ 
ners and Rites of the Church in the third Century. Ale/chior Canus 
among the Papifts, in the fecond Book of his * Loci Theologic’, thinks, 
"That thefe Canons ought not to be deed Apoftolical, nor will he have 
‘them to be reckon’d among the Sacred Book, according to the Defire of 
other Romanifts. And Cabaffutius in his Account of the Councils, is of 
the fame Opinion, and fo likewife is | Natalis Alexander. Among the 
Proteftants who hold thefe Canons to be lefs Apoftolical, we may reckon 
Archbifhop Ujher in his Differtation touching the Writings of denarins, 
Luke Oftander * in his Church-Hiftory, Rob. Coke in his Confira de Ca- 
nonibus Apoftolorum, Andrew Rivet in his firft Book of Criticifm, ** Foby 
Dallee in his Pleudepigraphe Apoftolorum, tt and the Centuriators of 
Magdeburg +. 

Albafpinaus** thinks, that thefe Canons were not all of them made 
at one and the fame Time, but that fome of therm were made in the firft, 
and fome in the fecond Century, by the Apoftles and their ttt Succeffors, 
and that fome others were added in the thitd Century, tho’ they ftill re- 
tain the Name of Apoffolical Canons: And other Authors fay, that this 
Farrago was nothing elfe but an Abridgment or Epitome of the Aas of 
private Councils, and of Matters enacted and eftablifh’d by private Bi- 
thops, that had the Government and Adminiftration of the Greek Church 
before the Council of Nice. But Ger. a Maftricht, is of a contrary Opi- 
nion, believing that if this was an Epitome of Tranfactions eftablith’d in 
the Church before the Nicene Council; they had been entirely inferted 
in the Codex Canonum of the Univerfal Church, which yet was not then 
doe. ButI donot look upon this as a good Argument ; since only thofe 
Canons that were then receiv’d by the Church, were inferted in this Code, 


‘which at length, jn Procefs of Time, ,happen’d alfo in refpecé of the Apo- 


ftolical Canons themfelves, 1 have dwelt the longer on this Subject of 


‘the Apoftolical Canons, becaufc they have been the Occafion of fo much 


Difpute among Proteftant and Papiff, and fome have~been fo weak as to 
think them genuine, and of Apoftolical Birth: But yet they feem to me 
to be one of the chief Pillars, on which the Policy of the Church and 


‘the ‘Cantu-Law itfelf is founded. 


Plettenberg, in his Introduétion to the Cznon-Law, informs us, that 
this Law had its Rife and Beginning even from the very Infancy of the 
Church itfelf: .But ashe was a Popifh Writer, fond of Antiquity to fup- 
port the Power and Grandeur of the Hierarchy, we ought to have but lit- 
tle Regard to his Affertion in this Point ; unlefs he would be undeiftood 
not to mean’ the Papal Canon-Law as now eftablifhed in the Roman 
Church, nor any Part thereof; but the Canons of particular Churches 
only. For “tis certain there were fome Rules and Canons made for the 
Difcipline and Government of particular Churches in thofe early Ages of 
Chriftianity, tho’ the fame are now loft ih the Ruins of fucceeding Times : 
Which were afterwards in Procefs of Years fupply’d by the Decrees of 
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the Communion of the Chureh could Jong fubiitt after the Death of the 
Anoftles, without fome other Laws and Obligations, holdmg Men to 
Peace ind Concerd among themfzlve, than thote contaird in Holy Writs 
Contidering the Pride and Paifions of Men, andan over-weaning Conerit 
of their own patticular Ways in Point of Divine Worfhip, andthe Cere- 
mouies of it But whether thefe Laws were made by the Priefthood a- 
lone, or by the whole Communion of the Church reprefented, 1 hall en- 
quire hereatterin another Place. 

Gregory of T uulonle, a pretty good Cisilian and a Canenif? of the Re- 
snife Church, defines the Canoa~Law to be a potitive Law, ordain’d and 
eiven to the Catholick Church by feveral Popes, or (at leaft) appzoved of 
by them : meshing the Actions of all Chriftian Belieyurs immediately to 
the Worthip of God, and to Chriftian Peace and Juftice, (which confifts in 
Purity of Faith, Integrity of Behaviaur, and in obferving the Commands of 
God and the Church); but ultimately dire@ting their AGions to the ends of 
Eternal Happinefs. But Gratia# himfelf * as well as Piringhius, con- 
founds the Canon and Papal-Law together: ‘The latter bemg only in 
Propriety of Spexch fliled Jus Pontefciam, from the Popes, who were 
the Authors of it, and from whom it had its Force and Authority. 
For this Pazpwl-Lew chiefly confitts of the Decretam, and the Decree 
Epiftles of jeveral Popes: But the CanomLaw, properly and ftrictly 
fpwaking, isthat Law, which confifts only of the Canonsof General and 
Provincial Councils. But, fays Gratian, there are fome of the Canons 
which aye the Popes Decrees ; and fome of them that are the Statutes and 
Decrees of Councils; and, therefore, the Cgnon-L 2, ina large Senfe of 
it, is Threefold, «¥z. Fir/& That which is properly fo called. Secondly, 
That which isin Latin filed Fas Pontificinm, or, in Englifp, the Papal- 
Lew. And, Thirdly, That which is term’d Fas Ecclefiaficum, or the 
Lazw of the Church. The firk depends on the Canons of Councils alone ; 
and from a Collection of thefe it derives its firft Original. The Fus 
Puptifcium, or Papal-Law, was compiled and made of the Decrees 
and Epiftles of feveral Popes, and entirely depends on Papal Ufurpation, 
and Authority ; and on the Sayings of the ancient Fathers of the Church. 
And the Fus Ecclefiafticum, or Law of the Church, contemplates and 
takes in the State and Government of the Church, and the Laws at this 
Day teceiv'd from and by the Church. 

Under the Appellation of a Canon, wemay reckon every Ecclefiatti- 
cal Conftitution whatfoever: And from hence the Word Canon, being 
taken in a large Senfe, is the fame as a Canonical, or Ecclefiaftical Con- 
ftitution. For tho’ a Conftitution, properly {peaking in the Senfe of the 
Civil-Law, is that Law which is made and ordained by fome King or 
Emperor; yet, the Canoniffs, by adding the Word Scered to it, make it 
to lignify the fame as an Eeeletiaftical Canon. Now a Canon is fo 
called, becaufe it is, or (at leaft) ought to be a Rule unto every Man’s 
Adtions in the Affairs of the Church, and of Religion itfelf, by leading 
him ina right and regular Way of living in Point of Practice t. But 
firi@ly taken, it is ufed for a Conftitution, or Law, made and enaéted 
in fome General Council, as in the third Diftin@ion here-under 
quoted t, where the Reader may fee the Difference between a Conon, 
a Decree, a Decretal Epiftle, a Dogme, a Sanktion, an Interditt, and 
a Wanderam. And "tis, moreover, to be obferv'd, That every Canon, 
or Ecelefiaftical Conftitution may be filed a Law, fincw a Law, — 
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guifh’d by the Larin Word (Lex) is nothing elfe but a Conftitution re« 
duced into Writing, Yea, the Canons of the Church are very righly 
term’d Ecclefiaffical Conttitutions; but the Cor{titutions of the Crei/- 
Sc acein Latin properly filed Leges Seculi, or Secular Laws: And 
from hence the Cier/- Law in the general Import thereof, is, as it were, 
the Fus Cicium, or aPolitical Law. 

he Canons of General Councils, according to Zfidore, in the fixth 
Book of his Ftymologies *, had their Rife and Beginning from the 
Time of the Emperor Conffantine the Great. For in the ‘foregoing 
Ages of Chriftianity, through the great and raging Perfecution thereof, 
the Church in General had but little Power of inftructiong the People 
therein, and of governing the Community by any known Body of 
Laws, other than what our Saviour Chrif¢ and his Apoftles had left 
behind them in the Sacred Book of the New Teftament. And from 
hence it is, according to fome, that the Chriftians were divided into 
feveral Herefies, during the three firft Centuries of the Church; be- 
caufe (fay they) the Bifhops had not the Power of meeting together in 
one Place to confirm the Faith, and to eftablifh wholefome Laws and 
Inftitutions for the Government of the Church at large, till the Reign of 
the aforefaid Emperor: For he was the firft of allthe Roman Emperors 
that was a Chriftian, and impower’d the Chriftians to affemble freely to- 
gether, and to enaé& Laws for the Ends aforefaid. I will not here take 
upon me to determine, whether this Grant of Power has done any great 
Service to Religion or not, fince the Clergy in many Places have got it 
into their own Hands: But, fure I am, they have much exalted and 
magnified themfelves hereon, and from a limitted Conceffion of meeting 
whenever the Emperor thought fit to call them together, (for fo was that 
firft Grant) they have fince in feveral Countries, contrary to the Welfare 
and Peace of the Commonwealth, and the legal Eftablifhment of the 
Civil Power, erected themfelves into an Independent State, and do claim 
to aflemble, whenever they think proper to difturb the Quict of the 
Community; and not when the Prince thall judge it reafonable and 
neceflary. 

Piettenberg, in. his aforcfaid Preface or Introdudtion, obferves, That 
the Canon or Ecclefiafical-Law admits of various Titles and Appella- 
tions in our Law-Books, F%rff, fays he, it is called the Canon-Law, 
from the Greek Word xaiwv, (as already hinted) fignifying a Rade; 
becaufe it preferibes and chalks out to usa Rule or Method for the well- 
governing of our Lives and AG@ions in Religious Matters, or (at leaft) 
ought to do fot. Secondly, It isin Latiu filed Fus Pontificium, from 
the Popes that were the Authors of it, (as aforefaid) and who are in 
Latin called Pontifices. Thirdly, Vis term’d Fus Ecclefiafticum, from 
the Greek or Latin Word Ecclefia, denoting the Church, which is di- 
rected and govern’d by it. Fourthly, "Tisalfo in Latin ftiled Fus Sa- 
trum, either from the Matter and Subje& therein contain’d, or elfe be- 
caufe it is direG&ed to fome facred End and Purpofe. Fifthly, "Vis call’d 
Fus Divinum, not that it did immediately proceed from God himfelf, 
for that is not true; but becaufe it cither contains fome Matters taken 
out of Holy Writ, or elfe (as the Papifis would make us believe) that 
the Canons were diGiated by the Gift and Infpiration of the Holy Ghoft ; 
or elfe becaufe they are Conclufions deduced from certain Principles of 
the Divine Law; or, /afily, Becaufe the Canon-Law was made by 
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him, who (according to the Ramanifts) has the Power of Binding in- 
neshiacely from Cari/f himf:lf “*: Which Power we Proteftants entirely 
deny. Fasanaed Gontlales, in his Jpperqus touching the Ongine and 
Pregrefs of the: Cawen-Law, thinks, that this Law ought to be called the 
PMc éney as well as the Canon Lew ; faying, That the Law which con- 
tains thefe Eccletiaftieal Laws, is fumetimes called the Divine, but more 
trequently the Caave-Law: And thete he gives the fime Reafons for it 
as Lhave now remembred. The Words Fas Eeclefisfficum in a general 
Senfe of them, denote any Ruie, according to which a Man ought to 
proceed, and be judged by in Church Matters; that all Things may be 
done Decentlyand in Order, as St. Pané advifes. 

We read, that in fome of the fir’ Ages of the Church two or three 
Diocefles met together, and did by joint Conf-nt, or Suffrages, make 
Canons and Decrees for themfelves ; which, befides the Canons of Ge- 
neral Councils, they made ufe of for deciding of controverfial Matters 
among themfelves. Whereupon in the Provincial Diccefles of Afia, 
Pentus, and the Haf?, there were feveral Canons publith’d by ‘the 
Council of ucyra, Nec-Cafarea, Gangrena, Antioch, and Laodicea : 
And thefe Canons were of Force among fuch Bifhops, by whofe Autho- 
rity and Saffrages they were made. But afterwards all the Bifhops 
and Churchvs of the Haff were oblig'd, by the Authority of the Council 
of Coaflantinople. Soon after the Council of Nice thefe Canons were 
collected together ; and became of Publick Ufe in the Church, by re- 
jetting and throwing out fuch as were contrary hereunto, But under 
the Avcene Canons even thofe were included, which were eftablifh’d for 
fome Time before this Council was held, in particular Synods and Af 
femblies ; the Nicene Council receiving thofe Canons}. In the Time of 
the fourth Century, there were feveral ColleGtions of Canons made, 
which were of great Ufe and Authority in the Chriftian Church. And, 
among thofe, foon after the Council of Nice, the Codex Canonam of 
the Univerfal Church had its Rife and Beginning: Which Code is alfo by 
another Name in Latin called Corpus Canonum ** ; and that in no wile 
improperly. For as the Cioi/-Laz isftiled a Corpus Furis, or Body 
of Law, in the fame manner as Homer's Works are ftiled Corpus Ho- 
meri, confifting of all the Bocks, and the feveral Parts thereof, belonging 
to that Poet: So likewife may this Code be called a Corpus Canonum, 
and the whole Body of the Canox-Law a Corpus Faris. For Cicero in 
his Letter to his Brother Quéntus oblerves, That the Word Corpus is ta= 
ken for any written Body, or ColleGion whatfoever. And as the Corpus 
of the Cicil-Law contains the Digeff, the Code, the Noeels, and the 
Inftitutions ; fo likewife does that of the Cinon-Law comprehend the 
Decrees, the Decretals, the Clementives, and the Extravagants ; and 
alfo the Lnffttutions. 

Though we do not certainly know who was the Author of this 
Codex Cunonnm, yet, if we may believe fome Manufecript Co- 
pics, Stephen of Ephefus tt was the reputed Author thereof, tho’ 
he rather feems to me to be the Enlarger, than the firft Compiler 
of it. In the firlt Edition of this fame Code we only mcet with} 138 
Canoits, cis, 25 Canons of the Council of Apcyra, 14 Canovs of the 
Council of Neo-Cefaria, 59 of the Council of Zgodicea, and 20 of the 


Council of Gungrena ***. This Colleétion increafed in the Ting 
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the Council of Chalcedon, even to the Number of 207 Cumons ; fo that 
the 25 Canons of the Council of Antioch were added thereunto, as 
were likewife the feven of the Council of Conftantinople, the eight of 
Ephefus, and the 29 of the Council of Chalcedon”. And that this 
Code might have full and ample Authority in the Church, it was con- 
firmed not only by the Fathers of the Council of Chalcedon +, but alfo 
by the Emperor Fu/finian himfelf ™, and afterwards ratify’d by the pre- 
tended Power of divers Popes, and Councils. But in Procefs of Time 
various and feveral Canons were added to this Code, as the 83 Apofto- 
lical Canons, the Canons of the Council of Sardica, being in Number 
21, the African Canons, and fome Canonical Epiftles written by Theo- 
philus, Dionrfius, Petrus, Athanafius, and Timotheus, Bifbop of 4- 
lexandyia, Gregory, Bithop of Neo-Cefarea, Bafild, Bitop of Cefarea 
in Cappadocia, Gregory the Theologift, Amphilochius, Iconius, and 
Gennadius, Patriarch of Conftantinople : And afterwards in Courfe of 
Time, feveral Papal Decrees were added hereunto, fo that after the 
Time of the Nicene Council, the Church began to be govern’d by a 
Twofold Law, viz. by the Law of God, which is founded in the Holy 
Scriptures, and by the Canon-Law, properly fo call’d, contain’d in the 
Codex Canonum. We have at this Day feveral Editions extant of this 
Code, one publith’d by Chriffoph. Fuftellus at Paris tt, in Folio; and 
another by CanWands Theod. Mezier at Helmffadt ***, in Quarto. 
And Fuftellus’s Son has again publifh’d the fame at Paris ttt, in his 
Bibliotheca Furis Canonice ; adding hereunto the Canons of the Coun- 
cils of Ephefus and Chalcedon. ‘The Code of the Oriental Church, 
which was confirm’d in the Council of Trud/o at the fixth General Coun- 
cil held at Conffantinople, is in fome refpe@ different from this Code ; 
wherein the Canons of the Council of Sardica were omitted, partly 
becaufe they were firft publifh’d in Latin, and partly becaufe they con- 
tained fome Matters which are contrary to the Dogtrine of the Church 
of Rome. 

Next to the Code of the Univerfal Church fucceeded that of the 
Afvican Church : For the African Church not only made ufe of the 
Code of the Univerfal Church, but even us'd a particular Collection of 
their own *** ; this ColleGion being made out of fuch Canons as 
were Peculiar to the African Church: As from the Canons of the Coun- 
cil of Hippo, the Canons of the firft, fecond, third, fourth, fifth and 
fixth Councils of Carthage, and from thofe of the feventh, eighth, 
ninth, tenth, eleventh, twelfth, thirteenth, fourteenth and fifteenth 
Council of Carthage, and from the Canons of the Council of Miletuy, 
This Code, confifting of 138 Canons, was firft wrote in the Latin 
‘Tongue by an uncertain Author, and by Private Authority alone, tho’ it 
was afterwards confirm’d by the fifteenth Council of Carthage tttt, either 
under the Name of the Council of Carthage, or the Council of Africa ; 
and it.was then tranflated into the Greck Language, and inferted not 
only in the Code of the Oriental Church, but it was alfo receiy’d by 
Dionyfius Exiguus into the Codex Canonum of the Roman Church, and 
publith’d by the care of Fuffellus °°. 

The Church of Rome did alfo, according to the Example of the 
Faftern Churches, make ufe of a particular Code of Ecclefiaftical Ca- 
ons, by tranilating the Canons of the Eaftern and Univerfal Church, 
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into the Lati#e Tongue. ‘This Code of the Canons of the Roman or 
Weftern Church, contains the Apofolical Canons, the Canons of 
the Councils of Nice, Ancyra, Neo-Cz{ared, Gangrent, Autioch, Ldo« 
dicca, Conftantineple, Epbefus, Chalcedon, Sardica, Carthage, Africa 
a 'T'reatife of the Primacy of the Romaz Church, the Decrees of feveral 
Popes, as Siricius, Innocent, Zozimus, Boniface the Firl, Celeffine, 
Leothe Firt, Hilary, Simplicius, Felix, Gelafins, dnaftafins, Symma- 
chus, Hormifda, and Pope Gregory: Leo the Fourth *, and other Popes, 
appealing to this Code. Crefconius, an African Bifhop, who liv’d about 
the Year 690. has given us an Abridgment, or Breviary, thereof, in 300 
Canons; omitting fome whole Canons of Councils, and the Decrees 
of Popes. Tho’ Peter Pithou in his Hiftorical Synopfis, takes Notice 
of the Colledions of fome uncertain Canons; yet thefe Colleétions 
feem to me to be the fame with the Codex Canonum cither of the Rowaa 
or Univerfal Church. We have feveral Teftimonies from the Britiff 
Hiftories ; that the Briti4 Church made ule of the Code of the Roman 
Church, during the Time of Popery here among us: For according to 
Bede, inthe Fourth Book of his Church Hiftory t+, we read of Theodore. 
Archbifhop of Caxterbury, who wrote a Book, intituled, Parrum Cae 
noncs, Which was approv'd by the Council of Hereford. He, moreover; 
adds, That in the third Year of King Be/frid's Reign™, this Theodore fum- 
mon'd a Council of Bifhops to mect together with fuch as were acquaint~ 
ed with Laws; and made Choice of the Canonical Decrees of the 
Fathers: And, foon after reciting Lheodore’s own Words themfelves, 
who was Prefident of this Council, he adds, oz. “I entreat you, my, 
* beloved Brethren, that we all of us preferve the Decrees and Deter- 
* minations of the Holy Fathers uncorrupted”. Peter de Marca, in his 
Differtation touching the ancient Collectors of Canons, fays, That the 
Roman Church was govern’d only by the Canons of the Nicene Council, 
r Pope Srmacavet the Fir thews, in his Epiftle to the Clergy of Con- 
Gutinople » 

Dioufins Exiguus, whowasa Scythian by Birth and Nation, being a 
Perfon of fome Eminency for his Learning, did, in the fixth Century, 
under Theodorick, King of the Goths, compile another Code of Canons: 
For he tranflated the Greek Code of Canons into the Latin Tongue, 
chiefly at the Requeft of Stephen, Bithop of Salona. But this Code 
herein differs from the former of the Romaz Church, fince it does not 
number its Canons uaa ferie, and by an uninterrupted Order, but af- 
figns to cach Council its proper Canons; and at the beginning of every 
new Council he alfo begins afrefh to number its Canons. But Dicny- 
fias’s Code extends itfelf to the Number of 165. which is to the third Ca- 
non of the firft Council of Cou/fantinople: And of this Council we find 
feven Canons in the Greek Code of the Univerfal Church ; and only 
three in the Roman Code of Canons. After this Drowyfius begins to 
number or reckon Twenty feven Canous of the Council of Chalcedon ; 
and likewife to number the Canons of the Council of Sardis, which 
are only publith’d in the Lectin Tongue. But the African Canons at 
length bring upthe Rear, being made by the fricam Councils; and, by 
anew way of Numbring, confift of 138: So thatthis Code of Dyoity- 
fius was partly collected and compiled from the Greek Synods, and 
partly from the Weftern Councils. ‘This ColleGtion contains almoft the 
fame Canons of Councils as the Grek Code of the Univerfal Church 
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publith’d by Fu/fellusin the Year 1590. Soon after this a Colleétion of 
Papal Decrecs down from the Time of Siriciusto the Papacy of Avnaftafins 
was fubjoin’d hereunto, to which Collection is prefix’d an Epiftle dire@ed 
to Fulian the Presbyter, who liv'd towards the end of the fixth Century, 
T’here are fome Decretals added by other Perfons, being fuch as were 
enacted from the Time of Pope Hilary, to that of Pope Gregory the 
Younger. "This Code of Dionyfrus was receiv'd by the Roman Church, and 
offer'd by Pope Adrian the Firkt to Charlemagne then being at Rome for 
the Government of the Weftern Churches, tho’ ’tisa great Doubt, whe- 
ther it be till remaining, and whether it was receiv’d in France, accord- 
ing to the Opinion of Sérmzond in his Preface to the ancient Councils of 
France. Yet Anton. Pagus, in his Criticifm on * Baronius, thinks, that 
the Decretal Epiftles of the Popes were fometimes ufed by the ancient 
Brie of France. About the fame time Fulgenius Ferrandus, a Deacon 
of the Church of Carthage, who liv’din the Days of Fuffinian t, made 
an Abridgment of the Canons, wherein he has included all the Difcipline 
of the Canons within the Compafs of 232 Chapters, having a good Re- 
gard to feveral Matters therein contain’d; and has alfo placd thefe 
Canons and Decrees, as they do beft agree unto each Chapter. Baro- 
minus, Without any reafonable Foundation, confounds this Perfon with 
Crefconius: But Maftricht has fully fhewn the Agreement and Difa- 
greement ofeach of them. Peter Pithou firkt publith’d this ** Agreement 
in Latin from a Manufeript Copy belonging to the Church of Troyes ; 
and afterwards the fame was again publifh’d at tt Parzs, with the Code 
of the Roman Church by Chiflet, in Ofava. 

About the fame time alfo, wherein uffinian reign'd, Fobm of Au- 
tioch, (commonly call'd Scholafticus) Patriarch of Conftantinople***, like- 
wife diftributed all the Ecclefiaftical Canons, which had any Force in 
the Eaftern Church, into 50 Titles, affigning to each Title fuch Ca- 
nons as had been made and cftablifl’d either about the fame Matter, 
or elfe touching Matters of the like Nature. In this ColleGion he has 
inferted the 85; Apoftolical Canons, the 20 Canons of the Council of 
Nice, the 25 of the Council of Antioch. the 59 Canons of the Council of 
Laodicea, 21 Canons of the Council of Sarais, the 20 Canons of the 
Council of Gangrena, the 25 Canons of the Council of Aucyra, 14 
Canons of the Council of Neo-Cz/area, fix of the Couneil of Conftantinople, 
feven of the Council of Ephefus, 27 of the Council of Chalcedon, and 68 
Canons or Decrees of St. Bafil, as he is called, without obferving 
any Order of Time or Series of Numbers. But he was the firlt of the 
Greeks that added the 8; Apoftolical Canons, the 21 Canons of Sardica 
and the 68 Canons of Bafil, which he has tranflated at large, and net 
given usin Brief. Pope Nicholas the Firft feems to have a View to 
this Colle&ion ; and, by way of Refpedt, ftiles it a Concordia Canonum : 
Becaufe all the Concordant Canons, as ranged and diftributed under 
certain Heads and Chapters, were herein reduced to a perfe& Harmony 
and good Agreement with each other. And tho’ Fran. Florens afcribes 
this Work to Theodore, Bilhop of Cyrus, who liv’'d 130 Years before 
Scholafticus ; yet Chriftoph. Fuftellus has fafficiently fhewn from ancient 
Manufcripts, ‘That this was the Colle@ion of Johan Scholafticus. 
There is a Nomo Canon of the fame Scholafticus now extant, confift- 
ing of fifty Titles, wherein he reports an Opinion extraGed from the Ca- 
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notis of Councils, and fubjoins a Decree of the Emperor Fu/Hnian, 
in his Noce/s *. But tho’ this Collection was made by private Hands, 
et it was heretofore of great Authority in the Church, till it was a 
bolifh’d by Putius's Nomo-Canon, as being a more full and compleat 
Colle@ion, This ColleGion of Scdelafticus continu’d in Manufcript al- 
mof unknown to the World for many Years, till Chrifoph. Fuffellus firk 
publifh’d it in his Bibliotheca Furis, having procur'd the fame from his 
Son Hen. Fuftellus. 
The next Colle@ion of Canons was that which wus made b 
Murtin Bracarenfis, a Spanifh Bihop +, foon after the middle of 
the fixth Century. Fer it being found, that the ancient Verfion 
was in no wife accurate, he, with much Pains, made a new one 
and adorn’d it with a great deal of Learning. This Work is divided 
into ten Parts. The firft Part contains fuch Canons as relate to Perfons, 
FEitates and Church Rites and Ceremonies. The fecond treats of fuch 
Things as appertain to Laymen (as we call them). ** But tho? he tranfla~ 
ted feveral ‘Things from the Greek, yet he has made a Mixture of fome 
Things by borrowing from the Jfricaa and Weffern Councils, and alfo 
from thofe of Spain ; as from the firft Council of Zolede, and from the 
Councils of Bracara, where he was Bifhop. "here are two Editions of 
this ColleGion ; the one called the O/d and Vulgar Edition, which we 
meet with in the Collection of Councils, and in the Bibliotheque of the ¢ 
ancient Canon-Law ; the other called the Moderna Edition, which (Gar- 
fias a Loyaja fays) he publiih’d from ancient Manuferipts in the Col- 
lection of. Spanifp Councils. 
Then follows the Collection of Crefconfus, an African Bifhop, ftiled 
alfo by the Title of Coxcordia Canonum, and compil'd in the feventh 
Century ; in which Collection we meet with all the Canons of Councils 
entire, and the Decrees of the Popes; which ColleGion is diftinguifh’d 
from an Abridgment of the Canons made by the fame Author. We find 
this ColleGtion in the BibZotheca Furis, fir publith’d froma Manuferipe 
Copy in the Library at Clermont. In the twelfth Century was publifh’d 
a Synopfis Canowume in Greek and Latin, which is aferib'd to Alexius 
Aviftinus, and was made *** by Order of Fobaw Comncnus, Emperor of 
Conftantinople ; wherein the Order of Councils is well obferv'd ¢f. But 
fince dlexins Ariftinus himfelf, in his Scholia on this Spuopfis, cviticifes 
on the Author, we may conclude him not to be the **** Author: And about 
the middle of this Century, Mafter Stmcon, a Lawyer, wrote an Epitome 
of the Canons, but ina Method and Order different from the former +tt. 
For he firft places the Apoftolical Canons, then thofe of the General Coun- 
cils, and then next come thofe of particular Synods, as that of Ancyra, 
Sardita, Nec-Cafaria, Gangrena, Antioch, and Laodicea : And, moreover 
he has added the fricaz and Trui/an Canons, and the three Canonical 
Hpiftles of Bafil, At length, Arfeaius, a Monk, and afterwards Patri- 
arch of Con/fantinople, wider Theodw Lafcharis the Younger, about the 
Year 1255, collected a Smop/fis Canoxem out of the Councils and Fa- 
thers approv'd of in the Trn//am Council ; in which accurate Method is 
containd the whole Knowledge of Canonical Difcipline, under One hun- 
dred fifty one Titles; and in the end of each Title he has added fome 
Heads of Concordant Laws. ‘Therefore this Work in all its Manufeript 
Copies go alfo by the Title of a Nomo-Canox Thefe three Epitomics 
were 
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were firlt publifh’d from the Manufeript Copies of the French Kine’s Li- 
brary, together with fome other Colle@ions of Canons of the fame Kind 
in the Bibliotheque of the ancient Cauon-Law. There are fome other 
Collections of Canons, which were receiv'd in the Greek Church; but they 
are fuch as were made by private Hands, which Bithop Beceridge has 
recorded in his Synodicon, with the other Canons of Councils, wherein 
we have a particular ColleGtion of Canons belongitig to the Greek Church: 
And herein we meet with the Syutagma Alphabeticum of Mat. Blaftar; 
containing all Things that are comprehended in the Sacred Canons o 

the Church’ Conftantin. Harmenopulus, a Judge of Theffalonica, who 
liv’d about the middle of the Twelfth Century, has alfo given us an Epi- 
tome of the Sacred Canons, out of the Canonical Code of the Haftern 
Church, which Freberus publith’d. 

The Weffern Church had alfo their Code of Canons, (befides the Code 
of the Univerfal Church) which they made ufe of ; and hereupon the 
Gallican Church had their Code turn’d into Latin™. For it is faid 
in the Brbliotheca Furis above-mentioned, That even the Galj- 
can Church made ufe of the ancient Canon-Law, viz. That of 
the four firft General Councils, and all thofe Canons, which were confirm’d 
by them, and receiv’d by the Catholick Church: But yet it was not 
according to the Tranilation of Dioxy/mus, but according to another 
more ancient Verfion, #iz. That which is contain’d in Ifdore’s Colleati- 
on of the Councils publith’d at Cologn. The Council of Paris men- 
tions the Codex Canonzm of the Gallican Church in a Caufe of Pra 
textatus, Bilhop of Rheims; and Gregory Turonenfis, in his t Hiftory, 
ftiles it a Book of Canons, faying, “ That King Chilperick has infert- 
** ed a new Canon thereinto, which is in fome Meature Apoftolical ; 
“© and that this Canon was not in the old Code of Canons of the Uni- 
* yverfal Church”. But it appears, that the Apoftolical Canons were not 
receiv d by the French King before this Time, but were then altoge- 
ther unknown to that Nation. Sigebert, King of France, in a Letter 
to Defiderius, Bilhop of Overcy, profefledly declares his Defign of pre- 
ferving the Canonical Decrees and Rules of the Church, as his Parents 
before him had obferv'dthem. And the French Bifhops under Childe- 
bert, King of the Auffrafiz, or of that People now called Lorainers, in 
the Council of Metz, remov’d gidius, Bihhop of Rheims, from his 
Sacerdotal Order, upon their reading the Canonical Sanétions. Nor do 
I in the lealt doubt, but that the Spaniards. in the Beginning of Chri- 
ftianity among them, did make ufe of the Law of the ancient Canons 
contain’d in the Code of the Univerfal Church **; having fo great a Zeal 
and Aifedtion for it, that whenever they fubfcrib’d to their Synods, they, 
always usd thisForm, ¢7z. Saving the Authority of the ancient Canons, 
as we may obferve in their Subfcriptions to the Sacred Council of To- 
ledo, and others. And the Council of Bracara, held 4. D. 563. exprefly 
mentions the Cede of the aforefaid Canons, in thefe Words, ziz* “ Bi- 
* thop Lucretius faid, I think it neceflary, if it pleafes your Brotherhood, 
“ that the Inftitutions of the Holy Fathers fhould be made known to 
* you by being acquainted with the ancient Canons ; and tho’ all of 
* them need not be read, yet fome few of them ought to be read for 
“ infrudting the Clergy in Church Difcipline”. And all the Bifhops 
hereunto made Anfwer, That it was their Pleafure that it fhould be fo ; 
and fo onwards. ‘To this Spanifs ColleGion we find fome i 
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of the Gallicaz Church, and fome Decretals of Popes added and in- 
{erted. We meet with feveral ancient and modern Canons of the Brz- 
tija Church, in Sir Leary Spelman’s Edition of the Englith Councils ; 
from whence us plain, That the Bng/i/b made ule of the Greek Canons, 
and alfo of the 4/rican and @allican Code, as Maftricht obferves, who 
out of Bede has given ten Canons of the Britifh Code. 

After the Collection of the Canons ficceeded the Penitenzials of the 
ancient * Church, from whence the Cavon-Law has borrow'd feveral 
Things, asmay be feen particularly in the Decretam, if we examine the 
Rubricks of the ‘Decrees. ‘Thefe Penitentials were introduc'd into the 
Chriftian Church, the better thereby to afcertain the Degrees of Publick 
Pennance receivd in the ancient Church ¢: But thele Penitentials 
were never eftablifh’d by Publick and Canonical Authority. And the 
Council of Paris order’d fuch of them to be abolifh’d as were written 
contrary to the Authority of the Canons+. Burchard Bithop of Worms 
mentions three of thefe Penitentials in a very particular manner ; and 
out of thefe three he has collected his large Volume of Canons. And 
the firft of thef: three was in the Roman Peuitential, the fecond was 
that of Theodore **, and the third was that of the Venerable Bede. 
The Penitenti/ of Pope Gregory the Third is ftill extant in one of the 
Volumes ofthe Councils. Canifius has publith’d the Penérentials of Ha 
lithgarius Bilhop cf Cambray ; and the Penitential of Gregory the 
Great is much extolld by the Papifts7t. Andin our Libraries we have 
ftill extant the Penitenrials of Peter Pittavienfis, Peter de Plamef- 
burgo, and of Alan de Infulis. Father Morin in his Book of Publick 
Pennance, has collected feveral of thefe Penitential Canons; and fo 
likewife has Anton. tuguffinus. Hereunto we may alfo add the Peniten- 
tial Book of Rabanus MJauras, wherein he difcourfes of the various and 
feveral Kinds of Ecclefiaftical Punifhments. But when the Rigour of 
Publick Pennance ceas’d in the Church, the ufe of Penitentials then 
ceasd alfo. Dx Frefne informs us, That the Penitentials or Book of 
Pennance, was a Book containing fuch Matters as are related to the im- 
poling of Pennance, and the Reconciliation of the Perfon that fuffer'’d 
Pennance. But to proceed, 

It has been already obferv’d, Thatthat Part of the Canon Law, which 
is ftiled Fus Pontifviune, or the Papal-Law, and of which I am next to 
treat, is diftinguiih’d and feparated from the Canoa-~Law properly fo 
eilled; it bemg that Law, which confilts of the Referipts, Decretal 
Epiftles and Conttitutions of feveral Popes, which they publifh’d from 
Time to Time on the vaft Increafe of the Papal Power and Authority. 
And this Part of the Cnon-Law had its Rife and Beginning from the 
Ruin of the Rowaz Kmpire, being built and founded on the Papal Power 
alone. For after the Seat of the Empire was tranflated from Rome to 
Confiantinople, feveral of the Europeans began to revolt and fall off 
from the Empire ; and even before ‘Fuffinian'’s Time the Gauls, Spa- 
niards, Germans, and foon after his Death the Italzans, Shook off the 
Yoke of this mighty Empire. For Gazi was then in Subje&ion to 
the Kings of the Franks, Spain to the Gothick Kings, Italy to the 
Kings of Lombardy, and Germany was govern’d by feveral of its own 
Princes. For in thofe Times we meet with no other Right of Govern- 
ment acquir'd, but what was purchas'd by the Sword; all manner 
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Learning being eclips’d under the Covert of the groffeftIgnorance. "The 
Laws which then govern’d were deriv’d from thofe People, which the Ro- 
mans deem'd Barbarians, viz. from the Franks, Goths and Lombards ; 
the Roman Law lying bury’d under that rude Chaos of Things, and 
Confufion of Manners, which every where appear’d at that Time. But 
during this Period of Darknefs, the Zeal and Affediion, which even fome 
of thofe Men bore to the Chrifizan Religion, was fo great, that many of 
them were prevail’d on to Reverence the Bifhops and Clergy to fuch a 
Degree, that almoft all the People voluntarily fubmitted themfelves to 
the Commands of the Church, and to the JurifdiGion of the Bifhops of 
Rome : Giving very aniple Teftimonies of their Picty in building Churches, 
Sacred Colleges, and fplendid! and magnificent Monafteries ; which were 
erecied in thofe Times of Ignorance, and are ftill enjoy’d by other Nations 
and People fucceeding them. Princes being thus overcome by the Mcans 
of this Charity, and prevail’d on by the Artifices of the Clergy, did with 
great Ardour embrace and receive the Canons of the Church, and the 
Writings and Opinions of the Fathers; and at length the Decrees and 
Conftitutions of Popes: Which proceeding from Men of Learning, made 
a great Figure among the rude and unpoliih’d Laws of thofe People, and 
in that Age of Darknefs. And hence it was, that they were better affea- 
ed to the Canons of the Church than to their own Laws. Touching 
the Canons of Councils, /u/tinian order'd and eftablith’d*, That the De- 
crees of the four firft General Councils fhould be held and eftcem’d in the 
fame manner as the Holy Scriptures themfelves; namely, The Coun- 
cils of Nice and Conftantinople, the firft Council of Ephefus, and that 
of Chalcedon; and their Canons fhould be obferv’d as Laws for the 
Chriftian Church. By Decrees I here mean fuch Ordinances as relate 
to Matters of Faith and Doétrine ; and by Canvus fuch Laws as relate 
to the Adions and Manners of Men, and to Church-Difcipline. After 
Fuftinian’s Time the Authority of Canons made and publifh’d either by 
General or Provincial Councils increas’d apace, as did alfo the Writings 
of the Fathers of the Church; and after this the Decifions of Ecclefia- 
ftical Controverfies made by feveral Popes, which could not be drawn 
from, and determin’d by the Canons of Councils, and the Writings of the 
Fathers. For the Popes, upon Application made to them in fuch Cafes 
where thefe Decrees and Canons were filent, did after the manner of the 
Roman Emperors, write back their Thoughts and Determinations; and 
thefe Determinations were fliled Referipts or Decretal Epiftles, having 
the Force of Laws: And, according to the Reftripts, the Law was for 
fome Ages govern'd and direéted in the Ecclefiaftical Courts, when the 
Power of their Clergy was rampant, and the Pope domineer’d over all 
Chriftendom. But there was no certain Ecclefiaftical Law reduced into 
Writing, till the Time of the Emperor Lotharius. 

Among the moft celebrated Collectors of the Papal Law we may reckon 
Tfdore Mercator, by fome called Pifcator ; whofe Colleaion of Councils 
and Deeretals is ftill extant, being made in the eighth Century: Where- 
do we have the Decretal Epiftles of the firft Popes or Bifhops of Rowe, 
from the Time of Clemens Romanus (as is pretended) to that of Pope Si- 
vicius ; whereas thofe, after the Time of Pope Stricius, are hardly to be 
met with. But tho’ Pope Nicholas the Firft approv’d of thefe Decretals, 

act fome of the Papiffs themfelves have plainly rejected them as Spu- 
tious. Auton. Poffevine, in his + Apparatus, fays, That Ifdore Malet. 
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denfis was the Author of this ColleGion ; but then again like a jefuit he 
contradiats himfelf. But Ca/par Ziegler has fafficiently fhewn, that Hij- 
palew ss could not be the Author; becaufe in his Work he takes Notice 
of ti.. * feeond and t fixth Councils of Zoledo; fo that he wrote forty 
Yearr and upwards after the Death of Ifdor. Hifpalenfis, who dy'd in 
the Vear 636. And, moreover, beeaufe he has inferted in his Collecti- 
on the Letters of Pope Gregory the Second, Pope Gregory the Third, and. 
Pope Zechary, who all fat in the Apoftolical See after the Year 700, 
And Plettenderg for the fame Reafon feems to be of the fame Opinion. 
Nor is this Collection reckon'd among the Works of I/idor. Hijpalenfis 
by Bravlius and Hdephonfo, nor by Grialius and Loa{a, who publiih'd 
the fame from ancient Excmplars. Luitprandus in his + Chronicon, 
touching this Author, fays, That I/dor Bithop of Xatica, who was prefent 
at the lixteenth Council of To/edo, compiled the Order of that Council 
and a Collection of the Councils, which in his Chronicon is til'd the Col- 
lection of Ifdere Pi(cator or Mercator (as you pleafe) for fuch was 
Ifidure’s Sename. But fome will have it, this Compiler was called Ifdore 
Peccator, becaufe formerly fome Bifhops were wont to infcribe them- 
felves in Councils by the Appellation of Peccatores ; as appears from 
the third Council of Paris, the fecond and third Council of Tours, 
and the firft Council of Mafcow. The Centuriators of Magdeburg were 
the firft among the Proteftants that difcover’d this grand Impofture of the 
Papifts; againft whom the Jefuit Tarriavus had undertaken to defend 
this Collection: But Dacid Blondel, a Frenchman of great Learning, 
hasvery fully detected this Fraud, who publifhed the fuppofititions Epiftles 
which Ifidore Mercator afcrib'd to fome of the Roman Popes. Where- 
fore we may reckon Fardanus Chryfopolitanus to be the moft ancient 
Colleéor of the Papal Law, whofe Work bearing the Title of Candela, 
Was never printed, but remains fill in Manufcript. Inthe Beginning of 
the tenth Century Regino an Abbot of the Monaftery of Prumienfis 
did by Ratblode’s Order, who was Archbifhop of Tveves, compile and 
publifh two Books touching Church-Difcipline from ancient Canons, and 
particularly from Papal Decrees™. 

In the eleventh Century Burchard Bilhop of Worms, a Heffian by 
Birth and Nation Ht, at the Requeft of Bruxiche Provoft of the Church 
of [Vornzs, began to digeft the Ecclefiaftical Law for the Advantage of 
his own Church: And this he did out of the Holy Scriptures, the Ca- 
nons of the Church, the Decrees of Popes, and out of the Writings of the 
Fathers, and Penitentials of the ancient Fathers. This ColleGion he 
entitled, Azgnum Canonum Volumen, and diftinguith’d it into 20 Books 
or Titles. But in collecting this Work he bas not fhewn much Judg- 
ment, having inferted feveral fpurious and fuppofititions Matters out of the 
Pleudo-Lidore ++. About the middle of this Century he was fticceeded in 
his Undertaking by dufeln: La:ceusis, who wrote a ColleGion of Cano- 
nical Sentences, which contains alfo feveral Things equally *** Spurious. 
Tho’ fome deny Anfelw to be the Author of this Colleton, becaufe it 
exhibits fome Decrees of Pope Urban the Segond and fucceeding Popes, 
who (notwithftanding) liv’d after Aafelu’s Time. Then about the End 
of this Century Ico Bishop of Chartres tr, colle@ed the Decretzm, 
being divided into feventecn Parts; and the Pawnomia, by others called 
the Panaormia, which was divided into cight Parts. In which “ae 
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chiefly follows Burchard. But fome afcribe this Pannomia to Hugé 
Catalaunus. Much about the fame Time Deus-Dedit, a Cardinal Pres- 
byter of the Church of Rome*, made a ColleGion of Canons, according 
to Baronius: But he wrote before Jeo, tho’ he liv’d in Lev’s Time. 
Of this Anthor’s Verfion there are two Parts. The firft Part treats of 
thie Privileges of the See of Rome; and the other Part of his Work was 
a Collection of Canons: Blondel fays, That the ColleGion of Canons 
compil’d by Deus-Dedit was taken from the Qwi/quillie of Pfeudo- 
Hidorus. Gregory the Prieft alfo made a Collection of Canons, whicn 
is ftiled Policarpus ; and Bernardus Papienfis alfo made a ColleGion of 
Canons, filed Populetwm +: But both thefe are very obfeure. But 1 
know not whether this Colle@ion of Gregory's ought to be referr’d to 
the eleventh or twelfth Century ; which ColleGion is not printed as I 
know of; but may be found among the Manuferipts in the Vatican 
Library. 

Omnibonias is faid to liave fuceeeded thefe Perfons in the fifth Year of 
Frederick the Emperor, who wrote a Book De Concordantia Difcor- 
dantium Canonum +; and divided it intotwo Parts: The firft is divided 
into fixteen Diftinions ; and the fecond into thirty feven Canfes by di- 
vers Queftions. And thisBook, from the Author’s Name, is ftiled Omne- 
bonum. And, inthe Time of Pope Alexander the Third, formerly a 
Monk of Bononia and then a Cardinal, he was followed by Gratian**, 
who added many Things hereunto; and out of Sixteen he made them 
One hundred and one DiftinGions , and by his Means the Doétrine of the 
Canon-I.aw is become more Authenticky And for this Work Pope 
Alesandery made him a Catdinal. Gratian, as Ommnibonus had done 
before him, entitled this Work, as aforefaid; becaufe he hereby endea- 
vour'd to reconcile the Decrees of the Church, asthey differ’d from the 
Canons thereof, to each other tt: And after he had compar’d the fame, 
he dedicated it to Pope Hugene the Third + ; tho’ it does not equally 
appear that it was ever confirm’d. But this Collection was taken from 
Diouyfius Exiguus, Ifidore, and other Collectors of the Canons, and 
chicfly from Burchard and Ivo, but written in a different Order and 
Method. But I fhallnow haften to that Part or Volume of the Canon- 
Law volgarly fo called, which is in Latin ftiled the Decretum, and 
in Englifothe Decrees ; being now in Ufe in the Schools, 

This Work was in the firft Place compil’d by vo Bifhop of Charires, 
as aforefaid ; and was at length amended and compiled de novo by Gra-~ 
tian an Etrurian or .Tufcan Monk of the Benedi&tine Order ***, whilft 
he was a Student at Bononia in the Monaftery of St. Felix ; and was 
afterwards confirm’d and approv’d of by Pope S/xtus the Third: But 
Alexander, in the Preface to his Work, fays, That Gratidn liv’d in 
the Year 1150. at Bownonia, and compild this Book in the Monaftery 
of St. Proculus ; it being the Book, which Pope Lmocent the Third 
read there as a Profeffor of Divinity. And tho’ Gratian’s Book be faid 
to be an Undertaking of a private Nature, as being compil’d by a private 
Man ; yet becaufe it is read in the Schools, and commonly approv’d of 
by the People, it is binding and valid; and may be quoted and made 
ufe of tor the Decifion of Caufes, where the Papal Law prevails. 
Trithemius and Maranta fay, it was approv'd of by Pope Eugene the 
Third. But whoever fir approv'd of it, it does not much imagen, 
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fines it is at this Day undoubtedly an Authentiek Book in all the Popith, 
Countries: Becaufe Pope Gregory the ‘Thirteenth has confirm’d it in 
his Bull granted to the Printers, calling it, with the Decretals, the 
Sextus Decretaliums, and the Clementines, by the Name of the Body of 
the Canon-Law. Now this Volume of the Canca»Laem called the De- 
cretum, is divided into three Parts, according to the Number of the fe- 
veral Subjects it treats of ‘The firft is filed the Di/finffious, the {e- 
cond is term’d the Caufes, and the third is a Treatife concerning Con- 
fecration 'Yhe firft Part treats of the Principles and Elements of this 
T.aw, and of the feveral Parts and Species thereof, and of the Rights of 
Ecclefialtical Perfons ; and this Part confifts of One hundred and one Ds 
ftinttions. In the Twenty firft of thele Diftintfions we have the Ele- 
ments and Principles of this Law laid down and deliver'd to us. Then 
in the Seventy three following ‘Déi/fintfions we have an Account of the 
Origin of the Clergy, the Form of their Inftitution or Ordination, their 
Manner of T.ife, Offices, oc. And the cight laft of thefe Difinti~ 
ous treat of the Pope’s Jurifdidtion. The fecond Part of the Decretam 
exhibits to us an Account of Judicial Matters, and fuch as relate to the 
Affairs of the Church in Point of Judicature: And this it does by the 
Means of Thirty fix Cau/es fo called; becanfe fome certain Caufe or 
Cafe in Law is propounded at the Head or Beginning of the Law; cer- 
tain Queftions afterwards arifing from thence to be decided thereupon. 
And the third Part of the Decietum contains a Difcourfe of the Jurif- 
diction of the Ecclefiaftical Miniftry; giving an Account of the Laws, 
Rites and Ceremonies of the Church, and of Ordinations and Confecrati- 
ons ; and all this it does in five Diffinétions. But all thefe Things, for 
the fuke of Memory, are fumm’d up in thefe Verfes, 


Una cum contum Diftinttio fir tibi primd: 
Sex at triginta Caule fynt parte fecundd ; 
Lertia confecrat ac fait Diftinttio quivta. 


And tho’ it be doubted, whether the Treatife touching Pennance; 
and the third Part of the Decretusm be Gratian’s or not, beeaufe he 
does not feem very Orthodox in thefe two Parts*; yet they are for the 
moft Part afcrib’d to him, the Stile well agreeing with the other Part 
of his Writings; and he himfclf appeals to them as his own t. But tis 
certain, that by the Number of Chapters no Volume was thus diftin- 
guifh’d before the Edition publifh'd by tox. Contius. And, again, he 
foon after fays, That this ‘Treatife touching Pennance feems not to be 
Gratiaw's, but that of fome other Perfon a little more ancient, and be~ 
fore him: For this whole Treatife feems to have been a Tranflation, 
and is not to be met with in the ancient Examplers. In the firft Part 
of the Decretum the Number of the Di/finious is to be quoted, and 
fometimes the Initial Words of the Camou or Chapter ; and thefe pro- 
mifcuoufly put together with the Number of the Di/fixit/ex itfelf +; as 
may be feen in the Explanation of the Marginal Quotations from the 
Books of the Cagon-Lazw prefix'd unto the Body of this Work. In the 
feeond Part, the Number of the Chapter, Caufe and Queftion is quoted: 
And the fame alfo is obferv’d in his 'T'reatife touching Pennance **; only 
with the Word Pew, being added He In the third Part the Number of the 
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Chapter and the Dé/finétion occurs, with the Word or Syllable Con 
added thereunto. ‘The Numbers and Summaries of the Chapters were 
net added by Gratian himfelf ; but the Numbers were firft added by 
Anton. Contius, and the Summaries feem to have been added by Degrees 
by fuch as publifh’d the firft Editions of his Works. 

Altho’ this Work was wrote by private Authority fas already re- 
mark’d) yet it was immediately receivd in all Places; fo that the 
Popes themfelves did often appeal unto Grarian: But it no where 
appears, that Pope Eugene the ‘Third eftablith’d it by any Publick Law, 
tho’ it was tacitly promoted by the See of Rome for the better advan- 
cing the Papal Authority, and for fupprefling the power of the Empe- 
ror. From hence it was that the Decrerifis had their Rife and Begin- 
ning, even under the Reign of the Emperor Frederick Barbaroffa ; 
who, by endeavouring to defend the pretended Rights of the Pope, did 
all of them in a great Meafure give Birth to that long contefted Dif- 
pute between the Guelpbs and Ghibelins. But fome of the Papifts 
do even confefs, That this Part of the Papal-Law was never other- 
wife receivd, than as Credit was given to the Author. For tho’ 
this became a Work of great Authority among fome, yet others have 
found feveral Errors of a monftrous Size therein *; and (particularly) 
it has been thought worthy of Corredtion. becaufe it contain’d feveral 
Things not only falfe and {purious +, but nefarious + and uncertain too ™. 
And, among thefe Things it muft be own’d, That feveral Things were 
found therein contain’d, which plainly overthrow the atfeéted Monarchy 
of his pretended Holinefs. Dr. Duck will have it, That Gratian 
compil’d this Book of Decrees under the Papacy of Pope Eugene the 
Third, about the Year 1157; extracting the fame from the Canons of 
Councils, the Opinions of the Fathers, and from fuch Papal Conftitutions, 
as the Popes either made and publifh’d of themfelves, or clfe by and 
with the Advice of the Cardinals; to which he added fome of the 
Imperial Laws: Moreover, inferting therein fome of his own Sayings, and 
fome Rubricks added thereunto. But the Authority of all thefe Laws 
(fays he) thus compil’d is now much difputed through the frequent Mi- 
ftakes of Gratian in quoting the Canons of Councils, the Sayings of the 
ancient Fathers, and the Papal Conftitutions themfelves: For many of 
thefe in their Originals,'from whence they are taken, are found quite o- 
therwife than Gratian has reported them. And his Sayings and Rubricks 
meet with little or no Credit and Authority among learned Men ; becanfe, 
as a private Man, he had not the Power of enacting Laws. And the, 
Canonifis make no other Account and Ufe of his Sayings and Rubricks 
than they do of the Opinions of one of their own Doétors or Mafters ; 
herein differing from Gratian, and only giving him the Power of inter- 
preting, and not of making Laws, But the Canoniffs fay, That 
this Code has been approv'd of by Cuftom and common Ufage ; and 
fetting afide the Rubricks and Sentences of Gratian himfelf, ’tis 
publickly read in Foreign Univerfities, and receiv'd in the Courts of al- 
moft all Chriftian Nations, efpecially fince the Coniirmation of it by 
Pope Gregory the Thirteenth, who employ'd feveral Men of eminent 
Learning to correct and amend the fame. Many Perfons do extol this 
Code for its great Ufe and Service to Divines and Lawyers, towards the 
better underftanding both of the Law of God and Man; it abounding 
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with the Opinions of the Fathers, and the Decrees of the ancient Coun. 
ceils. And tho’ Gratfan has been often out in tranferibing them, and in 
inferting herein feveral Things from fpurious and uncertatin Authors ; 
yet Covarrucias, Contius, and Anton. Anguftin Bithop of Lerida, to 
whom the Cioi/ and Canon-Law are much indebted for their Purity 
and Beauty in particular, have taken a great deal of Pains to explain 
and correct this Book of the Decrees, and to reftore it to its former 
State. Theft Books of Decrees written by Burchard and Jzv aforefiid, 
as they never attain’d the Force of Laws; fo after Grutian’s Code was 
publifi’d were entirely neglected and out of Ufe. 

Soon after the Publication of the Decretum, there arofe feveral Com- 
mentators thereon, ¢ithcr thro’ the obfcure and ambiguous Senfe of the 
Decrees themfelves, or elfe with a Defire of flattering the Pope and 
the Clergy with a Power they do not mect with in the Decrees: For 
as the Crei/-Law met with feveral Doctors and Interpreters thereon, fo 
likewife has the Canon-Law done the fame Thing in a Manner no wife 
inferiour to the others in Number, Knowlvge and Authority, but only in 
Point of Honefty and fuir Dealing with the Law itfelR Among thefe 
Commentators of the Decretym we may reckon Lawrert. Cremenfis, 
Vincent. Caftillionzus, and Hugo Vercellenfis*. After thefe came Tan- 
credus a Corneto an Etruriant, and Sinabaldus Flifcas, otherwile 
called Pope Innocent the Fourth +, Fob. Semega or Séxeca, commonly 
ftiled Teutovicus, who reform’d the Glofles of fuch as went before him, 
and made fome new Gloffes of his own **. This Glofs was afterwards 
enlare’d by Bartholomeus Brixienfis tt, and feveral others. But atter 
Pope Gregory the Thirteenth had order'd an Amendment of the De- 
cretum, thole Roman Correctors, who were the Pope's own Creatures, 
fubjoin’d to each particular Chapter fome certain Notes of their own, 
whereby they point out the fame Canon among the more ancicnt Col-+ 
le&tors of the Canons, as already remember'd, and thew how the fame 
may be found in their Colleétions ; all which Notes, in the Reman E- 
dition of the Decretum, and in the Body of the Conon-Laes, with the 
Glofs, and in the two Pithou’s Edition, are read in the Margin; but 
in the other Edition they are placed at the Bottom of the Page it. Be- 
fides the ‘foremention’d Commentators, the Reader has on the De- 
cretum, the Commentarics of Guido de Bajifo Archdeacon of Bonowia, 
Fob. de Turrecremata, Fob. de Sunkto Georgio, the Provo of Alex- 
andria, Ct. 

The fecond Part of the Canon~Law, vulgatly fo called, is the Pope’s 
Decretal Epiftles, which are of the fame Authority with the Decrees 
themfelves, ee in like Manner digefted into the Body of the Canon 
Law: :¥or this Part of the Law we have in the five Books of the De- 
cretals of Pope Gregory the Ninth, and in the fixth of the fame Title by 
Boniface the Fighth ; which, with the Clemwntines and Extracagants, 
make up the entire Body of the Canon-Law. But tho’ the Decretals 
are by the Canonifts compar’d unto the Canons of General Councils, and 
are (among Papifts) of equal Authority with them; yet a Decrerab 
Epifile is fometimes only Local; and not extended to any other Pluce 
than that unto which it was fent, unlefs it be by way of Confequence 
or Implication of Law: And ‘tis the fame Thing if it be Perfomal. 
But a General Decreta, which is fent and dire@ed to ail ao 
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binds and obliges all Men that are Subje& to the Pope’s Jurifdiaion : 
And whenever a Decretal commands or forbids any Thing to be done, 
it imports a Neceflity ; but when it only permits and advifes a Thing to 
be done, then every Man is freely left to himfelf either to obferve or 
not obferve it. Now a Decretal Epiftle is that Law, which the Pope 
gives as an Anfwer unto fuch Perfons as confult him about any Mat- 
ter relating to the Church. And thefe Decretals having obtain’d their 
Authority in the Council of Rome **, were introduced and receiv’d in 
the Church even from the Time of the cighth Century, by laying afide 
almoft all the Canons of General Councils“. And that the Popes might 
hereby confirm their own Power the better, they joyn’d more and more 
Force to thofe Eipiftles every Day t: So great a Havock did the Pope 
make with the ancient Law of the Church, in order to eftablith a Spiri- 
tual Monarchy or Hierarchy on the Ruin of Chriftianity. 

After Gratian’s 'Time the firlt Collection of Decretal Epifiles or Con- 
flitutions, which were then publifh’d as diftin@ from the Canons, was 
that which was compil’d and mde by Bernard Provoft of Pavia, under 
the Papacy of Alexander the Third, who by his own private Induftry 
collected all the Decretals of the feveral Popes, down from the Papacy 
of Lucius, to the Time of Pope Celeffine; and digefted them under 
certain Titles, to the end that this Work might be as a Supplement to 
Gratian’s Code + This Colle@ion was made from fuch Councils and 
Fathers as Gratian had omitted: And Anton. Auguftinus has publith’d 
this Book of his ColleGion of ancient Decretals, in the Beginning of 
this Volume**. 'Thefecond ColleGion was made by Fob. Valenfis, and 
(as fome fay) by Gilbert. and Alan. but I rather think from the Compile- 
ments of thefe two laft nam’d, about the Beginning of the thirteenth 
Century in Pope Alexander the Fourth’s Time tt. ‘Thenext ColleGion 
was made under the Papacy of Pope Innocent the Third, by Perer de 
Benevento, the Pope's Notary; and this was done by the Command and 
Order of the Pope himfelf ; and being collected from the Rules and Rg- 
gifters of this Pope, was called the Roman Colleton or Edition +: 
But as thefe ColleGtions were only made by privaae Hands, the Roma- 
nifts intreated Pope Innocent the Third, that a new Colleaion might be 
made by publick Authority, which this Pope order’d to be compil’d from 
the General Canons of the Lateran Council, and from his own Con- 
ftitutions ; and being publifh’d A. D. 1210. was ftiled the fourth Col- 
leGtion **. A fifth Collection was alfo made in this Papacy by Order 
of the Lateran Council, which Colleétion confifted of Seventy one 
Chapters or Conftitutions; and the Decretals publifh’d after the third 
Collection, were added hereunto. The fixth or (as others fay) the fifth 
ColleG@ion was made by Zancred of Bouonia, about the Year 1227: 
wherein we meet with the Decretals of Pope Honorius the Third ttt : 
But this laf Collection was never publith’d, till Céronius Chancellor 
of the Univerfity of Thouloufe, lately publifh’d it upon finding the fame 
in the Library of Mourferrat ; and adding learned Commentaries there- 
unto, he has therein explain’d fuch Things as relate to the Hiftory of that 
Time, and the Knowledge of the Law; and which were entirely omit- 
ted in all the former Gloffographers #?. 4ugauffinus omitted this when, 
he publifh’d the four firft Collecious of the Decretals. ‘The feventh 

or 


4 ALD. 404. * 15 Dift.cap. 3. } Baluz. Prafiad Ant. Ang. Dial. Se&. 2. Fr. Flor.deMeth, 
& Anth. Coll. Gr. Se&. 4. ** Maftricht. N. 338. jf Maftricht. N. 346. 9 ## Maftricht. N. 349, 
**k Maftricht, N.350, ti? Maftricht..N. 358. ++: Fr. Flor. cap. 4. 


Lt 


or (as fome fay) the fisth Colledion, which is now in Ufe, Was made 
in the Papacy of Gregory the Ninth, and compil'd by that Pope's Chap. 
lain Rajgmaund de Penna Forti*, out of fach Collections as had been 
formerly put together, and from fuch Conftitutions as were therein 
omitted f. And herein Gregory has inferted feveral of his own Conititu- 
tiuns, which he made without being confulted by Litigants on the Cafe ; 
and fome, which he borrowed from the Cici/-Law tt, lef Men fhould 
have Recourfe to the Books of that Law, which he refulv'd to fupprefs 
ay muchas lay inhim #. And tho’ Gregory declares, he has lopt off many 
fuperiluous Parts of the former Collection; yet the Lawyers often com- 
plain of him, as having taken away feveral profitable Branches of the 
Law, and added fome others more obfecurei;: And, therefore, the 
former Colledtions are frequently confulted. So that according to 
Anton. Contius, Gregory's CoileGions are often too fhort and obfcure and 
cannot be underftood without a View of the ancient Collections. The 
Order of the ‘Titles isthe fame as in the former Compilements ; and are 
185 in Number. The Number of the Chapters and Rubricks of the Title 
is wont to be quoted out of thefe, by adding the Word extra, or elfe 
the Letter (X.) becaufe they are extra Decretum. 

There are feveral Perfons that have publifh’d Gloffes and Commen- 
taries on this Collection of the Decretals, as Ruffnus, Syleefter, Ri- 
cardus Auglus, Rodoicus, firnam’d Modicipaffus, Pet. Corbolus other- 
wife called Boliatus Hilpanus, Bertrand. Damafius, Alan. stlaglicus, 
Peter Provo of Pavia, Peter Galenfis of Volterra, Bernard of Compe- 
Jrella, Laurent. Vincent, Caftillion of Millain, Fob. Teutonicas and Tan- 
credus, who have alfo published Glofles on the Decretuwm, as aforefaid. 
‘Lhe Perfons fucceeding thefe were Guil. Najfo, and Fac. de Albenga, 
Bishop of Faenza, Gofredus, Innocentius, Phil. Hoftienfis, Pet. Sampfo, 
Le gidies of Bononia, Aretinus, Fran. Vercellenfis, Boatinus of Mantua, 
aud the Archdeacon. There are alfo fome Anonimous Authors, that 
have wrote a Book on thefe Decretals, entitled, Sufragium M-nacho- 
run; but as this Work is Erroneous, and imperfect in many Places, fo it 
is of little Ufe. After thefe came Fryar Fames Canon of St. Fohn’s on 
the Mount: But Bere. Botton a Parifian, about the Year 1240. col- 
lected the Gloffes of all thefe Perfons into one Body, and enlarg’d the 
fame, having taken all their Reputation for Learning on himfelf. But 
as thefe Writers on the Canon-Law have propounded feveral Abfurdities 
in their Glofles, and are frequently guilty of much Tifling, it has paffed 
intoa Proveb, Mazaus Canonifia, magnus Afinifta. 

After this the compiling of Decrerals ceas'd tor fome 'Time, till Pope 
Boniface the Eighth, in the third Year of his Papacy, towards the end 
of the thirteenth Century ***, committed the compiling of a new Body 
of Decretals to three Cardinals, eiz. Wolliawe Archbifhop of Ambrun, 
Berengavius Fredellus Bifhop of Bourges, and Rich. de Semis Vice- 
Chancellor of the Church of Rome. This fixth Book of the Decretals 
coniifts chiefly of thofe of Pope Ivnscent the Fourth, Pope dlexander 
the Sixth, Pope Urban the Fourth, Pope Clement the Fourth, Pope 
Gregory the Ninth and Tenth, and thofe of Pope Boniface himfclf; and 
alfo of the Conftitutions of the Council of Lyons, under Pope Lunocent 
the Fourth tf, and under Pope Gregory the Tenth #. This Colleaiou 
is divided into five Books, and as many Titles almoft as the Collection of 
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Pope Gregory the Ninth ; being as it were a Supplement to thofe Books 
and Titles*: And here in his fixth Book of Decretals, Pope Roniface 
has explain’d feveral Things very doubtfully deliver’d by Pope Gregory the 
Winth. After the compiling thereof Pope Boniface did by a particular Bull 
command this Book to be receiv'd aiid admitted in all Courts of Law, and 
Univerfities toot. But it containing feveral Things contrary to the 
French King’s Intereft, and being compil’d at a Time when the Contro- 
verfy was on Foot between Philip de Valois and Pope Bux iface the Eighth, 
it was never receiv'd in France +, as it has been in all other Pa:ts of 
Chriftendom, it being calculated entirely for the Power and unrighte- 
ous Gain of the Roman See. And, as it has been already obferv’d, that 
in quoting Pope Gregorys Decretuls, we make ufe of the Word Extra 
or the Letter (X.) fo itis here noted that when we quote the fixth 
Book of the Decretals, we either add the Word fexto to the Initial 
Words of the Law, or to the Number of the Title and Chapter; and 
fometimes this Figure (VI.) is made ufe of, as] have more clearly de- 
ferib’d it at the Beginning of this Work. fob. Andreas, an eminent 
Doétor of the Canon-Law, bas wrote fome Glofies on this fixth Book of 
the Decretals. 

About the Beginning of the fourteenth Century Pope Clesment the 
Fifth caus'd the Conftitutions of the Council of Vrenna, as well as his 
own, to be collected into five Books, included almof under the fame 
Number of Titles with the Decretals of Pope Gregory and Pope Boni- 
face; and order'd the fame to be publifh’d on the 12%4 of the Calends 
of April, 1313". ina Publick Confiftory. And as he dy'd immediately 
afterwards, they were fearce tranfm tted to the Univerlities before his 
Death tt: Which was at length perform’d by his Sucecflor Pope Folzn 
the T'wenty fecond, in the Year 1317. who, on the Publication thereof, 
gave them the Titles of Clementines. In quoting the Clencutines, we 
prefix the Word (Clem.) tothe Number of the Book, Title and Chapter ; 
as the Word (Extrav.) is prefix'd in quoting the Extracagants. For 
what fucceeded the Clementines were twenty Conftitutions of Pope Fokz 
the Twenty fecond, and fome other Popes, which are called the Extra- 
vagants +; for that they being written in no Order or Method, cagai- 
tur extra Corpus Collettionum Canonum : Yct they are collecécd and di-~ 
gefted into certain ‘Titles, But thefe being colleé&ted by Private Autho- 
rity alone, about the Year 1340. were never receiv’d asa fublick Law; 
being the Invention only of the aforefaid Pope fer aggrandizing the 
Power of the See of Rome. ‘This fame Pope reviv’d the Rules of Chan- 
cery™**, and the Rights of Aunats ttt, belongsng to the Bifhop of Rome ; 
and on this Account, at the Time of his Death, he left behind him an 
immenfe Heap of Riches. At the latter end of the fifteenth Century the 
Extravagantes Communes ox divers Popes were collected, six. of Pope 
Fiugene the Fourth, Cafixtus the Third, Pau/ the Second, and Sixtns 
the Fourth. But this ColleGion was made alfo by private Authority, 
according to the Order and Methord of the Decretafs ; and it was in 
fuch a manner, that the fourthBook is wanting: But both of thefe Col- 
le&icns of the Extravagants have been fince receiv'’d into Ufe in Foreign 
Countries as proceeding from feveral Popes ; and (as it feems) added to 
the Body of the Canon-Law by the DoGors of this Law. 


The 


* H, Stero Ann, ad a.7297. } Vid. Bull. Bon,$. +H. Stero. ada. 130%. 1322. ** March at. 
Tt Aventin. Ann. Broir, lib, 7. 7, cap. 15.N. 18.  $# gern. Guid. vit. Joh. 22, p, 168. #** Vid, 
Gomef. HT Gomef, 


YLILGYV ICEL LHL PF OGECTLGI 


The Body of this Law, therefore, confifts of thefe Paris, of, of the 
Decrituiy the Wecretals of Pope Gregory the Ninth, the Sista Bank ef 
the Deeretals, the Clementines, the Lxtravagants of Popo ‘Fvia the 
"I wenty fecond, and the Extracwgaates Commences. "Lhe Decrerums 
was compil’d after the manner of the Pandetts ; and the Decryruw atter 
the Porm of the Code; the Sixth Book of the Decretals, the Clemen- 
tines and the Bxrracaganrs were fram'd after the Fathion of ‘Pw/iiniaa’'s 
Noeels. Vor as the Decretam in the Canom-Law anfwors the Pandedts 
in the Crei/-Law, and the Decretals the Fujftinian Code ; fo do the C/e- 
mentiges and the Extracagants anfwer the Nore/s: For as yet we 
had no fuch Thing as Jnffitztioxs in the Canon-Law. But to compleat 
the whole, Pope Puxd* commanded Fohba Lancellot to write the faflé 
tutions or Elements of the Canon-Law. Wherefore the faid Leacelbrt, 
taking Advice thereon, and with a Defire of gaining fome Reputation 
to hirafelf, did by the Pope's Order compile a Volume of In/titutions 
after the Method of Fu/iniaa’s, veducing them into four Books ; and 
thefe being printed at Rome under the Papacy of Gregory the Thir- 
teenth, were added to the Body of the Canyn-Lew. For it took him 
up feveral Years to tinifh this Work ; andtho’ hehad well examin’d and 
revisd the fame, yet he could by no M:ans obtain the Approbation of 
Pope Pigs the Fourth touching the fame: So that this was publifid 
sails in his own Name. For, on his Return to his own Country of Pe- 
yugict, be thus publith’d it in his own Name f, left he fhould be hinder’d 
by the Council of Zrenr, or be oblig’d to alter {everal Things therein ac- 
cording tothe Decrees of that Council, which he refus'd to do on earneft 
‘Intreaties to this end. In the fourteenth Century, under Pope Puas 
the Fifth, Endeavours were us’d at the preffing Inftances of Cardinal 
Scipio Cabsllutio Galcor, Oddo Bailiff of Narnicus, and Dear. Gal 
geneftte, three eminent Lawyers, to have thefe Inffétut/ons approvd, 
but they could no more prevail on Pope PaaJ the Fifth than on Pope 
Pras the Fourth: For they only obtain’d to have thefe Ja/fiturims 
added to the Caxoa-Law, without any Confirmation. The Glofles and 
Annotations of two Profeflors at Parwgia were afterwards added to thefe 
Inftitndions, the one a Divine, the other a Lawyer: And there have been 
feveral Comments thereon written, as by Fo. Dovict, Calpe Ziegler, and 
lately by Cbriffean Thomafins andothers. dnt. Cuccvzs alfo, after ten 
Years Labour in writing Je/fitutions of the Cazon-Lcee, pudlith’dthe fame 
in the Month of September, 1567. but without the Pope’s Approbation. 

But feveral Errors having been difeover'd in this Body of the Caza 
Law, Anton. Demochares and Anton. Contizs, two learned Frenchmen, 
did in the fixteenth Century by their own private Authority attempt to 
reduce all the Decrees of Grate inte fome better Order and Methed, 
which they did with pretty good Succefs**: But the Work was a 
Matter of fo much Toil and Difficulty, that it could not be entirely ac- 
complith'd by thofe two Men. So that after the Council of Treat was 
eided, Pop Pixs the Filth chofe fome Cardinals and feveral Doctors 
for reltoring Grztian’s Cede according to its Originals; and to thefe 
Popo Pixs the Fifth added two others ff. And this Cade buying at 
length uotirely perfected under Pope Gregory the Thirteenth, was 
pablith'd by him, together with the other Parts of the Bedy of the Ca- 
nou-Lvet', inthe Year ry80 ; So that this Pope now performsd that - 
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the Church, which Fu/finiaw had effe&ed in the Roman Empire. ‘The 
Decretals being corrected, were reftor'd to their ancient Purity from the 
former Collections, and from the Regifters of divers Popes”. There» 
fore we may from hence conclude, That the modern Editions do excel 
the ancient ; and, among the modern Ones, that of Pétbow is the bef. 
Out of thefe Regifters there were afterwards compil’d thefe feveral Bu/- 
laviwms t, which do exhibit to us the Papal Conftitutions at full 
Length. 

Yomabds the end of the fixteenth Century Per. Maithens, a Lawyer 
at Lyons, did by his own private Authority colle@ a feventh Book of 
the Decretals, which he infcrib’d and dedicated to Cardinal Cajetan. 
This Book is a Collection of the Papal Conftitutions, that were made 
and publifh’d after the Sixth Book of the Decretals, the Clementines, 
aud the Eixtravagants; and it confifts of the fame Number of Books 
and Order of Titles, as isfound in the Gregorian Decretals. But tho’ 
this Book or Collection was never approv'd of by any Papal Authority, 
it has been added to fome of the modern Editions of the Canon-Law. 
But this feventh Book being publifh’d without any Papal Authority, 
Pope Gregory the Thirteenth defign’d a new Book of Decretais, and 
committed the Task of it to Mavio Urfini, Fran. Alciatti, and Anton. 
Caraffa, three Cardinals, But on Pope Gregory the Thirteenth’s Death, 
Pope Sixtus the Fifth, his Succeffor, committed the finifhing of this 
Work to the following Cardinals, viz. to Pinelli, Aldobrandini and 
Colonna ; and Aldobrandini upon the Death of Sixrus being chofen Pope 
himfelf, he took Care to have this Work brought to PerfeGion. And 
it becoming a Doubt whether the Canons of the Council of Florence 
and Trent, relating to Faith, fhould be inferted or not, they adjudg’d 
them to be inferted in this Colledtiion. And thus this Volume, contain- 
ing the Conftitutions of feveral Popes, andthe Decrees of feveral Coun- 
cils for almoft Three hundred Years, was finifh’d on the 25th of Fuly, 
A. D, 1598. being divided into five Books, and diftinguifh’d under proper 
Titles: But it being printed and publifh’d under the Name of the Se- 
conth Book of the Decretals of Pope Clement the Eighth, it became a 
Queftion, Whether the Lawycrs fhould make Glofles and Comments on 
the Decrees of the Council of Zvent, which were inferted in this Book, 
as they had done on other Collections of the Canon-Law ; becaufe as the 
Doérine and Difcipline of the Romifh Church was cftablifh’d by this 
Council, they were unwilling to have the fame explain'd by Lawyers, 


‘who intended no great Good to the Power of the Clergy: And Pope 


Pius the Fourth having forbidden it under the fevereft Cenfures of the 
Church, the Publication of this Volume is now entirely fupprefs’d **; 
the Clergy of the Romifs Communion themfelves being almoft afham’d 
of the Exorbitant Power which this Colleétion gave them over Mens 
Purfes and Confcience, fince the Reformation of Religion has enlight- 
en’d fo great Part of Mankind. 

I next come to the Authority of the Canou-Law, as it has been re- 
ceiv’d here in England, and in other Countries, which enlarg’d itfelf, as 
the Papal Power increas'd and got Ground in the World: And that it 
might proceed with the better Succefs, feveral Perfons were fit em- 
ploy’d to interpret the Cizi/-Law as much as poffible in Favour of the 
Clergy ; and wherever that could not be done with a tollerable Glof or 
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Colour, the Pope and his Cardinals endcavour'd not only to corrupt and 
doprave the Text itfelf, by Penfions given to Tranferibers, and their own, 
dm snwentes, but have likewife introdue'd feveral Titles into the Rody 
of the CuuonLeee, which are entirely of a Secular Nature, and can 
have no Relation to Church Matters: All which ‘Titles in the Canon- 
Lew, with the feveral Corruptions and falfe Expofitions of the 
Test in the Civ/-Leew, and (particularly) in the Fa/flinisn Cade, 
are fo numerous, that it would fwwell this Introduction beyond its in- 
tended Length to relate them at large. ‘Therefore whoever will take 
the Pains to compare the feveral Editions of the PandeHs with that 
printed at Porence in the Year 1553. (which is the beft Edition, as 
printed from the Florentine Examplar) will foon find how the Pope’s 
Creatures have mangled this Sacred Volume, as they have done the 
Holy Scripture itfelf, to ferve their wicked Purpofes, whenever they 
had an Opportunity of fo doing. Ihave likewife taken upon me, with 
much Labour and Pains, to examine and collate the feveral Editions of 
the Fuftinian Code, as\ have done thofe of the Padefs ; and in the 
firft Book of this Cade alone, which principally treats of Reliciu, and 
the Rites and Ceremonies therennto belonging, of holy Charch, and her 
Privileges, wbich either concern Ectlefiaftical Mlen's Perjons themfelwes 
ar their Bffates, and the like, I find no IJefs than One hundred and 
feven very manifeft Errors, or private Interpolations of the Clergy in 
favour of themfeclves, For tho’ the firft Chriftian Emperors were weak 
enough to grant vaft Privileges and Immunities to the Clerzy, and to 
aflemble themfelves together in General Councils ; yet thefe Mun were 
not fatisfy’d with thefe Princely Conceffions, but in after Ages o1 the 
Church, when they lock’d up all Learning from the profane Laity, aud 
had blinded the Minds of the People with an unaccountable Zeal and 
Devotion for the Pricithood, they began to enlarge their Rights and Pri- 
vileges by frequent Interpolations and various Readings of the Text ; 
and, having fubjugated the Laity to a ftrange Obedience of themfelves, 
they proceeded Step by Step to eftablifh an Independent Power in the 
Chureh, and to call Kings and Princes before them for a pretended Sal- 
vation of thvir Souls ; though Pride, Avarice, and Spiritual Tyranny 
was atthe Bottom of all their boaited Defigns of Piety. . 

‘The next Attempt made to eftablih the Authority of the Canon-Laex; 
was, That all the Pope’s Decretal Epiftles fhould be reckon’d among the 
Canonical Books of Holy Scripture *; tho’ this Place of Giretiam has 
been corrupted and deprav'd by fome of the Papifts themfulves, who, 
through a Senfe of Shame for fuch an Impiety, do acknowlege, ‘That 
this muft be underftood of St. Pal’s Epiftles, and inne wile of the 
Pope's Decretals: And therefore, they have wifely, fince the Refow 
mation of Religion among the Proteftants, alter'd this Text of Gratian's 
in feveral Editions of his Decrerazm, and the Glofs thereon. But 
whilf the Papal Authority was by Degrees grown great in feveral King- 
doms of Europe, the Canvi- Lazy was almof entirely receiv'd in many oF 
thofe Kingdoms and States t, and all Judicial Proceedings were goverid 
thereby ; the Decreri/?s and the Ghibelins, which were the Pope’ J, pi, 
every where promoting the fame in @ particular manner }. , 

But in Gevadiny the Canon-Lew did not begin to have a full Power 
till the thirteenth Century ; and tho” it was then confirm 'd by the = 
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lick Laws of the Empire, yet the Authority of this Law hasvery fen- 
fibly deereas’d in Germany ever fince the Reign of Lewis the Bacarian; 
from the feveral Writers that have aflerted the Laws and Rights of the 
Empire to be above the Pope ; and do fufficiently condemn the Iniquity 
of this Law, and the wicked tho’ ingenious Precepts of its Avarice*, 
And hence it is, that feveral Princes and Cities of the Empire have 
made divers Laws and Statutes plainly repugnant to the Canon-Law. 
But (notwithftanding thefe Laws and Statutes) this Law continu’d in 
fome Force tillthe Time of the Council of Conffance, when this Thefis 
ot Pofition firk prevail’d, iz. That a General Council was and is above 
the Pope: Which Doétrine was afterwards confirmd in the Council of 
Bafil. But the Canon-Law fufter'd its greateft Declenfion in the Ger- 
man Empire at the Time of the aforefaid Reformation, when Luther 
ina great Aflembly of Dogétors and Students, burnt the Books of this Law, 
as in no wife agrecable to the Holy Scriptures, and the Word of God: 
And that he might the better fupprefs the Pope’s Authority, he did in a 
wonderful manner extol and commend the Majefty, Juftice and Equity 
of the Roman Cicil-Law. For through a Refolution of entirely abo- 
lifhing the Canon-Law, he held various Difputes with the Lawyers at 
Wittenburg: Wut, by the Help of Henning. Gadenius, ‘ferome Schur}, 
Liverara a Weyte, and fome Lawyers of other Univerfities, this Law 
has been ftill preferv’d in fome Meafure in the Empire. For as long as 
Perfons well verfed in this Law continued™their Lectures thereon, they 
did by this Means preferve its Authority in fome Degree; yea, fome 
Men wrote particular Apologies in its Behalf. But left its Authority fhould 
be entirely deftroy’d, it has been fince approv’d of by fome Princes, who in 
their refpective Univerfities have lately founded Profefforfhips in the Ca- 
non-Law. But tho’ the States of the Empire, that ftile themfelves Carho- 
lick, as being devoted Bigots to Popery, do ftill preferve the Ufe of the 
Canon-Law, it being eftablifh’d and confirm’d by the Civil Laws of the 
Empire ; yet Diocefan Conftitutions and Provincial Canons are in Force 
among them. And in thofe Territories of the Empire belonging to Pro- 
teftant Princes, that have freed themfelves from the Papal and Epif- 
copal Yoke of Bondage by Religious Pats and Conventions, another fort 
of Law obtains; this Excmption or Freedom being confirm’d to them 
by Capitulations made between Proteftants and Papifts. So that they 
have obtain'd a Power of making Laws for themfelves in Church-Matters, 
without having any Dependency on the Romi/h Church. Therefore, a- 
mong thefe Princes, the Canon-Law only fo far prevails in their Terri- 
tories, as it has been anciently receiv’d, and is not contrary to the Pro- 
teftant Religion; and in no wife Derogatory to their own Ecclefiaftical 
Conftitutions, and the Stile and Ufage of their Confiftories. For tho’ 
Luther by an over-heated Zeal burnt the Books, as aforefaid, in Oppofi- 
tion to the Sce of Rome; yet the People of Brunfwick, Saxony and other 
Proteftant Countries Abroad have continu’d the Ufe of the Cancn-Law 
ever fince that Time, without admitting any Change thereof, accord- 
ing toan Agreement made in the Augsburg Confeflion: And the fame 
is now read and taught at Wittenberg and in other Proteftant Univerfi- 
ties beyond Sea, with fome Alterations made and allow'd, fo far as 
they concern Articles of Faith and Doétrinal Points of Religion ; which, 
being founded on the Holy Scriptures asa Rule of Faith and of pure Re- 
ligion, we ought not to deviate from them. 
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The Spaniards, in the like manner as the Papilis in Germany have 
Recourfe to the Cawoa-Law, where the Fus Regivm is tilent; and by 
this Law Caufes are Judicially decided in their Courts in all Eccleti- 
aftical Cafes. ‘The Hungarians, Danes, and many other Nations do 
ackaowledge, that feveral of their Laws were borrow'd from the Cinon- 
Lac: But in Preace this Law does not entirely prevail, for the Rea- 
fon already given, the Frosch being in many refpects govern’d by the 
Rules of the Gallicaw Church, which difavows the Pape’s JurifdiGion in 
many Particulars. It likewife fufficiently appears that the Canon-Laww 
was receiv'd here in Eyge/aud, tho’ under certain Limitations and Re 
ftriGions from the Common Law of the Realm, fince the greateft Part 
of the Decretal Conftitutions in the Cawon-Law have been found to 
have been fent hither by feveral Popes upon Controverlies here among 
us in Ecclefiaftical Caufes. And thus all Chriftian States and Princes 
have admitted the Canor-Law more or lefs, without Diftin@ion of Re- 
ligion, and do ftill retain fome Part of it. Among the Foes alone, 
indved, there is a Difparity of Reafon: For fuch of them as live in a 
Chriftian State are Subject to the Civil Law only, and in no wife bound 
by the Canon-Law ; becaufe as they are not of the Pale of the Church, 
and out of all Communion with Chriftians, the Church has not the Care 
of their Souls Salvation. 

But before I proceed any farther in my Defign, I fhall confider how 
the Cwnon-Law advanced itfelf after its firt Rife and Beginning in the 
Church, by the Subtlety of the Romi Clergy, foon after the Seat of 
the Roman Empire was temov'd to ConfPantinople, and Barbarifim had 
invaded the politer Nations of Hurope; which I promis’d as my firtt 
principal Enquiry in this Introduction to the following Work. And then 
I fhall thew how and by what Steps it came into Fizgland, fo far as the 
fame has been receiv'd here among us in ancient Times. For the Im- 
perial Refidence of the Roman Empire being remov’d to Conftautrnople, 
it fo weaken'd the Welter Parts of the Empire, and expos'd it not only 
to th: foreign Invafions of the Goths, Vandals, Herules, Lombards, 
and other Flotes of People, that by Sceret Inftin@, about thefe Times 
were weary of their own Dwellings, but likewife to the Rifing Power of 
the Bifhop of Rome ; who by Patience, and for his own Advancement, 
out-rode the Storms of Forcign Force; and, taking the Advantage of the 
Publick Calamities of thofe Times, he began to infinuate himfelf the 
deeper into the Confciences of a Diftrefled People, that knew no other 
Confolation in a plunder'’d State, but from God and the Bilhop, who 
Was the Chief amongft them in Account at that Time. And the Beauty 
and Splendor of the Bifhop of Rome thus growing in the Weft by the 
Indulgence and Supinefs of the Romau or Eaftern Emperors, it made him 
to outreach not only his own Diocefs and Province, but likewife to aim 
at i Kind of Ecclefiaftical Empire, and a ‘Title according thereunto ; 
which at length he attain'd from an Emperor weak and well fit 
enough for his Purpofe, (for he was now called the Univerfl Bifhop) : 
And that was fufficient to make him pafs fo for current in the 
Empire. 

But Britaix was forfaken by the Remanz Empire above One hundred 
fifty three Years before this"Vime. So that tho’ the Emperor could pre- 
fer the Power and Honour of the Rowaz Beaft his Chaplain as far as his 
own, Which was to the French Shoar ; yet Britain was reputed to be in 
another World under the Power of the Saxons, and not worth looking 
after, till the Havock and Plunder, which was then made, was over ; 
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Good might accrue tothe Clergy. Then an Inftrument was fought after 
for this Work, and none was found fo fitly qualified to wind up the Saxo 
to the Roman Bent asa Monk, that was then deem’d an humble and holy 
Man in the Opinion of all, but thofe who were fo in Truth, and knew 
him to be otherwife. Thus was Auffin fent by Pope Gregory to do a 
Work that was not then publickly owned: For it was pretended to 
bring in Religion to the Saxons in England, tho the truc Defign was 
nothing elfe but introducing the Papal Power, and a Church-~Policy, 
with a kind of Worfhip that render’d the Latria to God, and the Dulia 
to Rome. And, therefore, they gave A4uffin the Title of the Saxon 
Apoftle. The Saxons were not wholly deftitute of Religion, and that 
Gregory bimfelf, in his Letter to Brunchilda the French Queen, plainly 
cottfelles: Indicamus, fays he, ad nos perveniffe Ecclefiam Anglicanam 
velle fieri Chriftianam. So that there was a good Difpofition to Religi- 
on before ever Aufiim came into Fingland; and fuch an one as rang 
loud, and reach’d the Bifhop of Rome. But this is far more evident 
from the Saxons keeping of Laffer more Afiatico; which Cuftom alfo 
continu'd fore againlt Au/fén’s Will for fifty Years after his coming hi- 
ther; as we may learn from the Difpute between Colman and Wilfred, 
that witnefles hereunto. And it had been a miraculous Ignorance or 
Hardnefs of Heart, had the Saxons (a People ordain’d for Mercy) con- 
vers'd with the Chriftian Piis and Britains above an Hundred and fifty 
Years without the leaft Senfe of their Religion. Therefore, if we take 
Aufiin in his beft Colours, he might be faid to bring Religion to the 
South Saxons, butthen it was after the Roman Garb; and his warmeft 
Difputes about after, the Roman Supremacy, his own Legatine Power, 
and his worthy Queries to the Pope, do all plainly teftify, That he re- 
garded the Fafhion more than the Thing itfelf, and the Fafhion of 
his Perfon more than the Work he pretended to. For he loved State, 
and Grandeur, and defired to be fomewhat like the Legate of an Uni- 
verfal Bifhop: And, therefore, from a Monk he foon became a Bifhop 
in Gevmany, before he ever had a Diocefs, or hadfeen England. And 
perceiving his Work was like to thrive, upon his Return he was made, 
Archbifhop of the Saxons, before any other Bifhop was among{t them : 
And, after three Years, had the Pall, with the Title of Supremacy over 
the Brizifh Bilhops, that never fubmitted to him. And thus Church- 
Policy firft came into England by Auftin’s Means ; and then in Procefs 
of Time the Papal Canon-Law fucceeded, which did in a great Mea- 
fure give the firft Entrance unto all that Bondage and Mifery that has 
follow’d fince. 

For upon A4yjfin’s firk coming into Kent, the fartheft Corner of 
all the Ifland from the Pifs and Britains, and confequently lefs preju- 
dic’d by his Church-Policy, he fo far infinuated himfelf into the Affecti- 
ons of the South Saxons, that they readily fwallow'd all that bitter Po- 
tion of the Romau Hierarchy fromthe Pope down to the Apparitor, 
with a Quicquid Imponitur © imponetur ; which was of fuch a lafting 
Efficacy, that it does not ceafe to work to this Day in many Refpets, 
tho’ it was flow in its firft Operations. For the Saxons having then a 
Government founded on the Liberty of the People, it was a Matter-piece 
of Cunning for 4uffin and his Clergy fo to work the Matter, as to re- 
main Members of the Commonwealth, and yet to retain their Affections 
for the See of Rome ; which was now grown toa high Pitch of Grandeur. 
For Reafon muft tell them, That the Saxon Principles would not fuffer 
them to be in all Refpetts for Rome, nor the Roman Canon allow them 
tobe wholly Saxon, “And perceiving likewifc, that the Times were ‘a9 
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tender to endure a Declaration on either Part, they chofe therefore a 
third way, which was to preferve the Municipal Laws in fome Moderation 
towardsthe Canon; and to that end they endeavour'd fuch a ‘Temper 
upon the State as mutt admit the Canon-Law to ve in fome Reputation, 
fuch as without which the Conunonwealth could not well fublift, no more 
than 2 Body without a Soul. Andto this Temper the Saxons were fufh- 
ciently prepar’d and inclinable: For it wasno new Thing for them to 
admit the Heathen Priefthood into their General Meetings, and to al~ 
low them much Power therein. And then it was but changing the Per- 
fon, and they might do as much for their Bifhops, when they becamvu 
Chriltian. ‘The Saxon Kings were hereupon oblig’d to make a Virtue 
of Neceflity ; and, upon the Entrance of Prelacy into this Kingdom, 
to advance Bishops to be common Favourites both of Rome and them~ 
felves; and, to maintain a good Correfpondence between both Swords, 
they were to countenance the Power of the Temporal Magiftrate in all 
Cafes of Difpute between him and his Subje@s. And upon this Condi- 
tion the Prince was to give way to the Bishop of Rome, and the Spi- 
ritual Power of the Clergy, who became Lovers of Lordihip, and Di- 
fturbers of States and Kingdoms; and if they ferv’d their Country in 
any Thing, they ferv'd Rome much more, Their Merchandize was 
made of the Policies and Councils of Kingdoms and States ; and fuch 
Returns proceeded as were ftill fubfervient to the Roman Interett. 
"They at length prevail’d on the Weaknefs of Princes to live by Laws of 
theirown making: And thus, in Courfe of Time, they did by De- 
grees introduce into all Chriftian Nations firft the Canons of the Church 
made by General and Provincial Councils, and then what we here call 
the Papal Canon-Law, as already obferv'd. 

Inthe Year 680. at the Command of Erhefred and three other Saxon 
Kings, iz. Befrid of Northumberland, Aldwulf of the Haff Augles, and 
Lothar of Kent, Archbithop Theodore fummon'd a Synod at Harfield in 
Lertfordfhire, in which we reccived the Canons of five General Councils ; 
as that of Nice, Conftantinople, Epbefus, Chalcedon, and another in 
Conftantinople, with thofe Conftitutions made at Rome by the Synod held 
under Pope Afartix*, which Pope 4gatho this Year fent into England. 
But there are feveral Canonical Decrees in the Body of the Cenen-Lew, 
which were never receiv’d and obferv’d here in England by the Church 
even in the Times of Popery itfelf ; As that a Woman should not be ad- 
mitted to be a Witnefs againit a Presbytert; That no Sentence of 
Conderonation fhould be pronoune'd againft a Bifhop, unlefs it was found- 
ed on the Evidence of Seventy two Witnefles;; and feveral Decrees of 
the fame Leaven and Impreflion*™*: The Repetition of which would al- 
moft fill a large Volume. Indeed many Attempts were made by the 
Clergy to eftablifh the whole Body of the Cavon-Law here in England, 
but our Kings would never fuffer it. King /Zenry the Firk rejected fe- 
veral whole ‘Titles of this Law, and infifted on the ancient Laws of the 
Realm, commanding, Fir/?, That all Controverfies between the Laity 
and the Clergy fhould be try'd in the King’s Court. Sccond/y, Tht no 
Bifhop or Clerk fhould go out of the Kingdom without the King’s Li- 
cence ; and at their going out fhould fwear to procure no Damage to 
the King or the Realm. Zdird/y, That no Appeals fhould be made to the 
Pope, but all Pleas in the Conliftory fhall be made and removd, 1/7, Te 
the Archdeacon’s Court. 2d/y, From thence to the Bithop’s oe 
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3dly, Brom thence to the Archbifhop’s ; and, /a/t/, To the King’s. Fours)- 
ly, That Peter-Pence be paid to the King. fijrb/y, ‘Lhat Clerks guilty 
of Treafon be h ng’d, drawn and quarter'd; and fuch as are guilty of Fe- 
lony be hang’d. Sixth, That all Perfons who are found bringing any 
Excommunications or Interdicts from Reme into England, be dealt with 
as Traitors, with many of the likc Nature. But King Hemry the S_cond 
endeavouring to cftablifh.thefe Laws by the Name of Acite Legos, or his 
Grandfather's Laws, met with powerful Oppofition from that turbulent 
Prelate Archbithop Becket in the fettling of them. 

In the Forty fecond Year of King Heury the Third’s Reign *, Boniface 
the younger Son of Thomas Earl of Sacoy, and Archbifhop of Canrer- 
bury, made feveral Canons and divers Provincial Conftitutions, dircGly 
againft the Laws of the Realm, which Canons begun thus. ciz. L'n- 
zerfis Chrifti Fidelibus, ad quos prafens Pagina percenerit. Bonifacius 
Miferatione Dicind Cant. Archiepifcopus, tottus Anglie Primas, Ge. 
in verbo falutari falutem ; and ending thus, cz. Atium apud Wettm. 
fexto Iduum Funii, Anno Domini 1258. In quorum omnium Robur 6 
Teftimonium, yc. which being exceeding long, 1 cannot here infert. 
But the effec of them was to ufurp and encroach vpon feveral Matters 
which did apparently belong to the Common Law. “ As among many 
“ other Things the T'ryal of the Bounds and Limits of Parifhes, and the 
“ Right of Patronage ; againft Tryals of Tithes by fedicacit; againk 
“ Writs to the Bifhop upon a Recovery in a Quare Impedit, Cc. in 
“the King’s Court ; that none of the Pofleffions or Liberties, which any 
“ of the Clergy had in Right of their Church, fhould be try’d before 
“ any Secular Judge (fo asthat they would not only have Cognifance of 
“Things Spiritual, but of Things Temporal alfo) and concerning Di- 
“ firefles and Attachments within their Fees.” And in effed that no 
Quo Warranto Should be brought againft them, having becn Jong in 
Poffefion of Charters, cc. granted to them, with an Invedtive againft 
the perverfe Interpretation made thereof by the Judges of the Realm, 
(for fo they term’d it), And a Commandment was given to the Bi- 
fhops and their Officers to admonifh the King, to interdict his Lands and 
Revenues, and to thunder out an Excommunication again the Judges 
and others, if they violated or did not obey the faid Canons and Confti- 
tutions}. And this was the principal Ground of the Controverfics be- 
tween the Judges of the Realm and the Bilhops, who by their kc- 
clefiaftical Judges did ufurp and incroach on the Common Lav. 

And fuch was the audacious Pride and Arrogance of this Axchb.‘hop, 
that he, by a Provincial Conftitution in Lindwood*, forbid all Prelates 
and others to appear in the King’s Courts upon Summons or Procefs of 
Law touching Caufes meerly Spiritual: But yet he was fo modeft and 
humble, in this refpeé, that he would permit them to apaly to the King 
either Ore tenus, or by Writing; and to fignify to him, ‘[ hat they could 
not yield Obedience to his Commands in this Behalf without manifeft Dan- 
ger to their Order; and were likewife either by themfelves or their Com- 
Prelates to fhew, that the Caufe did not belong to him. And then if 
the King upon Admonition did not defift from fuch Proceft, they were 
commanded to proceed againft his Under-Sherifls, and other Officers, ac- 
cording to the Ecclefiaftical Law, and to forbid them all Church-Com- 
munion *“ : Such was the Power and Lordlinefs of the Clesgy heze in 
Fugland in thofe tempeftuous Times of Government. a 
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‘The Laws of imeZend are the Municipal Laws of the Realm, which 
are jugilton taefe three Foundations, «7s. Férff, On the general Cuftoms 
of the whole Realm, of which fort are thefe, among many others, ctx, 
"hart the Goods which are bequeathed on the Teftator's Death, are not 
the Goeds of the Heir, according to the Ciei-Lae, but of the Executor, 
whom the '[eflator deputed to execute his laft Will and Teftament ; 
That the Wife cannot bequeath her Dower during her Husband's 
Lite-Lime, which fhe might do by the Cei-Law; That a 
Perfon born before Efpoufals is a fpurious Iffue, and cannot be an 
Heir, which he might be according to the Cuncu-Laew, if Marriage 
afterwards enfu'd ; and feveral Matters of this Kind. Secondly, On the 
Statute Law of the Realm, which is made by King, Lords and Com- 
mons. And, /a/f/y, On fuch Foreign Laws as have been receiv'd in the 
Realm, and confirm’d by ufage and length of Time. ‘Therefore, 

The ancient Cenon-Law receiv'd in this Realm is the Law of the 
Kingdom in Ecclefiaftical Cafes, if it be not repugnant to the Royal 
Prerogative, or to the Cuftoms, Laws and Statutes of the Realm *: 
For fays the Statute of the 25 of Adeary the Bighth, Chap. 129. “ All Ca- 
“ nons already enacted, and hereafter to be cratred, do and fhali fiand 
“in Force, provided they be not contrary to tae Laws of the Realm of 
“ Fuzland, meaning, the Statute and Comznzm-Lazw; nor in Damage of 
“the King’s Prerogative.” And the Czxom-Laeis one and thefare Law 
throughout the whole Church of Bag/land, and ought to be obferv’d as 
fuch ¢. And itis faid, that the Council of Later ordain‘ng a Con- 
ititution in yelation to Deprivation for a Plurality of Benences, was a 
gen-ral Law receivd here in Exgland- And this Conftitution is of 
equal Force with an AG of Parliament, which concludes all Parties, 
Sielays Cafe inthe Exchequer? And again, an Kecletiaftical Canon 
or Conftitution isa general Sentency and Judgment, which buds firs igor 
thay the particuar Sentence or Judgment of any Perfon whatfcever : 
And » 4 ouititution made by an Archbifhop in a Provincial Council 
legally aflembled binds and obliges all Perfons of that Province. 

by an AG of Parliament in the 35 of Henry the Eighth, Chap. 16. 
the King was authorized during his Life-time to name Thirty two 
Perfons, «fx. Sixteen Temporal and Sixteen Spiritual Men to examine 
all Canons, Conftitutions and Ordinances Principal and Synodal, and 
to eflablith flich Ecclefiaftical Laws as he and they fhould think meet 
and convenient to be ufed in all Spiritual Courts. And in purfuance 
hereof they compiled a Body of Laws under the Stile and Title of Re- 
formatia lecum Ecclefiafticarum: Which for want of a due and pro- 
per Confirmation are left to Pofterity without any Foree or Authority 
belensing to them. Butnote, this Adis fince expir'd **. In the fecond 
Year of King Fames the Tirk’s Reign, it was refolv'd by all the Judges, 
the Lord Chancellor F/:/nzere, the Archbifhop of Canterbury, the Bilhop 
ot J wager, and a great Number of the Nobility, then aflembled at the 
Kine’sPalace, That the King without a Parliament might make Orders 
and Conftitutions for the Government of the Clergy ; and might de- 
prive them if they difobey’d fuch Orders: For the Supream Ecelelia- 
Rtical Power is vefted in the King 7}. But tho’ all Papal Deerees, Ca~ s 
nons, Conftitutions not anciently receiv'd here, and fuch as are contrary 
to the known Laws and Cuftoms of the Realm were abolifh’d in Eugland 
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by the 25 of Henry the Eighth, Chap. 19. and by that abolithing, the 
Clergy promis’d in Verbo Sacerdotis, not to make, ordain or execute any 
Canon or Lcclefiaftical Conftitution without the Royal Affent firft had 
thereunto; yet the Body or Book of Canons made in a Synod begun at 
London in the Year 1603. commonly called King fames’s Canons, are 
certainly in Force, tho’ not particularly confirm’d by Parliament ; be- 
caufe they were made in Purfuance of the Authority given by Parlia- 
ment, and confirnrd by Royal Aflent. For tho’ indeed no Canons of 
England Stand confirm’d by Parliament, yet they are the Laws which 
bind and govern in Eccleliaftical Affairs. For the Convocation may 
with the King’s Licenfe and Affent had under the Great Seal, make Ca- 
nons for the Regulation of the Church, and that as well concerning 
Laicks as Eicclefiafticks: And fo is Lyndwood. Indeed, they cannot 
alter or infringe the Common Law, Statute Law, or the King’s Preroga- 
tive, as aforefaid: But they may make Alterations in Ecclefiaftical Mat- 
ters, or elfe they could not make any new Canons. All that is requir'd 
ef them in making new Canons, is, that they do confine themfelves to 
Church-Matters *. For as no Human Law can be made, which is con- 
trary to the Divine Law; (and ‘tis only binding in thofe Things which 
are permitted by the Divine Law:) So no Canon can be made, which is 
repugnant to the Law of the Land. In the Cafe of Grove and Dr. El- 
liot Chancellor of Sarum +, Juktice Tyrrel was of an Opinion, That the 
King and Convocation without the Parliament cannot make any Canons, 
that fhall bind the Laity, tho’ they may the Clergy: But furely that 
Judge had never read or (at leaft) confider’d well the A& of Parliament 3. 
Indced, the Ecclefiaftical Canons and Conftitutions treated on by the two 
Archbifhops of Canterbury and York, and the reft of the Bishops and 
Clergy of thofe Provinces, and agreed upon with the King’s Licenf> in 
their feveral Synods begun at London and York **, in the fixtecnth Year 
of King Charles the Firft's Reign were complain’d of and much iniifted 
on by the Houfe of Commons, as a palpable Invafion made by the whole 
Body of the Clergy upon the Laws and Liberties of the People: But I 
fhall give the Readet fome Account hereof from the Words of the karl 
of Clarendow in his Hiftory of the late Civil War tt, who there fays as 
follows, #z. 


© That after the Diffolution of the former fhort Parliament, the 

“ Convocation was continued by fpecial Warrant from th: King ; and 
“* by his Majefty in a folemn Meflage fent to them by Sir Barry Vane, 
** then Principal Secretary, requir’d to proceed in the making cf Canons, 
“ for the better Peace and Quiet of the Church. Notwithftanding this 
“ Command #, the Chief of the Clergy, well knowiug the Spirit of Bit- 
“ temefs contracted againft them; and many obfolete Pamphlets againft 
“ their JurifdiGion and Power, being, fince the Commotions in Scoflzed, 
“ revived and publifh’d with more Freedom ; defir’d his Majefty, That the 
“ Opinions of the Fudges might be known and declared, wether they 
“ might then lawfully fit, the Parliament being diffole’d, and proceed in 
“ the making of Canons; as likewife, upon other Particulars in their 
“ Furifdittion, which bad been moft inveigh'd cgainfi? All the Judges 
“ of England, upon a mature Debate, in the Prefence of the King’s 
Coun- 
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© Council, under their Hands afferted the Power of the Concocation tu 
* making Comons, dad thile wther Parts of Farifdiiim, chick had leew 
** fy ewciontly quefiteed. Hecewnon they proceeded ; ad having com 
poled a Rody of Canons, prefcrted the fame to his Majelty, for his 
“ oval Approbation. They were then debated at the Comucil-Board, 
* not without notable Oppotition: For upon fome leffening the Power 
*© and Authority of their Chancellors *, ana their Commiffaries, by thofe 
“ Canons, the Profeffors of that Lavy tock themfelves to be difoblig’d ; 
© and Sir Here Martin, (cobs wats not likely to overlee any Advantiges) 
“ upon feveral Days of Hearing at the Council-'Vable, with his utmoft. 
* Skill objected againft them: But in the End, by the entire aud 
© wnentmous Tt Advice of the Privy-Council, the Canons were confirm'd 
“ by the King under the Great Seal of Enoland; and there enjoin'd to 
“ be obferv'd. So that wharloever they were, the Judges were at leat 
“as guilty of the firft Prefumption in framing them, and the Lords 
“of the Council in publifhing and executing them, as the Bifops or 
“the reft of the Clergy, in either. Yet the Stcrm tell wholly on the 
* Church ; and the Matter cf thofe Canons, and the manner of muking 
“them, way infifted on as a prognant Teftimony of a maliguant Spirit in 
“ the very Function of the “ithons. The Truth is, the Seafen in which 
“ that Synod continued to “fe was in fo ill a Conjundure of ‘lime (upon 
* the Diflolution of a Parliament, and almoft in an Invatfion fram Sco 
“ Jeet) that nothing could have been tranfadied there of a Peyudar and 
“© prevailing Influence. And then fome fharp Canons againit Sedtaries: 5 
“nd fome Additionals in Polit of Ceremonivs **, courtenancing, tho’ 
“not enjoining what had not ben iong practifed, infinitely intamed 
“ fome, and troubled others: who jointly took Advantage of what was 
“* frictly amifs, as the making an Oath Tt, the Matter of which was 
** conceived incongruous ; and enjoining it to many of the Laity, as weil 
“ as the Clergy ; and likewife the granting of Subfidies. So that the 
“ Houfe of Commons (that is, the major Part) made no Scruple, in that 
“ Heat, to declare, That the Concocation-Houfe bad no Power af all f 
“ taking Canons: WNotwithftanding it was apparent by the Law, and 
“ the uncontradi@ted Prattice of the Church, that Canons had never 
“teen otherwife: And thar thofe Canons contain d ex thom Alatier of 
* Sedition and Reproach to the Regal Power ; prejudicial to the Liberty 
“ pnd Property of tae Subjctt; and to the Privileges of Parliament.” 
But as thefe Canons were then cenfur'd, and feem to have in them feve- 
yal Matters contrary to the Rights of the People, and the Laws of the 
Realra, they have never heen in ufe fince, tho’ they contain fome whol- 
forae Doétrines and Inftitutions in fome of them, asI fnal) hereafter more 
largely obferve. 
We lixewife read of a certain Book of Articles or Canons which were 
ade, confented and fubferib’d to by a Provincial Synod begun at St 
Pel’s Church in London the third Day of April, 1571. by Mat. Parker 
Archbifhop of Canterbury, and by all the reft of the Bifhops of this Pro- 
vinee, attending cither in their own Perfons, or clfe by their Prosies : 
But it is not faid, this Book of Canons was confirmd by the Royal 
Authority. But, in the 27th Year of the Reign of Queen Flizahetf, 
there were certain Article: or Canons made by the Archbuhop of Cun 
rerénry, and the reft of the Bifops and Clergy of this Province im 2 
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Synod begun at London, Nocember the 24th, 1584; and thefe were ap- 
prov'd and confirm’d by Royal Authority. On the 25th of Offober, in 
the Thirty fourth Year of the faid Queen’s Reign, another Provincial 
Synod was begun and held by the Archbifhop, Bifhops, and the reft of 
the Clergy of the Province of Canterbury at Londen, wherein divers 
Canons and Eeclefiaftical Conftitutions were treated of by the faid Synod, 
and being afterwards approv d and confirm'd by the Queen’s Majefty, were 
by her Royal Authority under the Great Seal of England tranfimitted to 
the two Provinces of Canterbury and York, and publih’d for the due Ob- 
fervation of them. 

The Council of Me/da enjoins, That the Decrees of the Canons be 
obferved by all Perfons, and that in Ecclefiaftical AG&ts or Matters of Ju- 
dicature ; atid that ne one does prefume to govern himfelf by his own 
Senfe and Opinion of Things: But let him give Judgment (fays that 
Council) according to the Ciei/ and Canon-Law ; that is to fay, accord- 
ing to the Cicd/-Law in Matters of a Temporal Nature, and according 
to the Canon-Lazw in Spiritual Matters. But tho’ the Canons of this 
Council were never zeceiv'd here in England; yet all Ecclefiaftical 
Matters of Judicature ought to be regulated and govetn’d among us 
according to the Rules and Practice of the Canou-Law, and not by the 
Cicil-Law, unlefs it be in fome particular Cafes whercin that Part of 
the Canon-Law was never admitted here. Yea, according to the Ca- 
nonifts, i£ a Difpute fall happen to be about an Ecclefiaftical Matter, 
tho’ it before a Secular Judge, yet it ought to be decided according to 
the Canon, and not by the Civi/ or any Secular Law. Obferve, that I 
fay decided, and not handled or treated of, becaufe in refped of Mat- 
ters Preparatory to Judgment ; the Law ofthe Court ought alwaysto be. 
obferv'd, where the Suit or Matter is Judicially tryd™. And thus even 
Fuftinian bimfelf would have all Judgments made and direéted by the 
Canon-Law, in all Caufes relating to Ecclefiaftical Matters ; command- 
ing the facred Canons herein tobe kept and obferv’d in their full Force 
and Vigour, no lefs than the Civd/-Law. For Fuffinian profeis'd him- 
felf to follow the firft four General Councils in all Things that are or- 
dain’d and confirm'’d bythem ; enacting, That the Dogma’s and Opini- 
ons of thefe Councils fhould be obferv’'d as Holy Writings +. And, laftly, 
not only the Advantage, but even the Neceffity of the Canon-Law is 
acknowlede’d by all Chriftian Nations. 

For, Firf, if you take away this Law, we have no juft Me- 
thod and Form of Proceeding in Judicial Caufes of an Ecclefia~ 
ftical Cognifance; fince this Form is only compriz’d and fet down 
in the fecond Book of the Decretals. And, Secondly, We thall be 
without the Decifions of feveral important and confiderable Contro- 
verfies; which, being taken from the Laws of Nature and of Nations, 
are not be met with in any other Books but in thofe of the Cici/ and 
Canon-Law. And Thirdly, 'The Lawyers themfelves will be without 
the united Knowledge of both thefe Laws to their grcat Difadvantage: 
For as the Interpreters of the Canon-Law are deem’d but very unskiiful 
Inftrucers without the Knowledge of the Roman Cicil-Law ; fo ave the 
Interpreters of the Civi/-Law reckon’d but mean Lawyers with a due 
and proper Underftanding of the Canon-Law. And both thefe Laws 
are at this Day fo link’d together, thatno one can be faidto be a Law- 
yer beyond Sea, without underftanding both of them: And he is entire- 

ly 
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ly ignorant of bath of thefe Jaws, who contents himfelf with the Know- 
ledge of one of thefe alone. ' 

i thall eemclude this Introduction with fome proper Obfervations on the 
CogmZyrm in general, And, Eérff, Jt isto be obfervd, ‘That there is 
this Difference between a Cana, a ‘Decive, a Decretal Bpifile, a Dog= 
seat, Sawttion, luterdi, anda Mandate, oz. A Canon is faid to be that 
Law which is made and ordained in a General Council or Provincial 
Synod of the Church, A Decree is an Ordinance, which is enaded by 
the Pepe himfelf, by and with the Advice of his Cardinals in Council 
ailembled, without being confulted by any one thereon *. A Decreteal 
Epifle is that which the Pope deerees either by himfelf og 
elfe by the Advice of his Cardinals: And this muft be on his being 
confulted by fome particular Perfon or Perfons thereon. A Dagma is 
that Determination, which confifts in and has a Relation to fome Cafu- 
iftical Paint of Doéérine, or fome Do&rinal Part of the Chriftian Faith. 
And a Precept ov Comnrandment, in Latin called Mendatum, is that 
which confifts in and has a refpect to fome moral Point of DoGrine, 
ess. Luch as concerns our Manners, and our inward and outward 
zcod Behaviour as Men in this Lite. But ftriétly fpeaking, a Law made 
in a Provincial Synod is properly term'’d a Provixcias Conftitution. 
Bur then, 

Secondly, Tt is to be noted, That by the Cazon-Law under the Natne 
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and Appellation of a Canon is included every Eccleliattical Conftitution ; 
therefore if we take the Word C:swm in a large Senfe, it is the fame 
Thing as an Lcclefiaftical Conftitution ; but, taken ftriGly, it isa Confti- 
tution mude in fome General Council, as atorefaid. Moreover, ’tisto be 
obferv’d, That every Canon or Ecclefiaftical Conftitution may be called 
a Law ; becaufe a Law is a written Conftitution: And as the Conftitu- 
tions of the Crcz/~Law are filed Secular Laws, even fo in like manner 
are the Canons of the Church often called Eeclefiaftical Laws. 
And, 

Timrdly, It is to be vemark’d, That as the Popi's "Decrees properly 
fo called, are, according to the Papal Law, of cquai Authority with 
the Canons of General Councils; fo the Pope's Decieta/s are of the 
fame Authority with the Decrees themfelves, being a Part of the Cz 
sw-Lut, as they are diftributed among the Canons of the Church, 
Yet fometimes a Decretal Fpeftle is only local (as already remember'd) 
and is not drawn ad Confequentiam, ; that is to fay, it has no Ete& or 
Operation in any other Place than that which it exprefly concerns. 
And ‘tis the fame Thing if fuch Decretal Epiftle be Perfonal, céa. when 
it vefpects only fome particular Perfon. 

Lourt hv, A Penal Canon or Conftitution ought not to be extended by 
a Declaratory Sentence of Things therein not exprefs'd, tho’ there be 
a perfect Parity and Similitude of Reafon affign’d for the fame ; be- 
caufe fuch an Extenfion would be made by a Man, that has no fuch 
Legiilative Power vefted in him: But a loofe and uncon‘a’d Extenfion 
ought not to be made in Penal Canons and Conftitutions ; and fuch are 
the Provineial Conflitutions of Archbifhop Boniface in Tyudzeood'’s Cade ; 
yet where there is the fame Reafon entirely fubfifting, there the fame 
Law ought to be obfery’d in a Cafe not exprefs'd therein. And, more- 
ever, ‘tis a Rule in Law, That an Ecclefiaftical Canon or Conititution, 
{peaking de Perfond cerd, ought not to be extended ad Perfonem réepre- 
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fentatan ; cLpecially if it be a Penal Canon or Conttitution, as the greatex 
Part of the Provincial Coaititutions of Archbifhon Boniface are, Penal, 
tho’ little regarded among us. 

Fifthly, “Yis to be known, That an Ecclefafticalt Canon or Contftitu- 
tion has only a Refpect to Things future, and not to Things paft*: And 
thus is every Law only extended to fuch Things as fhall happen here- 
after; unleis there be an expreis Provifion made therein, thar it may 
have a Retrofpect and be extended to Things paft. And, moreover, 
tis a general Rule in Law, That no one fhall be punifh’d fina Culpd: 
But he that is punifh’d by a Law ex po fatto, that is to fay, without 
any Fault committed again any Law in Being, is punifh’d without a 
Fault: JZirgo. Again, if a Law or Canon focaks in Words only of the 
Prefent Tenfe it ought not’ to be extended to ‘Lhirigs future, left it 
fhould afford Matter of Offence, and adminifter much Mifchiet. ‘Thus 
if it be provided by a Law or Statute, That every banifh’d Man, on 
the Payment of Ten Pounds, fhouldbe difchare’d from his Banifhment : 
This, I fay; does not proceed in Favour of him, who fhall be banith’d 
hereafter ; becaufe it would encourage Offenders: But’tis otherwife, if 
this Reafon fhould ceafe ; becaufe then, tho’ fuch Law or Statute 
does fpeak in Words of the Profent or Praterperfelt Tenfe, yet "tis 
extended to Things future ; becaufe the Law {peaks in Special. 

Sixthly, A Law or Canon according tothe Ecclefiaftical Law, does 
not begin to bind and oblige, till two Montht after, or from the 
Time of its Publication. For after the lavfe of thefe two Months, 
a Knowledge thereof is prefum’d to xeach all Perfons concern’d therein; 
and this Prefumption of Knowledge is not a Prefumption of Law, but 
a Prefumption by Law, fince it admits of Proof to the contrary from 
any Man that can prove himfelf to be ignorant of the Publication of 
fuch Law or Canonical Conftitution. And thus 4 Law or Canon fhall 
not affect Perfons truly ignorant, tho’ fome Law or Canon fhould pre~ 
cede the Faé tf. 

Seventhly, "Vis to be obferv’d from the Nature and Reafon of a Law, 
Canon or Conftitution, that the fame may be extended by the Law or 
Canon itfelf, or by any other Conftitwtion ; and this in feveral Caufes. 
Firf, When the Words of fuch Law, Canon or Conftitution may be 
drawn to a Cafe, wherein a Majority or Parity of Reafon concludes the 
fame Thing, even acccrding to the largeft Signification of a Word. 
For Example fake: The Words of a Law or Statute do permita Man 
to kill or put another to Death: Therefore, from a ftrong Majority of 
Reafon they do permit him to wound ; becanfe the Perfon wounding may 
be faid to kill or put to Death, in refpceét of the Intent of the Perfor 
wounding?. ‘The like Example alfo appears in a Statute, which forbids a 
Daughter to fucceed to the Inheritance, as long as any Male Heir or 
Iffue is living: For by a Majority of Reafon this Prohibition alfo is 
extended to a Niece or Grand-daughter **. An Extenfion by a Parity of 
Reafon may be made from the ftri& Signification of a Word to the large 
and extended Senfe thereof according to fobu Andreas tt on the Canon- 
Law quoted in the Margin ; where he obferves, that the Word Eleiion 
is extended to a Prefentation 
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By the Cueen-Lew a Bifhop may make a Canon, Decree, or Sta- 
tute, which fhall eblige all Perfons, that are Subject to his Juri 
diction, and fuch a Decree or Statute is called an Epifcopal Canon : 
Lut ‘tis to be obferved, thata Bifhop cannot enaét any Thing contrary 
to the General Canons or Conftitutions of the Church. 

There has been a great Doubt among fome of the Canoniffs indeed, 
Firf?, Whether a Bidhop can make Laws without the Pope's Confent and 
Approbation, and what Rule they ought to obferve herein, efx, Whe- 
ther a Bifhop may do every Thing which he is not forbidden to do, or 
whether he may only do that, which he is allow’d to do? Wherein it 
is to be confider'd, Firff, ‘That according to the Canvun~Law, Bifhops 
cannot make Laws in fuch Matters as are fpecially referved unto the 
Pope himfelf; if they are any wife repugnant to fuch referv'd Cafes : 
And this appears from that pretended Subordination, which is due from 
Bishops to the Pope *. 2d¢/y, ‘They cannot make any Decrees or Statutes, 
which are contrary to the Common Law of the Chureh, becaufe they 
would be co 7p/o contrary to the Will of the pretended Sovercign Power 
thereof, our Lord the Pope {. 3d/, “Tis to be noted, That they cannot 
make any Statute or Decree in Matters of high Importance, and of an 
arduous Nature, becaufe they are by a general Rulc in the Papal Camon~ 
Laz teferv'd to the Apoftolick See # And thofe Things are faid to be 
of a high Importance which concern the State of the Univerfal Church, 
or are repugnant to the Privileges and univerfal Cuftoms of the Church **. 
Again, a Bifhop cannot fubjeé& one Church to another, nor can he unite 
two Bifhopricks, or divide one into two, or make any Law for the Alte- 
ration of the Time of Lent, and the like. 

The Second Doubt is, Whether a Bifhop can make Statutes without 
the Advice or Confenr of his Chapter or Clergy 2 Some Perfons accord- 
ing to the Glofs on the Canon-Law hold the Affirmative: But that Glofs 
(1 think’ does not warrant it; for it only fays, that Bifhops may make 
Conftitutions. And hence the Abbot tt abfolutely denies this Doérine 
to be true on the Authority of Fob. Andreas. And this is alfo inferred 
from thofe two Chapters in the Law, touching thofe Things which a 
Prelate may do without his Chapter’s Confent ; which Laws do not fpeak 
of Statutes, but only of expofing the Goods of the Church, and the like ; 
which ought not to be done bya Bifhop without his Chapter. But more 
of this hereafter, under their proper Titles, 

We have feveral Rules laid down and quoted to fhew, in what Caufes 
the Cawon-Law fill prevails, and is made ufe of in the Courts of Law, 
and Dominions of the Proteftant Princes in Germany and other Places: 
And, among thefe there are three principally fettled and agreed upon, 
ay being moft remarkable. The Fir/? is, That as often as any Matter is 
doubtful according to the Cicz/-Law, and may be decided by the Cawou- 
Ene, it ought to be determin’d by the Canoa-Law ; and fo vice cerfa: 
But in Bnglend this Rule can have little or no Place, becaufe the Com- 
azon Yaw {o much prevails over the Cici] and Canca-Law. The Second 
is, ‘That whenever the Crcé/and Canox, do clafh and interfere with each 
other, fo often ought each ofthefe Laws to be obferved in their refpe- 
tive and proper Courts ; unlefs it be ina Caufe or Matter of Sin, Con- 
feience and Equity, wherein the Canon-Lew fhall prevail: But with 
us in Matters of Equity and Confcience in all Civil Caufes, the good 
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Confcience and Equitable Opinion of the Court of Chancery prevails. 
The Third is, When there is no Difference laid down between thetfe 
two Laws: For then in Germany the Canon-Laow prevails in all Ma- 
trimonial Caufes, in Pacts, and in the Bufinefs of an Lmpbiteu/is, in 
Ufury, and in an Anticrefis or a Mutual Ufe, viz. When one borrows one 
Thing and leaves another as a Pawn for the Lender to wfe in the mean 
while, or Land mortgaged, which the Creditor makes ufe of till he be paid 
or fatisfied in Point of his Debt ; in all Matters relating to Church-Eftates, 
Tithes, Pious Ufes, Teftaments, Fidei-Commifja, Prefcriptions, Oaths 
and the Method of proceeding in Ecclefiaftical Judicature. But to fpcak 
Truth, thefe General Rules do ftill admit of feveral Limitaticns and 
Exceptions: So that there is but very little ufe of the Canon-Law in 
feveral Proteftant Countries; unlefs it be in Matters relating to Church 
Eftates, Tithes, Oaths, Matrimonial Caufes, Laft Wills and Teftaments, 
and the like ; fince all other Matters are forthe moft Part govern’d by 
the Civil and Municipal Laws of the Countries, and by Provincial and 
Ecclefiaftical Conftitutions therein enaGed and ordained; as happens here 
in England. 

Tho’ feveral 'Titles of the Canou-Law are out of ufe with us here in 
Fingland, by Reafon of the grofs Idolatry they contain in them: As 
the Title of the Authority and Ufe of the Pall, the Title of the Mafs, 
the Title of Relicis, and the Worfhip of Saints, the Title of Monks 
and Regular Canons, the Title of keeping of the Eucharift and Chrifin, 
and fuch other of the like Quality: Yet thefe are retain’d in the gene- 
val. For inftead of them, we have fubftituted in their Places other holy 
Worthips tending to the like end of Godlinefs, as thofe did pretend to, 
but void of thofe fuperftitious Means the others thought to pleafe God by : 
And inftead of the Mafs we have the Holy Communion ; and in the Place 
of worfhipping Saints, we have a Godly Remembrance, and a Glorifying 
in his Saints ; and fo of the reft which we make a ufe of in the Church. 
But there are fome out of ufe as well among the Civi/ as Criminal Ti- 
tles of the Law ; becaufe the Matter therein treated of. is notorioufly 
known to belong to the Cognizance of the Common Law at this time. 
As the Titles of Buying and Selling, of Leafing or Letting and Taking to 
Farm, of Mortgaging and Pledging, of Giving by Deed of Gift, of De- 
teGing Collufion and Cofenage, of Murder, Theft and Receiving of 
Thieves, and fuch like. 34 

For I make no doubt, but even thefe Matters béth Cre7] and Criminal, 
or moft of them among Clerks, were anciently handled and allow’d of in 
Bithop’s Courts within this Realm, in order to agerandize the Priclthood. 
And this I am indue’d to believe for three Reafons. Firf?, Becaufe I 
find not only foreign Authors of the Decretals, but even our own Au- 
thors of the Legatine Conftitutions to have enaéted and inferted thefe 
feveral Conftitutions, not only in the Body of the Canon-Law, but alfo 
in the Body of the Ecclefiaftical Laws of this Realm; and fome lcarned 
Men, divers Years after their Ages, have wrote Comments upon the 
fame, as Things expedient and profitable for the ufe of the Church, 
and the Government of the Clergy in thofe Days: Neither of which, 
I prefume, they would have done, ifin thofe Times there had not beca 
a free Pradice of them. Secondly, 1 find in the Fuftinian Code by fas- 
diy Laws, fome of his own making and of fome other Emperors befor his 
‘Time ;'That Bithops in their Epifcopal Audience had the Pradice of fome 
of thefe Matters both Cicz/ and Criminal, if we may believe thefe Laws 
to be Genuine, and not of the Clergies own Forging. And to this end 
they had their Officials or Chancellais, Men train’d up in the Cyc// and 
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Civen-J aay to dire& them in Matters of Judgment, as avell in Eoenleg- 
afiical Criminal Matters, as in Ecctetiattieal Cicg]'Caufies, the’ at pre 
fine chro the ldlene&s and Corruption oftihw Times, and thro the fall 
Kegard thet fome of cur Berops have dhewu to their own Courts, we 
hav had but few Chancellors that underfiand cither the Cici/ or Ca- 
auw-J cee, the the Canon of our Charch requires a good Proticiency in 
the Krowlege of both thefe Laws in Ecclefiattical Courts". The Tia 
Reafom that induci’s me to believe, That thefe Tithes were fometimes 
exirei’d here among us, is, that I find Glaaci/ +, who livd under 
Fienry the Second’s Reign, and was Lord Chief Jufice of Fmz/aad, 
ref-rs to the Ecclefiaftical Courts the Plea of ‘Tenements, where the 
Suit was between two Clerks, or between a Clerk or a Layman; and 
the Plea was, De liberd Eleemolynd Leodi Ecclefiaftica & wom petitur 
fidé secogritto; whether the Frenk-Fee was Lay or Eccletisttical 4. 
And he further adds, That if it be found by the Verdict of legal and fuf- 
ficient Men to be an Ecclefiaftical Fee it fhall not hereafter be drawn 
to a Lay Fee, no, tho’ it be held of the Church by Services thereunte 
due and accuftom’d. Again, by ancient Praétice of the Comwa-Turen a- 
mong us, whenever Land was demanded in Marriage by the Husband or 
Wire, or their Heir, and the Demand was againft the Giver or his Heir, 
it was then at the Demandants Choice, whether he would fue for the 
fame in the Court Chriftian or in the Seculax Court: For, fays G/an- 
cil, it belongs to the Ecclefiaftical Courts to hold Plea of Duwrics, which 
he calls Jaritagia; if the Plantiff does thus make Choice of thofe 
Courts upon the Score of that mutual Affiance which is there made 
between a Man and his Wife. For if a Marriage be had between thera, 
and there is a Dowry promis’d to the Man by the Woman's Friends, 
this Plea was not to be carry’d to the Temporal Courts, tho’ the Lands 
were of a Lay-Fee; provided, the Suit was certainly fora Dowry: But 
if the Suit was againit a Stranger, then it was otherwife*. ‘% dird(y, 
The King’s Prohibition forbidding the Clergy to deal in feveral ‘i nings 
which are of Lay-Fee, forbids them no one Thing that is of Ecclefiaitical 
Fee ; and to fhew the Prince’s meaning precifely therein, ef. ‘I hat it 
was not his Intent by that Prohibition to reftrain the Ecclefiaftical 
Judges from proceeding in Matters of this Kind, he does in exprefs 
Terms ufe thefe Words (Recognizances touching Lay-Fees) as though 
he would fignify to all Men, that he would not touch upon Matters of 
Fecleftaftical Pee, which did then wholly belong to the Txyal of Court 
Chriltian, as has been cited already out of Glaneil + Who, by the 
Place he then held, may be thought to have known the Laws of Zng- 
fend, as they then flood, and the right Interpretation thereof, as well 
us any Man then or now living. And yet becaufe there were fome 
Things of Lay-Fee, which the Clergy then had Cognifance of, and have 
fill in fome Meafure ; as Caufes and Matters of Money, Chattels and 
Legacies arifing out of Teftaments, @c: And becaufe he would have 
the Rights of the Clergy to be undifputed, he excepts them from fuch 
Things as did belong to the Common Law ; and leaves them to the Di- 
rection of the Courts Chriftian. 

‘To what has been faid, we may add the Provincial Conftitution of 
Archbifhop Bonefczce, recorded in Léndzeood t+, and made in the Days of 
ficury the Third by the Exorbitant Power of the Clergy, which va 
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fhews, 'That in thofe Days all Perfonal Suits either between Clerk and 
Clerk, or between Laymen Plaintiffs and Clerks Defendants were try’d 
by the Ecclefiaftieal, and not by the Temporal Law: Which Practice 
becaufe it agrees with G/lancil, Bratton and Britton, and with the Pro- 
hibition itfelf, which there only reftrains the calling of Laymen to make 
Recognizances of Matters belonging to Lay-Fees, it may be flrongly 
inferrr'd, That thefe Matters were Things of Ecclefiaftical Right in 
thofe Days; from which the Ecclefiaftical Courts are now fallen either 
by the Statute of Henry the Eighth, which (perhaps) has taken away 
the fame, as being hurtful to the Royal Prerogative, and repugnant to 
to the Laws, Statutes and Cuftoms of this Realm, ¢c. or elfe fup- 


prefs by the reigning Power of the Common Law, which I fhall not 


take upon me to determine, but leave it to Men of better Judgment and 
Experience than my felf. But this I find true by Experience, That 
where there are two different JurifdiGions in one and the fame King- 
dom, unlefs they be carefully bounded by the Prince, and an equal Re-. 
gard had to both, fo far as the neceflary Ufe of them in the State re- 
quires, as the Advancement of the one increafes, fo does the Practice of 
the other decreafe, efpecially if onc has got the Countenance of the State 
more than the other. For, 

In refpe& of other Matters belonging to the Ecclefiaftical Courts, fome 
are acknowleg’d to be abfolutely in ufe, and others are excepted againtt 
only in fome Meafure. Thofe are in abfolute Ufe, which never had 
any Oppofition made againft them, which are almoft thofe alone that 
belong to the Bifhop’s Degree or Order: For all Things which come 
within the Compafs of the Ecclefiaftical Law, do either belong to his 
Degree, or his Jurifdiction. To the firft belong the Ordination of Mi- 
nifters, the Confirmation of Children, the Dedication of Churches, 
and the like. The fecond Sort is of fuch Matters as do belong to 
the Bifhop’s Jurifdi@ion, which is partly Voluntary and partly Coxten- 
tious ; of this latter there have been divers Things in fundry Ages cal- 
led into Queftion, but reftored again by the wife and grave Judges 
themfelves, who have found the Exception againft them to be unjutft. 
But what belongs to either of them in private, or what Caufes do 
belong to the whole Jurifdicion, becaufeI have hereafter defcribcd 
them in particular, I will not here give the Reader a Catalogue of 
them, but fend him to the enfuing Work for the Knowledge 
thereof, whereunto I fhall next proceed, after a long Introduction 
ended. 
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An Expitanation of the Marginal Quota- 
tions from the Books of the Civil and Canon- 
Law. 


And Firft of the Civil-Law. 


a AE Inftitutes of Justinian, Book the Firft, Title the Se- 1.1.2.3 % 
Yea cond, Sétion, or Paragraph, the third and fourto. 


eee) Erie 
é — " Digelt, Book the Firft, Title the Second, Law the Third, 0.1.2 3. e 
see aud Paragraph, or Section, the Fourth. 


Sag oe 


Digeft, Book the Firft, Title the Second, Law the Third. Pr. iad «23 
principio, aud fin. 7 fine ejufdem legis. Pr. Eine 


Digeft; Book the Firff, Title the Second, avd Laws the Third and d.1.2.3% 4 
Fourth. 


Meaning, Law the Firft, Settion, or Paragraph, beginning with L-:.33- Fp 
the Word Burtum ff fignifies the Digeft, and the Words de Purtis denote 4”. 
the Litle theregf. ; 


That is to fay, Bartolus on the fr Law of the Digelts, Book the Second, 57° *>* 
Gnd Title the Fourth. 


Code, Book the Firft, Tithe the Twelfth, Law the Highth, and © *'*** 
S.ftion or Paragraph the Second. 


That is #0 fay, Baldus on the Fourth Law of the Code. Book the pus. int. 4 
Sixth, and Title the Tenth. C, 6. 10. 


The Novels, Conftitution the Eighty Ninth, and Chapter the nee, s9.09. 
Niuto. 


i ae Collation the Ninth, Title the Ninth, and Nowel Auih-9-9-2* 
went)’. 


All thefe Books of the Ciei/-Law are fometimes quoted by the in- 
itial Words of the Law it felf; and by the Words of the Title : 
As, Oud totam Hereditatem, €. De acquir. cel omit. Hered. 
That is to fay, Ibe Firft Law o the Digef, Book 29, and 
Title the Second. 
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Vi, 3.4.28, 
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Extra. 14. 3. 


Com. 3. 2 


Dif. 76, C2. 
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Marginal Quotations from the Books of the Canon- 
Law explain’d. 


RLSCOMEVH AT is to fay, Book the Firft, Title the Ninth, Chapter 
a tnd the Sixth, ae, Paragraph the Fourth, of the Dated ‘s of 
Gall T iz a; Pope Gregory the Ninth The Lettey (X) denoting the 
ame) ig Decretals of that Pope. j 

Book the Third, Title the Fourth, and Chapter the 
Twenty Third, of the Sixth Book of the Decretals, by Pipe Boniface 
the Highth. 


Book the Second, Title the Fifth, and Chapter the Second of the 
Clementines, 


That is to fay, Title the Fourteenth, and Chapter the Third of the 
Extravagants of Pope John the Twenty Second, 


That is to fay, Book the Third, and Chapter the Second of the 
Communes. 


‘Diftinktion the Seventy Sixth, and Chapter the Second of the frft Part 
of the Decrees: And if a V Confouant, or this Note be added, vit 
§. iz “e® the Verfe ov Paragraph of that Chapter, as Dift. 16. c. 2 
Vv. 3 ow Y. 3. 


That is to fay, Caufe the Siateenth, Queftion the Seventh, and Chap- 
ter the Third, of the Second Part of the Decrees. 


Diftinktion the Firff, and Chapter the Second of the third Part of the 
Decrees. 


All thefe Books of the Canon-Eaw are likewife fometimes quoted by 
the initial Words of the Law, or Chapter itfelf; and by the Words 
of the Title: Asthus, Ex /pecialis, extra de Fudeis. That is 
to fay. Cap. 17. Tit. 6. of the Fifth Book of Gregories Decretals. 
For the Word Extra imports thefe Decretals as well as the 
Extravagants. 
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Several TITLES 


Contain’d inthe following 


WORK 


poancossierei? Abbots, Priovs, Abbies, Priories, 6c: Page 5 


BEM! OF Abjuration, 14 
es Of Abfence aud Pretence, 15 


4 Of Abfolution Judicial, Extrajudicial, &é. 17 

ae Of Acceflory gad Prinvipal, 24 

o Of Accufation, and the Conrfe of Proceeding in it, 22 

Of A&s Fudicial and Extrajudicial, 7 a7 
Of Adminftration, aad the Poffoffion of tnreltate Goods, — go 
OF Admiffion to Ecclefiaflical Benefeces: Ani of the Ciujes f Refufal, 39 
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Of Abbots, Priors, Ablies, Priories, &c. 


*T being the peculiar Happinefs of the Pririf> Nation 
‘ in general, tobe (in a great meafure) govern’d by 
amy, Laws of its own Growth and Production, and like- 

¥, wile to be freed from the Tyranny of Romgh Superfti- 
® tionand Papal Power, it may (perhaps) at firft fight, 
an oe Gaze fcem altogether unneceflary to introduce or mention 
Se ne this Title of bbors, Priors, &c. becaufe all Abbies, 
a el ere es : Priories, and other Religious Houfes of Monks and 
Eryars, are now abolifh’d and diffoly’d in Great-Britaiz, and their 
Lands and Poffeffions given to the Crown ; and the very Order of Abbots 
themfelves is entirely cxtinguifh’d among us. But fince the Ecclefiaftical 
Law and State of Exzgland, as it now fubfifts, may be much better 
known by informing a Reader how it ftood before the Reformation of 
Religion here among us; I bave thought it no-wife imiproper to the prefent 
Undertaking, to give a fhort Hiftory of the Rife and Origine of this lazy 
and devouring Herd of People, commonly called /bbors, Privvs, Alomks, 
and the like; and alfo to give fome Account of the Foundation and the 
Endowment of their Abbies and other Religious Houfes, and the Means 
whereby they afterwards acquired great Riches and Power, lording it 
over Mens Perfons, Eftates, and Confciences: and laitly, I thought it 
notamils, by way of Incident, to treat of fome other Matters relating to 
this Subjeé& till the time of their Diffolution. For I {hall only, in the fol. 
lowing Sheets, mention fo much of the Papal Czoz-Iaw, as may ferve 
to illuftrate and explain the Cemon-Law, as receiv’d and praGis’d here 
in Englaed ; faving fome few Digreffions, which I fhall make inorder 
to expofe the Pride and Subtiley of the Popijl Clergy, according to my 
Defizn already declared in the Loxrodiaidgcn to thi; Work: and, there- 


fore, 
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fore, I begin the fame, firf?, withthe Title of 4dd0ts, Priors, and other 
Perfons, in the feveral Orders of the Romi/h Communion. 

Now an Abbot is fo called from the Word 4bba, which in Englifh fig- 
nifies a Father; and, in its Original, is, according to fome a Hebrew, 
and according to others, a Syriack, and nota Hebreey Word: for an Ab- 
bot is, or (at leaft) ought to be the Father of his Monks, and in propri~ 
ety of Speech, has the fame Relation to the Houfe or Family over which 
he prefides and governs, as anatural Father has over his Children. For, 
according to A/bericus, Alciatus, and others, and in the Senfe of all 
Nations and Languages, this Word imports the fame as a Father, in 
re{peét of Age, Honour, and Care; and ftrictly {peaking, is not a Term 
of Order: and for this Reafon (fay they) Abbots are ftiled Fathers in 
the vernacular Tongue of all Nations. And, asthe Latiz Word Abbas, 
is the fame asthe Hebrew or Syriack Word Abba, Father; fo, according 
to Felinus, an Abbacy is the Dignity itfelf, fince an Abbot is a Term or 
Word of Digniry, and not of Office: and, therefore, even a fecular 
Perfon, who has the Care of Souls, is fometimes, in the Cazon-Law, 
alfo ftiled an Abbot, And though, among the Greeks, that Perfon only is 
called Papas or Pater, who is a Father in point of Reverence ; yet an 
Abbot may in Law, even be called a Monk, and, in an indifferent Mat- 
ter, he comes under that Appellation: for though he be made an 4bbot, 
3c. he does not ceafe to be a Mok, as*tis faid of the Re&or of Scholars 
in an Univerfity, who does not ceafe to be a Scholar becaufe he is a 
Rettor. Not only Bifhops, and Archbifhops, come under the Name of 
Prelates, but even Abbots themfelves: and hence it is, that Abbots are 
ftiled digwafy'd Clerks, as having fome Dignityin the Church; and as 
fuch (it feems) they ought to be preferr’d unto all other private Clerks. 
And though an Abbot does not take place of the Canons of a Cathedral 
Church within the faid Church, yet out of the faid Church, he fhall 
have a Precedency, ’Tis faid in the Books of the Camou-Law, thata 
Conventual Prior is in the Place of an Abbot: but then (I think) this 
ought only to be thus underftood, when a Church has not an 4bot, but 
> wont to be governed by a Prior: Which leads me next to {peak of 

viors. 

Priors are faid to be fuch Perfons, as do in fome Churches prefide over 
others of the fame Churches; and the Churches which are given to them 
in Titulum, or by way of Title, ave called Priories. Some of thefe 

*Clem. 1.22. Priors are Clanfiral, others are Conventual*, and a third Sort are Secular. 
Clauftral Priors ave fach, as prefide over Monafteries next to the Abbot 
or fome other chief Governour in fuch Religious Houfes; and are like to 
a Sub-Dean in a Cathedral Church, or a Sub-Warden in one of our 
Colleges; performing the Office, and executing the Power of Vicars to 

7%.3. 35.6.the faid Abbot within the Clauftres of the faid Monaftery +. Thofe are 
call’d Coxventual Priors, that have the chief ruling Power over a Mo- 
naftery, and wherein no Abbot or other Perfon is of greater Dignity 

yClem.3, than they themfelves are ||: And Priories of this kind cannot be obtain’d 
1a or purchafed by other Perfons than thofe that are exprefly of that Order 
which they profefs ; and according to Law, they are eletted and chofen 
by their own Chapters, and do receive Infticutionfrom them. And thefe 
Priors ave fo perpetual, that fuch Men as are fet over thefe Priories, can- 
not’be:remov’d from thence, unlefs they wafte the Eftate, and dilapidate 

“X. 35% the Goods of the Monaftery, or lead lewd and incontinent Lives *, as 

+G@lof in moft of them do; or are, laftly, tranflated to fome other Monaftery. 
cap. 2» A Conventual Priory, is a Dignity in the Church, but a Claufiral Priory 

Clem, 1-2. is not +. Thofe are term’d fecular Priors, that have Priories, or (at 
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Jeaft) the Benefice of a Priory, which is ufually govern’d aad admini- 
ftred by fecular Clerks or Clergy-men : and tho’ fomerimes the Priory be 
Reenlar, yetthe Cure thereof ought to be perform’d and manag’d by 
fecular Clerks”; becaufe it is contrary to the Intention of the Law, for* Clem, ;. 
the Cure of Souls to be granted to Regaéars t+. Theretore, the Per- 6: 33: te 
fon that is chofen and fet over the fame for the fake of good Government, | x. 3, 3). 1. 
fhall either be ftiled a Retfor or a Perpetual Vicar ; the Priory remain- 
ing with fome other Perfon, or elfe in the Handsof the Monaftery or fome 
Chapter ||: and thus he, who allowsor gives him a Portion, flrall be the! X 3> Se 5 
Prior. ’ 

Inthe Romwife Church, all Perfons are faidto be Regulars, that do pro- 
fefs and follow a cercain Rule of Life in Dati fliled Regula, and do 
likewiie obferve the three fubftantial and approv’d Vows of Religion, 
eiz. Poverty, Chaftity and Obedience *; three glorious Points of Reli-*% 3.35.6 
gion to advance the Power and Riches of che Clergy : for according to 
Goffredus, Regulars are fach Perfons as do oblige themfelves to live 
Regularly, wiz. under fome certain Rule of Lite, as Monks, Fryars, 
Canons, Regulars properly fo called, and the like; and all Religious Re- 
gulers do agree in Effentials, tho’ they differ according to a greater or 
a leffer Degree of Perfe&tion in refpect of their feveralOrders. For fome 
Regulars may, according to their refpeftive Rights, become Reftors, 
and prefide over Parochial Churches, fince the fame Laws are not ob- 
ferv’d in every Refpe& of a Religious Order. For Adouks do in fome 
refpect agree with Regulars, as in the {fubftantial Vows of Religion ; 
and hence, under the Appellation of Monks, we may, in this refpeét, 
fometimes include all Regulars: but in other refpe€is, Mouks and Re- 
galars differ ; for that Regudars, in refpe& of all other Matters (Vaws 
excepted) are not ty’d up to fo clofe and fri& a Rule of Life as Adozks 
arej. A Regular is (it feems) in the Place of a Gezus; but a Momhy+ X. 3.35.5 
is as a Species to that Genus: And hence "tis, that though all Mowks are 
Regulars; yet, on the contrary, all Regu/ars are not Maxks. Tho? 
fecular Clerks da promife fome certain Things; yet they cannot be pro- 
perly called Alomks or Regulars, becaufe they are not faid to follow or 
profefs any certain Rule of Life, but rather a certain Method of living, 
tho’ this Method be approv’d of by the Apoftclick See. But to return 
to the Subje& of dbbors and Priors, and their feveral Foundations and 
Endowments ; which were certainly made in the Beginning for Religious 
Purpofes, and were Places where Holy Men retired from the bufy Affairs of 
the World, and there fpent their Time in Solitude and Devotion: tho? 
they have been long fince made the common Receptacles of Lewdnelfs, A- 
theifm, and all manner of WickednefS;, Nurferies for raifing FaGions in 
the State, and Councils for advancing thePower of the Prieithood in the 
Church. And, at firft, fuch was the wonderful Efteem, that both the 
Prince and People had of the Piety of thofe Men, that it procur’d 
them very large Privileges and Exemptions from the one, and im- 
moderate Charity and Riches from the other. For tho’ by the an- 
ticnt * common-Law of Hagiaad, a Man could not alienate Lands,* Glen, ‘ 
which came tohim by Defcent, without the Concurrence of his Heir; 1 — 
yet he was allow’d to give part of them to God; that is to fay, in the | 
Phrafe of the Clergy, to fuch Perfons as were feparated and devoted to 
his Service, as Abbots, and their whole Convents were in thofe dark 
times held to be : And befides, it was a fertled and cultomary thing in 
thole Days, for every Man in the Parifh, or within fuch 2 Ditrid, to 
give to the Church a certain Meafure of Wheat every Yearon St. Afartin’s 
D2y 5 and iiip in our ancient Books is called Courch-Sewd, trom whence 
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came the Rife of our Seed-Cakes. But as thefe Abbies increafed in 
Riches, fo the State became Poor thereby ; for the Lands which thefe 
Regulars poflefled, were in, Mortua manu, not to be alienated, and confe- 
quently, could never come into Lay-Hands again. They could never 
revert or ef{cheat to the Lord who gave them. And fuch was the Blind- 
nefs of that Age, that they were exempted from Knights-Service, and 
from all other Temporal Services ufed for the Defence of the Kingdom. 
And, 

¢Mag.Char- It was for this Reafon, that ; Laws were afterwards made to prohibit 

ta cap: 36 Gifts to thefe Religious Houfes,and my Lord Ch, Juft. Coke tells us, that 
feveral Lords at the Creation of the Seigniory had a Claufe inferted in 
the very Grant itfelf, that the Donor might give or fell his Lands to 
whom he pleafed, Exceptis viris Religiofis @ Fudzis : fothat thefe Re- 
Higious Men were put under the fame Incapacity with the Fews, who were 
then Enemies to the Chriffiaz Religion ; and well they might, for they 
were degenerated from that Strittnefs and Severity of Life, for which 
their Predeceflors were fo much admired. And as if the Confequence of 
large Riches and ample Endowments was nor fufficient to fupport them 
in a luxurious Courfe of Life they were always contriving, by the help of 
the moft cunning and learned Men in the Law, to get more; and to evade 
thofe Laws which ftood intheir way, asI fhall obferve under the Title 
of Mortmaiz. But I only mention thefe Things, to fhew that thofe 
Orders of Men did not {pend their Time alrogether in Devotion, and 
in the Service of God ; but inconfulting with the moft skilful Lawyers 
how to evade thofe Laws, which were madeagainft their Temporal In- 
tereft and Grandeur ; and by this means, they got the greateft part of 
the Lands of Hxglamd into their Pofleffion, 

And now their Houfes, which were built iz Laudem G Honorem Dei, 
were converted into Nurferies of licentious People, who, by Cheats, Im- 
poftures, and other miraculous Whimfies, had drawn all forts of un- 
thinking People thither in Pilgrimages and the like ; from whom they 
got all their Wealth ia this World, to fecurea fafeand quiet Paflage for 
themifelves into the next. And thus this devouring Locuft continued for 
many Ages here in Hgland, till the Reign of King Hewry VII. who (it’s 
probable) only intended at firft to reform thefe Abufes, and not totally” 
to diffolve the Houfes themfelves : but they rather chofe to rebel, chan 
reform, as many of the Clergy have done lince upon very wicked Prin- 
ciples ; for about two Years before this King appointed any Vifitation 
of thefe Regulars, there were two Rebellions ; one in Lincolafhire, head- 
ed by a Churchman, but difguifed in the Habit of a Cobler, and di- 
rected by a Monk ; the other in York/hire, where one 4sk was their 
Captain, and this was called, The Pilgrimage of Grace : for fome Priefts 
marched before the Rebels with Crofles intheir Hands, and Crucifixes in 
their Banners. Butthefe Rebellions being fupprefs'd, that King did, a- 
bout the 28th Year of his Reign, appoint Vifitors to infpedt all the Abbies, 
and to examine every thing which related either to their Converfation, 
or Superfticions, and to report the fame to the Lord Vice-gerent 
Cromwell. ; 

But if the King did always defign a Diffolution of thefe Bodies of 
Men, it was now to be effected with lefS Difficulty ; for fome of the 
Abbots had been guilty of comforting and affifting the Rebels, and o- 
thers were convicted of great Diforders by the Vifitors. And thus moft 
of them perceiving their time of Diffolution drawing near, they 
committed great wafte on their Eftates ; fo that by thefe Motives they 
were induced to refign and furrender their Houfes to the King, that they 

might 
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might have a becter Title to Penfions during their Lives. And it was by 
thete Refignations, that the Houfes and Lands of the Abbots became 
vetted in that King, which were afterwards granted by him to the People ; 
from whence they had been by Fraud and Superftition acquired to the 
Church ; and under thefe Grants they are enjoy’d to this Day. Indeed 
fome Writers in the late Reign of King ames the Second, and fome bold 
Prarers in the four or five laft Years of Queen daue’s Reign, gave the 
prefent Poffeffors a very large Affurance of their Titles; infomuch, as 
that they would not be in any danger of lofing their Lands, if Popery 
fhould have been eftablifh’d here ; becaufe the Pope himfelf had in King 
Fames’s Reign granted a Difpenfation inthis Cafe with a Non-Obflante 
to the Cupon-Law. However, this was not much regarded in King 
Fames’s Reign, tho’ High-Church came into it in the Queen’s Time, for 
the fake of more Power and Riches; and fo they have done fince his 
Majefty’s Acceffion to the Crown: for all honch Proteftazts know, 
thar the Plenitude of the Pope’s Favour is fo extenfive, that it may bea 
Queftion, Gwherethat prevails) whether it can be bound by any Acts of 
his Predeceffors. °Tistrue, we werethen told, that what was done by 
any former Pope, could not well be revoked at that Time, which is as 
muchas to affirm, that ic might be done when Opportunity ferved. But 
the prefent Poffeffors have a better Title tothofe Lands than the Pope’s 
Difpenfatign can give them; for, as I have already mentioned, moft of 
them were furrendred to the King by the Abbots and Convents them- 

felves; and thefe Surrenders were all confirm’d by A& of Parliament. 
The Penfions of thofe Abbots that furrender’d, were proportioned to 
their Crimes or Innocence ; but the Monks had an Allowance not exceed- 
ing eight Pounds fer Aun. during their Lives, or till fuch time as they 
fhould be provided with Livings, which they were certain to have upon 
every Vacancy; becaufe thofe, who purchaied the Abbey-Lands of the 
King, were to pay thefe Penfions to the Monks out of the Rents of the fup- 
preffed Monatfteries ; and to eafe themf{elves of the Charge, the Purchafers 
were very induftrious to provide Livings forthem, But this wasa wrong 
Step to the Reformation ; becaufe the greateft part of the Clergy were 
(by this Means) fuch as had been formerly ignorant Monks and Fryars : 
which Sett of Men were not work’d out till the Reign of QueenE/zabeth; 
and then thofe of better Education were placed in the Churches. Indeed, 
it has been often infinuated as a Reproach to that Reign, in which thefe 
Monafteries were furrender’d; That it was a robbing of God, and that it 
was a covetous Defire of their Riches, which made the King fo intent 
upon the Reformation. But hereunto I anfwer, That tho it muft be 
admajtred, that Churchmen ought to have fuch a Subfiftence as may fe- 
cure them from fecular Cares, and from that Contempt which is always 
incident to Poverty ; and likewife have fufficient for Charitable Ufes, and 
to fupport Hofpitaliry, (for by thefe means they engage the Affections of 
the People): yet this was not the Cafe of the fecular Clergy in thofe 
Times of Popery; for, by Appropriations and other Church Robberies, 
the {abouring Clergy fuffered much, and Re/igious Houfes rioted on thar 
Wealth, which fhould have maintain’d the fecular Priefthood. And, 
therefore, when it evidently appeared, that thofe Religious Drones 
grafped after great Riches, upon no other View, but only to fupport 
their Pride, Luxury, and Power over Mens Confciences ; when by pious 
Cheats they had fraudulently obtain’d from an ignorantand unthinking 
Laity the greareft Part of their Pofleffions and Eitates; and when thole 
Riches were feldom or never applied to any religious Purpoies ; then it 
became the Intereit of the Nation in gene, and of the Government itfeli, 
to 
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to re-affume thofe-Lands, which had fo long continued ufelefs to the Sup- 
port of the one, and the Defence of the other. 

The Hiftories of thofe Times, as well as the Books of the Caxoz- 
Law itfelf, inform us, That the Abbots became Rich, in the Senfe and 
Underftanding of Perfons truly Religious, by falfe Opinions and Notions 
of Purgatory impos’d onthe People, by Mafles, Reliques of Saints, and 
other Superftirious Solemnities ; and what is worft of all, by the Spoil of 
the Church itfelf, as before hinted : for both the great and fmall Tythes, 
which belong’d to the fecular Clergy, (that is, to Puarfows) were in 
many Places taken from them, and by the Pope’s Authority given to, and. 
vefted in the Monafteries, under the Name of a ene and the Ab- 
hots allowed thofe who ferved the Cure but fmall Stipends, and where 
they were moft liberal, it was only to permit the poor Vicar tohave the 
fmall Tythes. But tis nacural to Mankind to be always in Hxtremes ; 
for when thefe Abbies were diffolv’d, and’all the old Monks dead, or pro- 
vided with Livings, fo thar their Penfions ceafed : thofe who purchafed 
their Lands of the Crown, had them charged with no other Incumbrance 
but with that poor Stipend which the Abbot had given to thofe wha 
officiated at the Altar, and which, (as Bifhop Burzet obferves in his 
Preface to the fecond Volume of his Hiftory of the Reformation) is not 
a competent Maintenance for a Clergyman now. For it would fcarce fup- 
porta fingle Man then, without the additional Helps of Fees for Obits, 
Lixequies, Maffes for poor Mens Souls, (for the Abbots themfelves had the 
Profits from thofe that died Rich) and fuch other Perquifites : all which 
are now gone by the Reformation of Religion, and nothing left in the 
room of them, So that the Clergy in many Places have a very narrow 
Subliftence, which certainly makes them fubje€t to Want, and (by Con- 
fequence) to Contempt ; and this, he tells us, was the only Mifchief which 
happened to the Church atthe Reformation, that there was not a better 
Provifion then made for the inferior Clergy. °Tis true, this was not 
only a great, but a very unequal Change, for Men who lived in the 
greateft Eafe and Plenty, to fubfift upon a Penfion of eight Pounds per 
Ann. for none of the Monks had more, and all of them could not be 
provided with Livings: for Men, who to diftinguith themfelves from the 
reft of the Ecclefiafticks, were called Regulars, becaufe they did or 
fhould (at leaf) live under certain Rules of Government in their 
Houfes ; I fay, for thefe Men to be blended amongft the Prophane Laity, 
and to {pend the Remainder of their Days in a poor and neglected man- 
ner ; for thefe Men who had the Honour to fee the Heads of their Houfes 
Mizred, and exempt from the Bifhops Jurifdiftion by particular Grants 
from Kings, as Abingdou was by King Kenulpb, Battle by William the 
Firft, €c. and not only fo, but to exercife Epifcopal Authoricy within their 
own Limits, and who were Lords of Parliament themfelves ; and like- 
wife to fee the er fame Perfons ftript of all thofe Privileges and 
Preferments, and to live many Years afterwards lefs regarded than the 
Porters of their Abbies before the Diffolution, was thought a very une- 
qual Change of Fortune. 

Tho there was no fixed Number of thofe Abbots that were Lords of 
Parliament, yet there were always fome: for in the 43d Year of King 
Henry the Third’s Reign, we find there were 102 Abbots and Priors fum- 
mon’d to Parliament ; in the Reigns of King Edward the Firft, and 
King Edward the Second, there were jo, and fometimes 80 and more ; 
to the end that the Number of Rega/ars might come nearer to the 
Number of Seculars. Not that they efteem’d it any great Honour to 
be fummoned by a Layman, tho’ a King, for their Obedience was ed 
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due to the Pope: and, therefore, we have Inftances, when they refus’d to 
atrend the Parliament upon the King’s Summons. But it has been a 
Queltion, when they did fir there, whether ic was as a Part of the Kccle- 
fiaftical State, or as they held their Lands of the King per Rureniam. In 
Anfwer to which, ’tis faid, That under all the Nagijh Saxon Kings, they 
held their Lands in Frzvk- Almoigne ; and then they fat there in their {pi- 
rieual Capacity. But //iV/iam the Firft, to keep them a little clofer to his 
Service, alter’d that Tenure ; and appointed, that they fhould hold of him 
per Baroniam: Ant my Lord Coke tells us *, That of thofe bbics,* 2 Int. ;. 
wiiich were of the King’s Foundation, and which were held of him per 
Burowicam, the Abbots, by virtue of that Tenure, had a Right to be 
fummon’d to Parliament, and were Lords of Parliament. And this is 
confirm’d by the Charter of Exemption } of the Abbot of St. dagu/fiz+ Prynn on 
in Briffol: for the Writ fets forth, That the Abbot complain’d, that he+ it 55°- 
was fummon’d to Parliament, cet ipfe nom tenet per Baroniam fen ali- 
quo alio modo iv Capite ; not that his Houfe was of any Royal Founda- 
tion, _ quod deseniendo ad Parliamentum de Fure fummoncré debeat. 
So where the Abbot of Ferrplacein Hampfhire complain’d of the like Sum- 
mons, when he held all his Lands in pard Cy perpetad Elecmoljna, ¢ non 
pev Baroniam aut alias in Capite, per quod ad Parliamentum fummo- 
nevi non debeat ; that is to fay, in pure and perpetual Frank-Plinorene (a), 
and not per Baroniam ov any other Tenure iz Cipite: and, theretore, 
he ought not to be fummon’d to Parliament. And Mr. Selden is 
of Opinion, That where fc appear’d, that the Abbot deid gorhing from 
the King, it was a fufficient Reafon why he fheuld aor be thus fummon’d, 
Tis true, feveral Abbots, who did sot hold per Baroniam, were fum- 
mon’d to Parliament upon extraordinary Occafions, in feveral Reigns 
after the Conqueror ; but this was not de Fure, it was only for their Ad- 
vice and Affiftance upon preffing Occafions and Circumftances: But thofe 
who held per Baroniam, were Lords of Parliament; and had a Right 
to be fummon’d, and to fit with the reft of the Peers. Of thefe, fome 
think, there were rwenty fix; my Lord Cofe tells us, they were twenty 
feven in Number ; and Bifhop Burver mentions twenty eight of them at 
the Time of the Diffolution; and they were called AZizred Abbots. 
See hereafter the Appemdix to this Work, Nua. t. 

But before I conclude this Title, ic may not be improper to fhew what 
Difference the Law made, in fome particular Matters, relating to Abbots 
and other religious and fecular Perfons, before the Diifolution of Religious 
Houfes, and how the Papal Cavon-Law ftands at this Day with refpect 
rothem. The Property of the Goods and Eftate of the Abby was in 
the Abbot during Life, but after his Death, it was then in the Honfe: 
and this was the Reafon, that, at Common Law, if fuch Goods were taken 
away in the Abbot’s Life-time, his Succeffor * could not have an AGtion of* 9 H. 6 =5- 
Trefpafs; for by the Taking, the Property was divefted. Bur this was 


(2) Frank-Almoigne, is the fame cobich ewe ia Latin call Libera Eleemofyna er Troe Alpes in Englith - 

whence that Tenuveis conmeily ke=on anvomg wir Englifh Lawyers ly she Name of « Texere in Aumone o 
brank-Almoigne ; whi.b, acconding to Britton, isa Tene by divine Sereiost, Fur it is 2 cavtain Tennee wt Dritt. 
Tile f Lands at the Gaseen-Law : as when Lands ae Tonsments ave freely givne im the aay of Aleut mp tel. 164. 
jime Chareh cr Religicuas Hanfe on this Condition cr Confideration, viz. Qhat Dewiner Somui oe fieall te afford, ast 

Prayers pro bono Anime Donantis, or the like. that accorcine ty the dd Popifh Lous bere ix Bogland, 

ties Frank-Almoigne «cas xa cthar than a Teoswe a Titleaf Lands or Tomemeats hefce'd wetint, & praing 

them te fuah as dewted them/feless to the Service of Ged, for pure and Ales: arin ti becltary 

Donors could sat draeind any tesvefirial Service fou the Feoflees, [i a5 tie fad. Tareas a Tiovamerats 

vatwace’d in their Hands |, With tis ageess the Grand Cuftomary of Normandy, cap. 23. Mater Rriet. 
bration <rites at large. But Britton makes anctler Kavd oi this Lard qoucbiy gym im lim, bet mer oe wipe bos n. he 
ner ies; becaufe the Tenants in this are oblig’d to certain Serviced to the Kealler*, Sev Bioh * Britt, eu 
tierb, Nat. Brev.and the new Book of Entries, verb. Muse! flor, - 
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remedy’d by the Statute of Marlebridge: by which it was provided, 
That the Succeflor might declare, Oyare Boua & Catalla Domiis ts 
Ecclofie Tempore R. Predecefforis fui cepit, &c. which the Succeffor of 
the Bifhop, Dean, or Secu/ar Ecclefiaftick cannot ; becaufe there is an Al- 
teration made in the Church by the Death of thofe Perfons, bur there 
was none made by the Death of an Abbot, forthe Houle continw’d ftill 
the fame: and, therefore, the Abbot might have an d/yee for a Diffeif- 
fin, or an Action of Wafte, for any Waite done in the Life-time of his 
Predeceflor; which a fucceeding Bifhop or Dean cannot now have, for 
the Reafon above-mention’d. But the Abbot was only capable of taking 
a Feoffment: for it could not be made to him and his Convent ; fince 
they were reckon’d dead Perfons in Law. 

The Abbot, or the chief Head of bbies, being, together with 
the Monks of the Houfe, a Convent, made a Corporation; and was not, 
by the Common-Law, further charg’d with his Predeceffor’s As, than 
for fuch Things as were for the Ufe of the Houfe, or fuch A&ts as were 

*'Terms of done under the Common Seal thereof*. And though a Creditor had a 
raw-v™ Specialty againft a Monk; yet not the Abbor, but the Monks Executors 
were chargeable for his Debt contracted before his Entry into fuch Religé- 
ous Order ; unlefs it were for fome fuch Thing as came to the Ufe of the 
ttbid. ut Poufe}. Of thefe Abbots fome were E/eflive, and others Prefeutative 
‘apr and under this Title were comprehended other fpiritual Corporations, as 
a Prior and his Convent, Fryars, Canons, and fuch like. And as there 
were Lord-Abbots as aforefaid; fo likewife there were Lord-Priors, who 
iCoke de had exempt Jurifdi@tiions, and were Lords of Parliament}. °Tis to be 
ree.” fappos’d, that the Abbot of St. 4u/fin’s in Canterbury, was the mot 
* A.D, ox antient of any in this Kingdom, as being founded by King Ezhelbert*. 
And next to him, in point of Antiquity, was the Abbot of Weftminfter, 
+ A.D. 604 founded by Sebert King of the Saxonwst. Authors differ touching their 
Number in this Realm, as I have, already hinted; but a very modern 
Writer, Mr. Blouzt, in his Nomo-Lexicom, gives us a Catalogue of no 
lefs than thirty three Abbots and Priors: whereof fome were Priors-Ali- 
ens born in Frazce, and were Governors of Religious Houfes erefted for 
Foreigners here in Huglamd, with a View of keeping our Kings in 
fubjection to foreign Princes. But thefe being fupprefs’d by King Henry 
the Fifth, after his Conquefts in Frauce, their Revenues were after. 
wards given by King Hezry the Sixth, to other Monafteries and Houfes 
of Learning; efpecially for the EreQiing and Endowing of King’s Col- 
lege in Cambridge, and Eaton College near jVindfor, according to Stoz’s 
Pag. 582. Annals ||, and other Authors. 

In latter Ages, thro’ the Favour of Princes, and rather thro’ their 
Fear of thePower of the Clergy, than any Refpe€ to the Church it- 
felf,; Abbots have been reputed as Peers and Secular Lords, to whom 
they granted the Revenues of Abbacies in proportion to fuch Dignity, 
for the Support thereof: and thus many of the Peers of France were 
antiently and frequently A4bdors, as appears by Paradinze, who wrote the 

*Lib% Annals of Burgauzdy near 700 Years ago; and then affirm’d*, That he 


he a > had feen very antient Records, wherein the Peers of France ufed thefe 
Titles and Diftin@tions, 2iz. Duke and Abbot, Earl and Abbot, ¢c. 
The venerable Bede {peaks of an Ifland in Ireland, which ever had an 
Abbot vefted with fuch Power and Authority, that every Province, yea, 
+ Lib. 5. de and the Bifhops themfelves, were under his Government, and fubjeét to 


Geftis, cap.3. his Jurifdidlion}. Aitred Abbots among us, were thofe that were ex- 
Serine yy oc opt from the Diocefan’sJurifdi€tion, as having within their own Precin&s 
Rone tas, “Hpifcopal Authority in themfelves ; and being Lords in Parliament, were 
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called /bdors Sovereign *: bur thofe, that were not mitred, were fubjett*s pre 2. 
to the Diocefan in all fpiricual Government +. The Emperor Fuftingans so. 2.17, 
has, in the firft Book of his Code, and in the Nowels, exprefly ordain’d 18, 28,29, 
and preferib’d the Manner and Form of the EleGion, and Confirmation 3%.3* 
of an Abbot, and what Perfons they ought to be, and how they ought 
tobe qualify’d that would be accounted worthy of that Ecclefiaftical Dig- 
nity ||, tho’ thefe Qualifications are little regarded. What Confecration Ic 135 4» 
istoa Bifhop, that Benedi€tion is to an Abbot ; but in a different way ae — 
For a Bifhop is not properly fuch till Confecration; but an Abbot be 123.cap. 34, 
ing eleted and confirm’d, is properly fuch before Benediftion*. Before ¢X- "> ## 1 
the Reign of King Yobz here in England, the King, and other Found-;.2.° 
ers and Patrons of Abbies and Priories with us, were wont to prefent 
Abbots and Priors thereunto: but by King Fohx there was a free 
EleCtion granted unto them |} An Ablot might be prefented to a Church; | 1: Hg 
for he was capable of an Appropriation, whereby he was perpetual Parfon % > 
Imparfonee ; and had the Cure of Souls committed to him *: But Monks, * 341, 6. 15, 
tho’ they might, by the antient Canons of the Church, be ordain’d 
Priefts for the Government and Cure of Parifh-Churches, upon which 
they might cxercife the Office of Preaching in the Church, and become 
Minifters herein +; yet now they cannot be admitted to be Reffors of +x, 3.35. 5 
fuch Churches not belonging to them p/eno Fure, but a Chaplain ought to 
be appointed by the Bifhop, on the Advice and Confent of the Monks, 
for the Government of fuch Churches, where Monks do dwell and in- 
habit. So chat the Ordination and Appointment of fuch Chaplain, thall 
folely depend upon the Bifhop’s good Wiil and Pleafure, as his Depofi- 
tion and Removal from thence fhall likewife ll. WX 3.37 x 

The whole Power of the Monaftery is lodged in the Hands and Poffef- 
fion of the Abbot, who may demand and recover his Monk, that is com- 
morant and refiding in another Monaftery : for a Monk ought not to 
have a Place in divers Monafteries*; nor ought a Monk to defert and for-*x. 3. 36,9; 
fake his Houfe wichout the leave of his Abbot, and goto another Monafte- 
ry}. An Abbot has a coercive Power over his Monks, and fo has a Prior;%. 3.51.7. 
too for their Difobedience |], and are not obliged to require the Advice}x, 1.33. 20 
and Confent of their Chapter herein; and if they are incorrigible, they 
ought to be expell’dthe Fraternity. But an Abbot cannot, without the 
Knowlege and Advice of his Convent, fubje€t an exempt Monaftery to 
any Perion, from whofe Jurifdi€tion fuch Monaftery was exempted : 
nor can he, withthe Confent of his Chapter or Convent, unite a Church 
which is fubjet to himfelf pleno Fure, becaufe Union being a Species of 
Alienation, the Bifhop’s Authority, and all other due Solemnities, are 
neceffary hereunto ; fince, according to Celderizus, fach an Union gives 
a Title ad Praefcribendum, wntoa Prefcription, Nor can an Abbot fubjeé& 
his Monaftery to the Ordinary, it being not fubje&t, without the leave of 
the Ordinary ; becaufe this is a Species of Alienation. And as in alienating 
the Goods and Eitate of the Church, according to the Cazon-Law, the 
Bifhop’s Confent is neceflary ; fo likewife is the Abbot’s Confent required 
in alienating the Eftate and Goods of a Church, which is fubje@ to 
his Jurifdi&tion. 

An Abbot ought not to intermeddle in the Execution of fuch things as 
are matters of Epifcopal Dignity, as the Cognizance of Matrimonial 
Caufes ; the Enjoining of publick Penance; the Granting of Letters of 
Indulgence and the like; unlefs he has a fpecial Right and Privilege 
granted him to meddle herein*: nor ought an Abbot, that is in immedi- 
ate Subjection tothe Pope, to furrender or refign his didacy without his 
leave } : nor can he be admitted ine another Abbacy, nor enter into seria Is Qe 35 
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%X. 1.4 7. Other Religious Order without the Pope’s Licence or Difpenfation *; nor 
418 Q.2.8, can an Abbot do this, that is fubject to a Bifhop}. Ciffertiaw Abbots 
ought to yield all due Reverence and Obedience to their Bifhop according 
to the Form in the Cavou-Law, that is to fay, according to the Rule of 
U% 5. 3 43-the Benediftine Order ||: but an Abbot is not oblig’d to fuch Obedience 
to his Bifhop, contrary to the Liberty and Privilege granted to his Re/i- 
* x, 5.31.5.290us Order®, An Abbot is not put in by the Bifhop of the Diocefs, tho’ 
generally fpeaking, he is under the Jurifdiction and Power of the Bifhop 
in point of Correttion for Excefles committed ; but he is ele€ted by a 
Congregation of Monks belonging to the 4sby, over which he prefides, 
And a Hermit may be chofen to be an Abbot, provided he be qualify’d in 
refpect of Morals, and other Acts relating to a Monaftick Diicipline, as 
every Abbot ought to be; that is to fay, he ought to be cautious in his 
Government, chafte, humble, difcreet, fober in his Converfation, and 
+38.Q.23 merciful in his Dealings; which feldom happens in thefe lordly Ment. 
8, 9,10,& And thus I havedone with 4bbots and Priors for the prefent, till I come 
= to {peak of Monks under the Title of Monafferies hereafter, in the Sequel 
of this Work. 
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Of Abjuration. 


Bjuration, is where a Man had committed Felony, and, for the 
Safety of his Life, did fly to fome Church or Church-yard ; and 
there, before the Coroner, within forty Days, did confefs the Fa&t ; and 
take an Oath to be banifh’d perpetually from his Native Country, but 
not to a Country of Infidels. It was founded upon the Privilege of 
Sanctuary ; for whoever was not capable of this Sanctuary, could not 
have the Benefit of Abjuration: and, therefore, he that committed Sa- 
crilege,; could not Abjure ; becaufe he could not take the Privilege of 
| Edw. 2, Sanétuary ||. For the Church-men in thofe Days had {0 little regard to 
cor.4ze. the Properties of Men, that if Goods were ftolen, €9 Reus ad Ecclefiam 
comfugiffet, vitam habeat. But tho’ this was the Doétrine of thofe Times, 
when Abjuration obtain’d in England, yet the Clergy were very careful 
of their own Goods: for if a Man had committed Sacrilege (and every 
Violence offered either to their Perfons or Goods, was deem’d fuch) he 
could not have any Privilege of Sanétuary ; and, therefore, cou’d not 

abjure, but was hang’d. 
But this Abjuration, founded upon the Privilege of SanGuary, is now 
wholly abrogated and taken away by a Statute made in the firft Year of 
*:Jac.1. King Fames the Firft*; whereby it was enatted, That no Sanuary, or 
cap. 25, Privilege of San€tuary, fhould be admitted or allowd in any Cafe. 
7 But here it is to be noted, that this kind of Abjuration has no Relation 
tothat of Recufamts by Force of the Statute of the 35th of Queen H%- 
zabeth, cap. x. for not coming to Church within three Months after 
Convittion, which AG was lately in Force till the Penalty was likewife 
rW. & M. taken off by a late AG of Parliament in King //jam’s Reign+, upon 
“APs Te taking the new Oaths, and fubfcribing the Declaration therein mention’d ; 
becauie fuch Abjuration had no Dependency uponany Sanftuary. But to 
the other Abjuration in relation to Felony, Sacrilege excepted (no Abjura- 
tion or Sanctuary being allow’d in Cafes of Treafon or Petit-Treafon) the 
Law was fo favourable for the Prefervation of San&tuary in the Church or 
Church-yard, that if a Prifoner for Felony had,before his Attainder or Con- 
viction, 


Parergon furis Canontci Anghcant. 15 

viction, cfcaped and taken San&tuary ; and, being purfu’d by his Keepers 
or others, was brought back again to the Prifon, he might upon his Ar- 
raignment have pleaded the fame ; and fhould have been reftor’d again to 
the Sanftuary of the Church, or Church yard. See the Book of Ez- 
tries™, and AtwePsCafle. Coke's Inft. Part 3. Cap. ror. And here it oe 
to be further obferv’d ; Thatan Abjuration, which isa Deportation for Rocics, 
ever into a foreign Land, was antiently, with us, a civil Death: and, 
therefore, the Wife might then bring an A€tion, or might be impleaded 
during the natural Life of her Husband; and inthe 8th of Edward I. 
an Abjuration is a Divorce between Husband and Wife f. ; t ~~ - 

But there are fome other Abjurations ftill in Force among us here in,”* "73> 
England, and thofe which relate to Clergymen : as, by the Statute of 
the 25th of King Char/es WI. all Perfons that are admitted into any 
Office, Cioilor Military, mult take the Teft; which is an Abjuration of 
fome Doftrines of the Church of Rome. But Ecclefiaftical Offices are 
diftinguifh’d from the Civil; and as fuch, cannot properly be call’d AG- 
litary: and, therefore, Parfons and Vicars are not within that AG; 
and, by confequence, not bound to take thar Oath, But the Cafe is noe 
the fame with Bifhops and dignify’d Clergymen: for they are within that 
AG, becaufe they have a civil Jurifdiction and Authority annex’d to their 
Offices, by keeping Temporal Courts, by licenfing Phyficians, and Pro- 
bates of Wills. There is likewife another Oath of Abjuration, which 
Laymen and Clergymen are both oblig’d to take; and that is, to abjure 
the Pretender, commonly calld, amongft facobites, by the Title and 
Name of King Fames the Third; and this is to be done within three 
Months after they are inftiruted or inducted to any Ecclefiaftical Benefice, 
or promoted to any Dignity in the Church : and this may be done either 
in the Courts at //¢fwinfier, or elfe at the Quarter Seffions, where they 
refide. 


Of <Abfence and Prefence. 


Perfon is faid to be abfent or prefent, according to the common way 

of Speech, who is abfent from the ufual Place of his Dwelling ; 
and fometimes he is faid ro be abfent, though he has a Dwelling in rhe 
Place: for, according to Ca/fremfis ||, Abfence is fometimes faid to be iny conf 94. 
refpect of a Man’s Perfon, and fometimes in refpect of his Dwelling. lib: 
And thus Perfons are faid to be abfent from a Corporation, who are in the 
City or Corporation, and who do not live in the Place, where they ought 
to give their Attendance and Service®: and he is faid to be abfent, who*C. 10.636 
is in another Territory or Jurifdiétion, according to Bartolus } and Bail-t in|. 3M 
dus ||; and fo likewife is that Perfon faid to beabfent, who is abfent with i fy. 
his Family, though he does fometimes in his own Perfon return to thei461. 
City ; becaufe as he is not faid to be refident in a Place, who comes thi- 
ther with a Purpoft of retiring immediately from thence, fo alfo he is faid 
to be abfent, who is abfent in fucha Cafe with his Family. But a Perfon, * Ang. Cont 
that has lett his Family and Children in the City or any other Place, is not*/™ 
faid to be abfent from thence in refpe@ of his Dwelling. As a Perfon is 
faid to be abfent from Court, when he has been cited thereunto; fo a 


Perfon 
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Perfon may be faid to be abfent, who is in a Place, but cannot eafily be 
convened. A Perfon that is out of the Kingdom, or not in his own 
proper Diocefs or Province, is faid to be abfent: and fo likewife is a Per- 
fon, that cannot be found in his own Houfe upon a Summons; for he that 
abfconds and conceals himfelf from the Beadle or Apparitor, fo that he 
a be fummon’d, may be faid to be abfent, tho’ prefent in fome re- 

fpects. 
. Now Abfence is of a fourfold Kind or Species. The firft is called a 
neceffary Abfence, as in banifh’d Perfons; and this is extirely meceffary. 
A fecond Kind of Abfence is faid to be zeceffary and voluntary ; as upon 
+D.4.6.35-the Account of the State or Common-wealth+, or in the Service of the 
Church, and the like, according to the Cawon-Law. The third Kind is 
what the Civzlians call a probable Abfence, as that of Students on the 
Score of Study. And the fourth, isan Abfence evtirely'coluntary; as on 
{|Felin. in the Account of Buying and Selling, Trade, Merchandize, and the like), 
—— And fome add a fifth Kind of Abfence, which is committed cuz dolo ey 
"12% culpa, by a Man’s Non-appearance on a Citation; as ina contumacious 
Perfon, who, in hatred to his Contumacy, is by the Law, in fome re- 

* Glo& io fpeéts, reputed asa Perfon prefent*. A weceffary Abfence is always pre- 

1. 13- G. 3- Judicial to banifh’d or outlaw’d Perfons, and never helps them ; becaufe 

+Conf 74 a banifh’d Perfon, that isabfent out of Neeeflity, according to Romanus + 

a-3-5¢ and others, retains all Things onerous to himfelf, as a Punifhment for his 
Crime: and, therefore, in Matters of Damage, he is accounted asa Per- 

fl Bald. cont fon prefent to difcharge and pay Incumbrances, and other Duties ||; but 

54 lib. 5- inother Matters of Damage he is deemed as a Pilgrim and an abfent 

* Conf. 75, Perlon, according to Alenander*, in Hatred and Deteftation of him, 

ntolib 1. Neceffary and voluntary Abfence, which is faid to be on the Score of the 
State or Common-wealth, ought not to prejudice the abfent Perfon, or 
any other by his Means, but in all favourable Cafes he ouglit to be 
reckon’d as a Perfon prefent: And, according to the Cazon-Law, he is 
faid to be abfent on a neceflary Account, that is, abfent on the 

+In1.8.D3-Score of Religion, or (as Caftrenfis + words it) in Favour of Religion. 

3 Abfence extirely voluntary is fometimes prejudicial, and induces a Pu- 
nifhment: for thus a Scholar, that is abfent from the Univerfity for five 
Years together, is ftruck or rafed out of the Matriculation Book ; and 
upon his coming de ovo to the Univerfity, ought to be again matricula- 

\| Alex. conf.ted |}: Bur this is not praGtis’d with us here in England. And a Perfon 

54-0 5-4» who goes out of his own Country, in order to travel abroad after he has 
contraéted a Dwelling, or gain’d a Settlement in fuch a Place, is prefum’d 
to have left his Dwelling-Place of Settlement in his own Country, ac- 

* Alex. conf. cording to the Civi/-Law *, if, on his departure from thence, he is ab- 

utfupra  fent for five Years together ; and fo he is faid to have left fuch Place of 

Settlement in a foreign Country upon his return home again. Sometimes 

Abfence is an Excufe to a Perfon in fuch a manner, that a Perfon wo- 

luntarily abfent, is faid to havea juft Plea of Ignorance: And, therefore, 

-,, in Matters of Datnage, he is excufed, according to Oldradus t. 

313. Dy Js According to the Canon-Law, abfent Perfons ought to be fummon’d in 
four particular Cafes ; viz. Firfz, in EleCtions. Secoudly, in collating to 
Prebends and the like, when fuch Collation belongs to the Chapter. 
Thirdly, in the Admiffion of Canons. And Fourthly, in all Ceffations 
from divine Service. But in the three firft Cafes, that is not null and void 
which is done without citing thefe Perfons ; but it may be appeal’d, and 
an Action likewifelies for the Contempt: But, in the fourth Cafe, when 
a Law or Canon is made againft fuch Perfons as refrain or keep from 
divine Service, all Perfons ought to be cited ; otherwife, according to 


Ol- 
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Oidradus\', fach Abfence makes it a Nullity. For in thofe Things cong 255, 
which are done out of Neceffity, as EleGions and the like, ‘a Nullity™* 
does not arife thro” want of citing the abfent Perfons, becaufe they may 
appeal and profecute the Contempt : But in fuch Matters as are done out 
of Will and Choice, and wherein an Aétion lies for thofe Things which 
concern every one, a Nullity arifes from not citing the abfent Perfons',* D- com. 
as alorefaid, becaufe abfent Perfons are not of Neceffity to be fummon’d™” 
but in the foregoing Cafes; and, efpecially, if two Parts in three of 
the Canons or Chapter are prefent: but if thefe two Parts in three of 
the Canons or Chapter are not prefent, then, according to Ca/derizus {,1 Cont 3. an 
the abfent Perfons ought to be cited. dua Pastis, 

Abfence is always prefum’d to be Malicious and Blameable, when a 
Man that is obliged to perform ordo a Thing, does abfent himfelf there- 
upon. Thus when a Perfon is obliged to pay a Debt or Legacy in fome 
certain Place and Time, if hethen abfents himfelf, he feems to be mali- 
cioufly or fraudulently abfent ; becaufe he is obliged to be prefent to pay 
the faid Debt or Legacy, and, according to the CivilLaw, fuch a Per- 
fon abfent, may be proceeded againft even toa Sequeftration. A Clergyman 
is obliged to refide at his Church, anda Husband to live with his Wife : 
and, therefore, if either of thefe Perfons abfent themfelves, their Abfence 
is prefum’d to be Blameable and Malicious ; and if they are abfent with- 
out a juft Caufe, they may be proceeded againft by a Citation made ad 
Domum, But this ought to be only in a particular Cafe, as when a Wiie 
impleads or fues her Husband upon the Account of his Abfence, or to 
render her due Benevolence; or the Church impleads a Non-Refident 
Clerk. Bue ’tis otherwife, if another Perfon will bring either a Reai/ or 
Perfonad AGion againft them, or will proceed againft them by way of 
Accufation or Inquifition : for then a Citation made ad Dowum, is not 
fufficient in a Procefs, where the Party may be greatly prejudiced there- 
by, if ic does not otherwife appear, that his Abfence was either Biame- 
able or Malicious. Abfence is alfo faid to be Blameable and Malicious, 
when a Man goes away and leaves his JurifdiGion on the Receipt of a 
Citation, with a Purpofe of avoiding Juitice, and fuch a Perfon {hail be 
punifh’d for his Contumacy ; and in fome Cafes, according to the Cizzon- 
Law, it may be proceeded even to a definitive Sentence. For though 
an abfent Perfon cannot be punifh’d according to the Ciorl-Law, uniefs 
he evidently flies from Juftice: yet ’tis otherwite by the Canon-Law ; 
becaufe, according to Oldradus'l, "tis well enough, if there be a {uffi-y cont 65. 
cient Liguet of the Caufe, and Suit has been contefted thereupon. For 
a Bifhop may, in order to extirpate Vice out of his Diocefs, and when 
the Procefs is de periculo Anime, proceed againft an abfent Perfon accord- 
ing tothat Law : and fo he may do in every Cafe relating to Benefices; 
and in a Caufe that is fummary of its own Nature, wherein Conteftation 
of Suit is not neceflary. 


Of Abfolution. 


TT HE Word dbjolution,isa Term made ufe of both in the Ciei/and 
Cazon-Law, and likewife by Divines, tho’ to ditferent Ends and 
Purpofes in each of thefe Laws : i in the Ciei/-Lacr, it not only im- 


parts 
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ports a full and entire Acquittal of a Perfon by fome final Sentence of 
‘Law, upon hearing the Merits of a Caufe, and alfo a temporary Dif- 
charge of his farther Attendance on the Court, upon a Mefne Procefs, 
through a failure or defect of Pleading, as it does likewife in the Canon- 
Law ; but it bas alfo many other Significations, as the Reader may meet 
with in the Books of the Ciai-Law. But, in the Canon-Law, and 
among Divines, it isnot only ufed to denote an Acquittal or Difcharge of 
a Man, as aforefaid ; but it likewife fignifies a Relaxation of him from 
the Obligation of fome Sentence pronounced either in a Court of Law, 
orelfe in Foro Pewitentiali. And thusthere is in this Law one kind of 
Abfolution, which is term’d Fudicial, and another, which is ftiled a De- 
claratory ot Eextra-judicial Abfolution. 

A Fudicial Abfolution is that, which refpeCts the Concern and Advan- 
tage of a Perfon, that has been already condemn’d in a Court of Law; 
and it commonly arifes from an Excommunication pronounced in fuch 
Court, which in the like manner, requires an Abfolution. A Declara- 
tory or Extra-judicial Abfolution is that, which is conferr’d in Foro Pa- 
nitentiali, and does not refpeét the Concern or Advantage of a third 

*yi, 5. 10.2ePerfon that has been already condemn’d in a Court of Law* And as 

every Fadicial Abfolution 1s not valid, tho’ it be in a Court of Judica- 

ture, if it be made by an incompetent Judge: fo’tis the fame thing of a 

Penitential or Extra-judicial Abfolution, according to the Papiffs, if it 

be made by a Perfon that has not Authority or JurifdiGion to adminifter 

the fame; nor is a Cuftom contrary hereunto valid in Law. I thall, under 

this Title, firft treat of a Fudicial; and then of an Extra-judiciab 

Abfolution. In refpett of the firft, it is a known Rule in Law, ‘That he 

may abfolve a Perfon from a Sentence, who may condemn him thereby ; 

becaufe, in Matters of a Criminal Nature, the Power of Binding and 

{Pen.1. Loofing is the fame +: and, therefore, in this Cafe, the Negative as well 

Dift.5. Xt as the Affirmative Argument is good and valid, oz. that he, who cannot 

33° condemn a Man, cannot, generally fpeaking, abfolve him from a Sen- 

ID. 50.17. tence ||; becaufe, according to the Cazox-Law, he, who cannot bind 

D, Are 13. a Man, cannot abfolve or loofe him, tho’ the Perfon being of an ex- 

empt JurifdiGtion, fhould fubjec& himfelf to the Power of him, who 

would abfolve him: provided the Perfon, who would abfolve him, be 

entirely a foreign and incompetent Judge: but ir is otherwife if he be 

not a foreign and incompetent Judge. But yet this Rule (notwithftanding 

the Premifes) admits of a Limitation in Law. For it only proceeds and 

takes place, when a Perfon cannot of common Right condemn or bind a. 

nother by his Sentence ; for then (I fay) he cannot abfolve him. But i¢ 

is otherwife by a Specialty of Law, in virtue of fome Privilege or par. 

ticular Cuftom ; becaufe, tho’ Bifhops cannot bind by an Excommunica- 

tion fuch Perfons as are exempt from their Jurifdidtion, yet they may by 

Specialty of Law abfolve them upon their Requeft in fuch Cafes, where- 

in they might of common Right, and by the general Law of the Church 

* Fed. de abfolve other SubjeGis*. And thus we read, that the Prior of an Hof 
fen. conf. 14-pital may abfolve his Prelate or Governor, whom yet he cannot bind +. 

* 7 ~ Secondly, it isalfoa Rule in Law, That a Bifhop or Prelate ought to 

m_ si be more prone and ready to Abfolution, than to Excommunication and 

i126 Q. 7.12. the like Il; which they very feldom are in Popifh Countries, where the 

Power of the Clergy runs higher than it does here in Fingland, and. 

where Excommunication is more formidable to the poor Laity than 

among us: but a Bifhop or Prelate chat is under an Excommunication 

24 Q.1,1, Dimfelf, can neither bind nor loofe in the Phrafe of the Church*, An 

Archbifhop may, in virtue of an Appeal, abfolve a Perfon from a Sen- 

tence 
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tence of Excommunication or Sufpenfion, that has been excommunicated 
or fufpended by a Bifhopt; becaufe an Archbifhop, as fuperior to a,2Q,n 16, 
Bifhop, has the cognizance of the Caufe by an Appeal after him But a 
Bifhop may abfolve Perfons from any Excommunication infli@ed on them 
by Law, unlefs the Cafe and Matter thereof be referv’d to the Pope alone: 
but as the Papal Power does not prevail in Eaglard, many of thofe 
Cafes, which were referv’d to the Pope by the Papal Law, are now 
given to the Archbifhop, by an Ac of Parliament in Jivry the Bighth’s 
Time*. And, in the Vacancy of an Epifcopal See, the Chapter, or him * 254.8, 
to whom Epifcopal Jurifdi@ion is known to belong for that Time, may °h4P-** 
abfolve all thofe Perfons from a Sentence of Excommunication (whether it 
bea Sentence of Law or Man) which the Bifhop might have abfolv’d,llvi «17 
in Cafe he had been alive ||. By the Papal Cawors-Law, a Perfon thar‘? 
dies under a Sentence of Excommunication, ought not to be abfolv’d 
from thence after his Death, if he did not repent in his Life-time: but 
in Proteftant Countries, Abfolution after Death is not practis’d, as being 
an idleand vain Thing. 

Thirdly, As to the Bond of an Ecclefiaftical Cenfure, (which was on- 
ly at fir invented asa Medicine for Sin and Difobedience to the Laws of 
the Church, and not as a mortal Punifhment,) as it ought to be publickly 
notify’d tothe World ; fo in the like manner ought the Benefit of Abfo- 
Jution, which is conferr’d on a Perfon under this heavy Bond, to be 
equally known unto all Men, leit that a Perfon who ought not to be 
avoided after he is loofed from this Bond of Excommunication, fhould 
be fhunn’d by fome Men as a Contumely or Scandal to himfeli And, 
therefore, whenever it fhall happen, that any one is releas’d or abfoly’d 
from any Sentence of Excommunication, Interdi@, or Sufpenfion, it is. 
provided by a Legatice Conftivution*, that fome one {hall publith fuch 7 Othe 
Abfolution at all proper Times, and in all convenient Places, «jz. Such - 
Perfon was publickly denounc’d as an excommunicated Perfon and the 
like. But as Excommunication is not greatly regarded here in Eugland 
as now fulminated, fo this Conftitution is out of ufe among us in a great 
meafure, Perfons excommunicated being frequently abfolv’d in the pri- 
vate Houfe of the Judge, and fometimes in open Court, And thus T 
have done with a Judicial Abfolution of Criminals and Offenders, ac- 
cording to the Laws of Holy Church. 

And, therefore, I come in the next Place, to confider what we call an 
Extra-judicial or a Declaratory Abfolution. For ’tis certain, that our Sa- 
viour left a Power in his Church to abfolve Men from their Sins; but 
this was not an abfolute and unconditional Power vefted in any of his 
Minifters, but it was founded upon Repentance, and on the Penitent’s 
Belief in him alone. And thefe are the Conditions of Abfolution, which 
is not a Pardon as proceeding from the Lips of the Prieft: for what is done 
by him, is only Declaratory of a Pardon from God, to him who truly 
repents and believes; and where God does not abfolve, the Prieft can- 
not. Therefore, ’ris a fenfele{s Infinuation, which fome Men make againft 
the Clergy ina Proteffant Country, as if they were fo vain and foolith, as 
to think they had Power in themfelves to abfolve Men from their Sins, 
when they have no manner of Power in fuch a Cafe, but what proceeds 
from Faith and Repentance. 

Tis true, the Words, by which this is done, are Words of Authority, 
cia I ahfolve thee, @c. but this Form of Abfolucion in the Iwdicatice 
Way, and in the Firft Perfon, is not of more than soo Years itanding, 
as Buuhop Fe// has very juftly obferv’d in his Notes on St.Cypriun’s Works : 
And this is dire&ly prov’d in the fecond ¢ and third Il Chapters of thet ae te 
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Penitential Difcipline, Part the fir. The ordinary Method of abfol. 
ving, during the firft 1000 Years, and upwards, after, Chrift, was, for 
the Bifhop and Church to intercede with God in Prayer for the Peni- 
tent’s Pardon, after he had gone through the courfe affign’d him for Pe- 
nitential Mortifications. And becaufe left the natural Import of fuch a 
pofitive Sentence, introduc’d, according to thenew Method, under thofe 
Authoritative Words, fhould lead Men into an Opinion, That the Clergy 
affumed a Power of pardoning Sins; it was therefore always temper’d 
with fome fofter Expreffions, as, I abfolve thee, fo far as it is granted 
to me, and the like. Thoughif Abfolution be confider’d as a Sadiciae 
A&, reftoring a Man only to the Peace of the Church, and fuppofing 
him already pardon’d by God, the Indicative or Authoritative Way may 
then (perhaps) be thought not improper. And Tertullian (as Bifhop 
Fel] has remark’d) feems to have alluded to fomewhat like it, where he 
reprefents Pope Zepherinus, faying, I remit the Sins of Adultery and 
Poruication to thofe, who have dune Penance for them. Tho’, by 
the way, this fhould rather be confider’d as Tertulian’s Improvement of 
Zepherinus’s Management, than as a Confequence drawn by him, to ri- 
dicule a Pra&tice, which he did not like in the Church, than asa fet Form 
of Words ufed by Zepherinus upon that Occafion. Bifhop Fe// likewife 
takes further Notice of St. Paal’s Manner of releafing the Inceftuous Co- 
vinthian from his Ecclefiaftical Bond, that it feem’d to proceed in the 4y- 
thovitative Way, viz. To whom you forgive any Thing, I forgive alfa. 
But then,with Submiffion, it does not from hence appear, that this was the 
very Form wherein the Apoftle abfolv’d him, fince the Words next follow- 
ing fhew, that the Offender had really been abfolv’d before, the Apoftle 
immediately fubjoining, viz. For if I forgave any Thing, to whom I for- 


*2Cor.2, gave it, L forgave it for your pani in the Perjon of Ghrift*. So that, 


I fay, he had forgiven him before ; and it does not from hence appear, in 
what Form this was done. The Confefforsindeed fay, in a very different 
Strain to St. Cyprian, in his 33d Epiitle, Kwow that we have given Peace 
to the Perfous, in whofe Bebaviour, fince their Crime, you are fatisfyd. 
But be this ever fo peremptory, it was not precifely the Abfolution of 
thofe Perfons which was thus given, but only a Recommendation of them 
to the Bifhop for it ; or at moft, a Notification to the Bifhop of their paft 
A&tion on the behalf of the Lapfed: yer ftill he was the Perfon to abfolve 
them, in whofe Power alone it was to relax the Difcipline they had de- 
ferv’d tolieunder. And befides; Confeffors, we know, were very apt 
to overftrain their Privileges, in which St. Cypriaz made a notable Stand 
againft them. 

About the beginning of therath Century, the Pope alone affumed this 
Power of Abfolving, ec. which Vickie afterwards oppos’d here in Exg- 
land, by alledging, that it was in every Prieft; and one of the Articles 
which the Pope fent to our King Richard the Second, complaining 
againft that good Man, was, That he had afferted, Hoc debet credi Ca- 
tholicé, quod quilibet Sacerdos vité ordinatus babet poteftatem fufficien- 
tem quembibet Contritum g peccato quolibet abfoluendi : where the Word 
Contritum feems to be the Foundation of Abfolution; for without Re- 
pentance there can be no Pardon. And therefore, thofe Minifters, who 
in April 1696, abfolv’d Sir Fobu Friend, and Sir William Perkins, at 
the Place of Execution, were juftly cenfured by the Governours of the 
Church, to be both infolent and irregular in that AQ, becaufe the dying 
Perfons were not moved by them to make any Confeffion of their Sins, or 
(at leaft) of that Sin of High-Treafon, for which they were to fuffer. 
For they were fo far from believing it to bea Sin, that they exprefs’d 4 

Satif- 
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Satisfation to die for it: and, therefore, they could not repent or defire 
Abfolution in fuch a Café. So thar Abfolving them was not only a Jufti. 
fication of that Crime, for which they were condemn’d; but an impu- 
dent Affront both to the Laws of the Church and State. 

Abfolution ought not to be deny’d to any one at the Point of Death up- 
onhis Repentance*; and it may be perform’d by any one that has the*x. 5, 36. 
Power and Exercife of the Keys}, and according to fome of the Camp. * 
nifts, even by a Layman ix articalo Mortis : and this is true iz Foro Co gad Se teBta 
tentiofo, bur not in Foro Penitentie ; fince in this laft Cafe ir only be- 


longs to the Prieft to abfolve Excommunicated Perfons ||. i Bern,'in D. 
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Of Acceffory and Principal. 


N Acceffory is faid to be that, which does accede unto fome Prin- 
cipad Fa& or Thing in Law; and as fuch, generally {peaking, it 
follows the Reafon and Nature of its Principals: for in Acceffories, t vi. de Reg, 
thofe Things ought to be perform’d, which ought to be perform’d in their’ Bes 4+ 
Principals. And, therefore, when one Thing draws a Confequence 
from another, if the firfl thing be valid or ought to be done, that 
which enfues from thence is likewife valid, and ought tobe done. And 
according hereunto, a Church, which is united unto another, follows the 
Nature of that Church, unto which fuch Union is made|j: and that, soldr. conf 
which is ordain’d and decreed in relation to the Principal, feems alfo to *57-™16- 
be ordain’d and decreed in refpeCt of its Acceffory; and the fame Deter- 
mination, generally fpeaking, ought to affect them both *. Thus if a* D3. 5+ 3 
Man fells a Cow big witha Calf, he alfo feems to have fold the Calf,}., ua 
which follows the Cow asan Acceffory. And if a Man fells a Houfe, the ot. 10. 
Glafs- Windows thereunto belonging are faid to be fold as an Acceffiry } ay a 
for an Acceffory (as aforefaid) follows the Effence and Nature of thet eo. 
Thing unto on itisan Acceffory. But an deceffory does not follow its 1. 31. 
Principal, whenthere is not the fame Reafon or Nature in the Acceffory 
asin its Principal. 
An Acceffory is faid to be threefold: for there are fome Acceffories 
which are fo by Neceffity ; fome, which are fo by way of Hgaity , and 
fome which are fo by way of Jxberitamce ; according to Baldus|j. A Win cap. r. 
Prizcipal Obligation extinguifhes an dcceffory Obligation, if they do**+ 
both concur ia one and the fame Perfon; as when a Man makes his 
Debtor his univerfal Heir or Legatary, and the like: But it is otherwife, 
if it be in two Obligations of equal Power. A Quality is faid to be an 
Acceffry unto a Faé& or Crime, which is the Principal; and if the 
Fa& or Crime be taken away and extinguifh’d, the Quality is alfo there- 
by taken away and extinguilh’d, as being an wdccefforv, according to this 
Rule in Law, eve. Phat if the Principal be extinguifWd and tahem 
Canty, the Acceffory is alo extingnife’d and taken away*. And a Man,*D. 50, 1-. 
that gives Aid, Counfel, or Affiftance unto any Crime, is faid to he lia. 
ble, and oblig’d asan dereffory thereunto , becaufe Hxtinm aceedit fate. 
When an Jeceffory comes as 2 neceffary Confequence of the Principe, 
then if the Privcipal be granted “a allow’d of, the steceffory, ah 
other 


22 Parergzon furis Canonici Anghicani. 


other things, without which it cannot fubfift, are deem’d to be granted 
*p.o,1.2, and allow’d of *, according to Pedericus de Senis}. Thus when a Pri- 
{ Cont 16 vilege or Exemption is granted to poor and indigent Perfons, that they 
% 185 fhould not be oblig’d to pay Tithes for the Rents of the Houfes they live 
in, all thofe Things are alfo included, which they expend upon other 
neceflary Things, without which they cannot fubfift ; and if they make 
Proof of the Principal, the Acceffory is alfo (according to Mafcard) 
il Conel, 14. faid to be prov’d|l. But Acceffories are not deem’d to be granted and 
&15  — allow’d of, upon Granting and Allowing of the Prizcipa/, when that 
which is called an Acceffory, is of an arduous and difficult Nature, and 
probably was not thought of by the Perfon, that makes fuch Grant of 
* Conf. 191. the Principal, according to the faid Federicus*: nor is it, when there 


> isa different Reafon militant in the Acceffory, than inthe Prizcipal, ac- 

i Conf 4 cording to Alexander in his Confilia Furis t. 

n. 5. lib. 1. 
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Of Accufation, and the Courfe of it. 


INCE the Good of Mother Church, as well as that of Civil So- 
ciety, renders a Judicial Practice in criminal Cafes entirely neceffary, 
left Crimes fhould go unpunifh’d ; and this Judicial Proceeding being 
commenc’d and form’d either by way of Accufation, Denunciation or 
Inquéfition;, 1 will here, in the following Work, beg leave to fpeak of 
thefe three feveral Ways of proceeding againft Criminals, which the 
1% 5.39. Ecclefiaftical |, as well as the C7vi/ Law has introduc’d in Courts of Judi- 
35% 5% cature, And fir of Accufation in point of Order. 
= Now Accufation, according to Hoftienfis, is a Complaint or Declara- 
tion of fome Crime committed by a Man, and preferr’d before a compe- 
tent Judge, by the Intervention of an Infcription lawfully made, in order 
to inflict fome publick Punifhment or Cenfure on the guilty Perfon : 
And from hence, to accufe a Man, is nothing elfe but to detect or impeach 
a Perfon guilty of fome Ctime by way of Libelor Articles, in order to 
*X 5.1.16, have a publick Punifhment or Cenfure inflitied on him* as aforefaid ; 
for tis neceflary, that fuch Accufation fhould be made by way of Libel 
or Articles. For by the Common Law, ov of Common Right, there are 
five things neceflary to Accufation. Firft, that it be made in Writing, 
or even by Words of Mouth; provided, that the Notary does immedi- 
ately reduce it into Writing. The Secovd thing neceflary, is, that the 
Name of the Accufer, and the Party accufed, be exprefly mention’d in the 
Libel or Accufation. Thirdly, "Tis neceflary, that the Species of the 
Crime or Offence be well defcrib’d and fet forth in the Libel or Articles, 
which our Zwglifh Lawyers call an Indifiment or Information. 
Fourthly, The ‘Time and Place, that is to fay, the Year and Month, 
when and where the Crime was done, ought to be mention’d therein. And 
the Fifth Thing neceflary, is, that it be made before a competent Judge. 
The efficient Caufe of an 4ccufation is fome pablick Law, which per- 
mits and allows of an Accufation to be made on the Account of fome 
publick Crime committed ; and it ought to be preferr’d before fome ordi~ 
nary or competent Judge, againft him, who is not by a Prohibition ex- 
empted from an Accufation : and hereunto is added the Will of him who 
has 
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has the Right and Power of accufing*. The Matter of an Accnufation* dD. 47.15. 
is every enormous Crime committed cither againft Religion and the pub- is oY . 
lick Laws of the Church, or elfe again{t the Peace and Tranquillity of the" *""” 
State: in Defence of which, publick Laws are enacted, and for the 
Breach of thefe Laws publick Punifhments are enjoined and infli&ed. 
And every Perfon within the Church or Commonwealth may prefer an 
Accufation, to the end that the Delinquent may fuffer condign Punith- 
ment ; provided, fuch Accufer does obferve the Order and Method pre- 
{cribed him by Law; and provided fuch Crime be not manifeft, be- 
caufe Crimes thar are manifeit, do not ftand in need of an Accufation t:+2Q.1t 
and of thefe Things publick Judicature confifts. a & 3. 
According to Paulus, in his 13th Book ad Edifium Pratorzs, there 
are fome judicial Pleas of a criminal Nature, which are Capzta/; and 
others which are not Capital. Thofe are Capita/, wherein the Punifh- 
ment of Natural or Civil Death is inflitted on the Offender; and thofe 
are Non-capital, which are punifl’d with fome pecuniary Mul& or 
Fine, or elfe with fome corporal Punifhment |{: butI have nothing to dod. 48.1. 2 
with either of thefe inthis Work; and, therefore, [ fhall here more pro- 
perly proceed to fpeak of fuch judicial Proceedings as are ftiled Ordizar 
and Extra-ordinary. "Thofe are ftiled Ordixary, when the Punifhments 
of Offences therein profecuted are {pecially and exprefly declar’d in Law by 
name, which theJudge cannot increafe or diminifh without Cognizance, 
when the Queftion isa Matrer of Fat : asin the Cafe of Treafon, Parri- 
cide, Murder, Adultery, Forgery, Rape, Publick Force, Plagiary, and 
the like, which are reckon’d up in the 48th Book of the Digeffs. And 
thofe are called Extra-ordixary, touching the Punifhment of which, 
there is no fpecial Provifion made either by the Civil or Canon-Law, but 
the fame is left to the Difcretion and Will of the Judge to decree and ap- 
point a Punifhment according to the Nature and Quality of rhe Offence, 
and the Condition of the Perfon delinquent *: as iCoacufton, Burning of *X. 5. 1.36, 
Houfes, Prevarication, the Crime of Stel/ionatus, and the like ; touching ***9+* 
which, the Reader may confult the whole Title in the Dige/ts quoted 
here in the Margin f. $D. 47.1% 
The Form of commencing and founding an 4ccufation, according to 
the Cavxon-Law, is deliver’d by Pope Eurtychizrvus, in his fecond Epiitle 
to the Bifhops of Sicihj, in thefe Words; o7z. Whoever defigns to bring a 
Crime into Fudement, let him come thither and notify the Defendant's 
Name, and take a Bond of Infcription, and fuffer the like Punifhment 
(yet with a Regard had to bis Dignity); and let him know the liberty 
be takes in Falfifying, foall not go unpunifd, fince a fimilitude of Pu- 
nifoment ought to be inflitted om Porfons guilty of Calumny, by way of 
Fengeance||. And as Pope Caiixtus commanded, let the Accufer offer!) 2Q.8. 3 
his Accufation to the Judge in Writing, in the Prefence of the Perfon 
whom he accufes, and let him read his Letters of Accufation proprid 
coce, in hisown proper Perfon*, And the Lawyer ‘Paulus thews us, in*=Q. 8:5. 
the 4%th Book of the Dige/fs t, what the Form of an Accufation is, and + Tira13 
what is the Method of drawing a Libel or Articles thereon: faying, That 
we ought toinfcribe the Name of the Conful, and alfo the Day whereon 
fuch Libel is exhibited, and before what Judge it is done, ejz. Lucius 
Tivius, profeffus Satam lege Jurta de Avutterns ream deferre: gudd 
dicat cam cum Caro ct Sempronio i civitate illi, in domo illius, in 
mente rilo, confulibus illis commiffife Adulterium. For as the Place 
ovght to be pointed out where the Adultery was commited, fo ought alfo 
the Perfon with whom it was committed, and likewife the Month when lp. 4s. 
‘There are feveral Things both according to the Cyei/ and Coven Law toz @.8. 
be 
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be conlider’d as neceflary in an Accufation. Firff, The Accufer ought to 

be fucha Perfon as has the Right of Accufing. Secondly, The Perfon ac- 

cufed, ought to be fuch as may beaccufed. Thirdly, There ought to be 

an jnicription folemnaly made. Fourthly, There ought to be Caution or 

Security given by the Accufer for the Profecution of the Suit. And 

Fifthly, a due Procefs of Law ought tobe ftriétly obferv’d. And, Fir/, 

We may eafily underftand who may be Accufers, if we know who may 

not be fuch: And, therefore, I fhall here obferve, that there are fome 

Perfons forbidden to be Accufers on the Score of their Sex, as Women; 

others on the Score of their Age, as Pupils and Infants ; others upon the 

Account of fome Crimes committed by them ; and others on the Score of 

fome filthy Lucre they propofe to gain thereby, or if the Perfon has al- 

ready receiv’d Money to that End and Purpofe; others on the Score of 

*D, 48.2 8 their Conditions, as Libertimes againit their Patrons* ; and others thro’ 

+D. 48. 2.9-a fufpicion of Calumny +, as having once already, by the Means of Sub- 

ornation, given falfe Evidence ; and, laftly, others on the Account of: 

1D. 48.240. their Poverty, as not being worth more than 50 4wrei||. Yet all thefe 

Perfons, if they profecute either an Injury done to themfelves, or elfe im- 

peach the Death of their near Relation, are not excluded from _Accufa- 

*2Q.11 tion *, And moreover it is to be obferved, that both the Cazoz and 

Civil-Law do each of them agree in this Prohibition of Accufation. 

So that whatever Perfons the Cioil-Law forbids to be Accufers, 

+3Q.5.6-7.the Camon-Law does the felffame;; as Homicides, Thieves, Robbers, 

=. Sacrilegious and Inceftuous Perfons, Adulterers, Ravifhers of Virgins, 

i2Q 8 3.Perfons guilty of Perjury ll, and all other criminous Perfons fufpetted of 

*3Q.5.6. evil Converfation*, Aliens and Perfons unknown ; and fuch as do publick- 

ly keep Concubines. And by the Papal Cawox-Law, for the Good of the 

Church, or rather toconceal the Shame of the Clergy, a Layman cannot 

t2Q. 7.2 ina criminal Caufe accufe a Clerk or Clergyman {, nor can a Heretick, 

2 Q.725,Infidel, Jew, or Schifmatick do this ||: But this Part of the Camoz- Law 
was never receiv’d here in Eugland. 

No one can be accufed, who cannot otherwife be fummon’d into a 

Court of Judicature, as a fuperior Magiftrate, the Prefident or Lieute- 

*D. 48.2 nant of a Province *; nor can the Emperor or Pope be accufed in the 

ua proper Senfe of Accufation, becaufe they are free and exempr from all 

$X.3.% 4 coercive Laws +4: but, according to the Cazou-Law, the Emperor may 

be accufed of Herefy, Perjury, or Sacrilege ; and the Pope may for the 

l4oDi¢. fame Reafon be accufed of Herefy only ||, and may be judg’d by a Synod 


= 7 or by the Emperor*. Nor cana Bondman or Servant be accufed of a Ca- 
no = ~=nonical or Ecclefiaftical Crime, for which a Pecuniary Punifhment is in- 


+2Q.8.3 fitted; becaufe he has no Property of his own f. 
2 Qs 3+ 3+ Infcription is an Obligation made in Writing, whereby the Accufer 
mm?" binds himfelf to undergo the fame Punifhment, if he fhall not prove the 
Crime which he objects to the Party accufed in his accufatory Libel, (and 
as he pretends) was committed by him, as the Defendant himfelf ought 
to fuffer, if the fame be prov’d. But cho’ fuch Libel ought to contain the 
Name of the Judge, before whom fuch A4ccufation or Information 
is brought, the Name of the Accufer and of the Accufed, the Time and 
Place when and where fuch Crime was committed, and likewife the Quality 
of the Crime, and the Perfon with whom it was commited : yet it is not 
neceflary that the Day or Hour fhould be inferted. It muftconrain the 
Sub{cription of him who exhibits the Articles, or elfe of fome other Per- 
fon inhis Behalf, if the Accufer cannot write ; whereby the Accufer binds 
himfelf to profecute the Suit, and profeffes withal, that if he does not 
prove the Crime which he lays againft the Party accufed, he will then en- 
dure 
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dure the fame Punifhment, that fuch Crime deferves, when it is in truth 
committed: And if fuch Articles are not legally infcrib’d, as aforefaid, 
then the Name of the Defendant {hall be rafed out, and the Defendant 
fhall be reftor’d to his former ftate of Innocence*, But tho’? Criminal *D: 48.2 3. 
Pleas are ufually commenced in ccufarion by fuch previous folemn In- 
fcription ; yet this Infcription is not neceffary in all Cafes, as in the 
Crime of Apoftacy and fome others, wherein Apparitors do lay Com- 
plaints before the Judges. 
He that obje&ts any Crime by way of Accufation, ought to give Cau- 
tion by the Means of Sureties, that he will perfevere in the Profecution 
of fich Crime even till Sentence pronounced in the Caufe. And if he 
Shall not, after fuch Caution given, appear in Court to follow the Suit, 
he ought firft to be cited to exhibit his Prefence, and plead his own Cau ; 
and if he fhall not then appear, he fhall not only be punifh’d according 
to the Difcretion of the Judge pend extraordinarid, but fhall likewife 
be compelled to pay all the Expences that the Court has been at in citing 
him + The fame Procefs is obferv’d in a criminal Caufe by way of Accu + C9. 1. 3 
fation, asin all Caufes : for there is a Conteftation of Suit enjoyn’d, and - 48.2.7. 
Exceptions, Replications, ¢c. are admitted ; a Term Probatory, and a 
Conclufion in the Caufe neceffary, and the like 
We read of an wtermal and an external Accufation. An internal Ac- 
cufation is that of a Man’s own Confcience ; as the Accufation mention’d 
by Solomon. He tbat is firft in bis own Caufe, is juff ll; or, as the Prove 18 
vulgar Tranflation renders it, The juft Man és the firft Accufer of bimfelf. **? 
External Accufation is either Private or Publick. Private is that which 
is betwixt Enemies or Friends: And that Private Accufation, which is 
among Enemies, is of three Sorts, o7z. Fir/?, That which is Spiteful 
and Upbraiding, and by the Greciaus called by the general Name of 
Kamyopio™, a Word alfo fitting every Accufation: 2d/y, That which * Piso in 
we term Reproach or Reviling : and zdly, That which we call Clay. % Public 
niation, and is a Malicious and Palfe Reprefentation of an Enemy’s 
Words or ACtions to an offenfive Purpole. Private Accufation of one 
Friend touching another, is nothing elfe but a friezdly Eixpoftulation 
with him, that is fuppos’d not to have dealt fingly or con/iderarely in the 
Courfe of good Friendfhip; by the Greczams call’d *Amie. That Ac- 
cufation which is call’d Publick, is either Civi//fy commenc’d for the pri- 
vate Satisfaction of the Party injur’d; or elfe Crimizally, that is to fay, for 
fome publick Punifhment: And it is this laft kind of 4ccufation which 
There particularly treat of. But fome (perhaps) will wonder how thisProfe. 
cution of Crimes, by way of Accufatiow, could be fo ufual as it was (in 
former Times) in the Commonwealths of Athens, Rome, and the like, 
infomuch that it became (there) to be the moft ordinary Way of Proceed. 
ing of all others, in order to bring Crimes and Offences into Judgment: 
efpecially confidering the Trouble and Danger that did, by Law, often 
attend the Accufers on the account of Retaliation, if they did not prove 
the Crime objected. To thisI anfwer, That few or no Accufers would 
deal fo rafhly as to undertake an Agcufation, till they thought themfelves 
furnifh’d with Witnefles, and other Proofs, enabling them to convié the 
Perfons whom they accufed. Befides, it muft be remembred, that the 
Ule of Accufation was the greateft in Popular Governments, where the 
quickeft Step unto high Offices and Dignities in the State (next unto Ser- 
vice in the Wars) was an Ability of {peaking and delivering their 
Minds before the whole People}, who were the Sovereign Judges (in + Quintil 
moft of thofeCaufes) either by way of Accufation, or elfe in Defence of kb i a 7. 
fuch, as were, by Accufation, os — in queition for their Lives, Limbs, 
. Ho. 
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Honour, Liberty, Country, and the like. T&irdly, That when 4ccu- 
fetion wasin moft frequent Ufe, the People were Heathens, and not in- 
itructed in the true Knowlege of God’; fo that they thought, the putting 
up of an Injury done either to themfelves, or their Friends, was a greag 
AG of PoGillanimity, anda Token of a bafe-minded Man ; and was (ace 
cording to 4riffotle’s Morality*) aVice very difcommendable, even as 
the contrary Vice thereunto is, viz. the doing anInjury. In which Re. 
fpect, all Danger to themfelves was the lefs regarded by them. Liaffly, 
They thought themfelves bound in ftrict Terms of Duty, no lefs to per- 
fecute and plague their Enemies by all Means, than they were to do 
Good, and fhew Kindnefs totheir Friends. ‘Wherefore the fame Philofo- 
pher makes this to be a good confequential Argument }, We mujft do good 
to our Friends: therefore we muft burt and annoy our Enemies. But 


iB 5 v.43: Chyift refutes this Heathenifh Opinion in the Gofpel of St. Marthe |. 
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For the Evidence of what I have here aflerted, we are furnifh’d with 
many Proofs out of the graveft Writers among the Greeks and Latins. 
Plutarch, in the Life of Lucudlus, oblerves, That publick Accufations 
were antiently ordain’d, to the end, that young Men might be bred up 
inthe fiudy of Eloquence, and be thereby excited totbe Valour of abrave 
Mind; for they delighted to fee young Men as eagerly purfuing evil 
Members in the State by Accufations, as good Dogs do wild Beafts by na- 
tural Inftinét. And Tully affigns three feveral Motives, whereby, with- 
out any Difcommendation in thofe Times, a Man might be drawn to be- 
come an Accufer of others*. 4 Maz maybe wellinduced (fayshe) to be 
an Accufer, either out of a dutiful Care, or elfe out of Neceffity; or, 
lafth, by reafon of bis Years. If be willingly enters into it, I attribute 
at to his Piety: if be be commanded, then I impute it to Neceffity: if 
in hopes of attaining Glory and Renown, then I afcribe it to his Youth. 
But to do it upon any other Occafion, rather deferves Refifiance than 
Pardon. And in another Place he tells us, for what End we may enter 
into the Accufation of others: Of accufing (lays he) + we are not to make 
it an ufual Trade and Profeffion ; neither are we at amy time to do it, 
udlefs it be either in the Bebalf of the Commonwealth, as the two 
Lucuiis; or clfe for our nearcft Friends aud Relations uader Tyranny 
and Oppreffion, having receiv'd them into our Patronage, as Cyerus 
Domitius, azd others did; or elfe but once only, as in our Youth for 
attaining Honour thereby. But it feems the chieteft End was the procu- 
ting of a Reputation for Eloquence among the People unto themfelves, 
But this Cuftom, which was heretofore permitted to young Beginners, to 
fhew the forwardnefs and tharpnefs of their Wits, has been long fince 
grown into Difufe*, and is, in moft Places, forbidden at this day. 

For how ufual foever this folemn Manner of 4ccufatiow, mention’d in 
the Romaz Civil-Law, was in thofe Popular States of Rome and Athens 
heretofore ; yettis certain, it has not been exercifed for along time; nor 
is it now practis’d in moft Civil Governments or Kingdoms, as I read of, 
not only thro’ the Danger and Trouble thereof, but becaufe it is and has 
been fo odious and abhor’d of Meninall Ages. But in the place there- 
of, we may either reckon a Proceeding of meer Office, or elfe fome other 
mixed way; as partly of that proceeding of a Profecution at theInftance 
of a Party, who is not properly term’d an Accufer. In Flanders all Ac- 
cufation is entirely inhibited: And, in the Kingdom of Napies, it is only 
permitted to fuch, as will in this Manner profecute fome Injury or Enor- 
mity done to them or theirs. In the Vewetian Commonwealth, ’tis 
wholly forbidden to private Perfonst: fo that the Care of profecuting 
Offences and Crimes, by way of folemn Impeachment (there) at this 

Day, 
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Day, is entirely left to the publick Magiftrate. In France none 
but the King’s Gexerel Attormegs (whereof there are three) may take 
upon them to be Accufers: And yet thefe are not properly fo call'd. 
And a learned Writer * on the Law of that Nation, affigns a good Pe. 
Reafon for this Prohibition, efz. Left teo great am opportumity a? 
Calumniating and Opprefing the Weak ly the Power of the Mighty x. 200. de 
foould be thereby givex, and for prefercing publick Tranquillity im the ™™™ 
Ringdom. In England we vately find Appeals, which neareft re- 
femble the Accufation practis'd by the old Romans, brought and pro- 
fecuted againit any .. Offenders, except in Murders, I remember 
but one Appeal of Robbery brought for thefe 200Years paft; which 
was that by Benner Smith againtt Giles Ruford, in the beginning of 
Queen Afary’s Reign, as appears by the Preamble of a Statute quoted in 
the Margin +. {2&3 

If an Accufer be found to Calumniate, he fhall, according to the Ppt Mar, 
Canon-Taw, receive the Punifhment due to the Crime imputed ||: and y 20 
he that does not prove his Accufation, fhall fuffer the fame Punifhment, 
fn Danger of which he would have brought another Man. And to the 
very fame effe& did Sixrus*, an antient Bilhop of Rome, write to the * St#ws,c. 4 
Bifhops of the Eaffern Parts. Yea, befides the like Penalty, it was — hat ge 
decreed in the fecond Council of Bracarat, That the Accufer failing +a, D. 610. 
in bis Proof, foould be excommunicated \\: and by the antient Canons, can. 8. 
fuch an Accufer was (moreover) pronounc’d an Jafamous Perfon*. So* Gtafus, 
that even by the Canon Law, this odious Way of proceeding againgt i4.% 
Offenders by _4ccufation was allow’d and permitted; and fometimes en- 
couraged by the Bifhops of thofe Times againft Laymen, if they were 
tich enough to commute and redeem their Sins by the means of Money, 
But this way of proceeding by Accafation being now grown much out of 
Fafhion in our Ecclefiaftical Courts, I will here take leave of this Sub- 
je&, and pafs toanother Title. 


Of Atts Fudicial and Extra-judicial, 


UDICIAL Aas, are faid to be allthofe Writings and Matters, 
which relate to Fadicia/ Proceedings, and are {ped in open Court at 
the Inftance of one or both of the Parties Z/z#gant; and, being reduced 
into Writing by a Publick Notary aflumed and deputed for that end, are 
recorded by the Authority of the Judge, at the Motion of one or both 
of theaforefaid Parties +. For Fadicza/ A<is ought to be reduced into+ Bald in 
Writing as well in an ordivary as an extraordinary Caule, or Fudicial SQ 
Proceeding, unlefs the Caufe be of a very light Nature and Importance’): Sart. in 
For then no Writing is required, either in refpett of the Sentence, «1 2.10 
or of the Procefs itfelf; but entire Credit is given to the fimple™”™ 
and naked Information of the Judge. And tis a Rule laid down in 
Law, That credit ought to be given to the Writings and Records of 
Fudicial ACs, tho fuch Writings and Records have not the Sub. 
feription and Attellation of Wirneffes. Becaufe more credit ought 
to be given to a Fudicial A&, than to the Inftrument of a Notary 
Publick ; for that thef— AQs are not only written by fuch a Notary 
Ante 
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hereunto efpecially fworn and deputed; but they have alfo after- 
wards, the Approbation and Confirmation of the Judge added tothem : 
who likewife gives an Authority either by figning the fame under his 
Hand-writing, or elfe by affixing the Seal of his Office, and without 
whofe Order and Diretions, fuch As cannot be made. And, therefore, 
furely a Notary Publick, together with the Judge, ought to have more 
credit given him than another Notary, who ftands fingle by himfelf. 

T have juft now faid, that Fudicial As are publick written ACs of 
Court, being reduced into Writing by a Notary Publick, through the 
Order and Dire€tion of the Judge: and they are call’d publick A@ts on 
athreefold Account. Fir/?, Becaufe they are reduced into Writing bya 
Notary Publick, who is a publick Perfon deriving his Power from pub- 

*Roman. lick Authority, and deputed hereunto by the Judge*. Secoudly, Becaufe 
Conf 28% they are executed before fome Judge or other. And, Thirdly, Becaufe 
they are {ped and executed in fome publick Place, asin a Court of Judi- 
cature. ‘fudicial Acts, which do neceflarily require Writing, area Li- 
bel, Conteftation of Suit, Exceptions, Depolitions of Witnefles and the 
}Felin.in like +: And, moreover, ’tis to be noted, That the Affignation or giving 
cap te 2 of a Torm ix Law isa Fudicial A&. Ats and other Fudécial Proceed~ 
' ings, if they are recent and frefh in Memory, may be prov’d by Wri- 
ting or vied voce: but if they are not, then they ought to be prov’d 
Cyn. in by other legal Evidencell. Fudicial Acts may alfo be prov’d by the Con- 
Lrt.c-4:21feion of the Party : and A&ts made and had in a cioii Caufe, fhall be 
good Evidence in a criminal Proceeding. But Fudicial A&s are never 
prefum’d, but ought to be prov’d; and, therefore, what is not found 
written in the As of Court, is not prefum’d to bedone. Tho’ Fudicial 
As written by a Notary Publick in open Court, do not require the Pre- 
fence and Evidenceof Witneffes, unlefs it be in definitive and interlocutory 
*Lap. Alleg,Sentences*; yet fuch Acts may be proved by Witnefles, if the Writings 
82.0.3 made thereon be loftand deftroy’d : but if fuch Aéts have never been re- 
duced into Writing, they do not admit of Proof, tho’ proved by Wit- 
7 Tutch. neffes then prefent at the making of them}. faudiciai AQs may be 
ware proved by the fpecial Depofitions of Witnefles depofing in a particular 
“ee “Manner, viz. That it was thus abled and thus written (and the like) 
in their Prefence, and to their Knowledge. If a Judge fhall omit or 
neglect to have fuch Matters inferted in the Acts of Court as the Party 
Gitigant thall afterwards be neceffarily oblig’d to prove, and the Party is 
herein put to Expences ; then the Judge thus wilfully omitting or ne- 
gleCting the fame, fhall be liable, and oblig’d to refund fuch Expences to 

the faid Party. 

But A@ts of Judicature may be cancelled and circumducted by the Will 
and Direction of the Judge, and alfo by the Confent of the Parties /izj- 
gant, before the Judge has pronounced and given Sentence ; but after- 
wards they cannot, tho’ the Judge and Parties fhould entirely confent 
thereunto, becaufe the Suit or Matter is entirely ended and determin’d ; 
and Acts made and done in the Prefence of the Judge, may be faid to be 
done by the Judge himfelf by Reafon of his Authority. Whatever Ads 
of Court or Fudscial Proceedings have been once publifh’d, do perpetu- 
ate an Evidence; and all manner of credit is to be given them, even tho’ 
the Judge that took Cognizance thereof, or that publifh’d them, fhould 
be dead ; or if he fhould be remov’d from his Office. The Words of all 
Fudicial Ads are written Narratively, uniefs it be in Sentences where- 
in difpofitive and sacthing 7 erms are made Ufe of: And, therefore, cre- 
dit ought to be given to thefe Adis, tho’ the Words in them be Narra- 
tive. 
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As 2 Preparatory A& is faid to be that Act, which is previous to the 
Principal AG in Judgment ; fo an Acceffory A& is faid to be that, 
which is fubfequent to the Prizcipal AQ: And ali Aéts done in Judg- 
ment from the Date of the Citation to the time of Conteftation of Suir, 
are faid to be done in Prizcipio Fudicii. Publick AGs both in Cyos# and 
Criminal Caufes ought to be given by the Judge, Norary, or fome other 
publick Officer, that has the Cuftody thereof, unto every one that defires 
the fame: buthe, againft whom they are made ina crimiaai Caufe, can- 
not demand the fame to be given him, tho’ they may rightly be given in 
a civi/ Caufe. Suppofe the Judge fhould fay, That he would have the 
keeping of the Acts of Court remain with him, and the Notary will have 
the Cultody of them with himfelf. Certainly in this Cafe the A€tuary or 
Writer of them ought to be preferr’d ; becaufe if he fhould doubt of 
his own ACts, he may be under fome imminent Danger of Falfhood : 
And, therefore, "tis his Intereft and Bufinefs to keep the AGs 

The Affertion of the Judge alone does not prove the Exiftence of Fu- 
dicial A&s, unlefs there be fome other Conffat of their Being*: But if* —_ 
two Judges do give Evidence or Teftimony touching thofe A@s, which{™" ™3* 
are done in Judgment, they do then (according to the Opinion of fome 
Men) make full Proof, /ed eae becaufe they may be both concern’d 
as Parties; as in a Caufe of Appeal and the like. And the Reafon, why 
the Affertion of a fingle Judge does not prove the Exiftence of Fudicial 
Aéts, is, becaufe his Office is to pronounce Judgment, and not to become 
an Evidence or Witnefs+. But (1 pray) why may not the fame be faidt Auch. 
of two Judges? Therefore, in this Refpe& the G/farors Opinion muft oo" 45 
be falfe and erroneous in Point of Law. Probatory A&s made in a fum- 
mary Caufe, or judicial Proceeding, are no Evidence ina plenary Caufe or 
judicial Proceeding. But Atts principally deduced in any Caufe, are of 
more efficacious Proof, than fuch A&ts, as are deduced by way of Iyci- 
dent : and if an A& be incidently deduced in judicial Proceedings, leffer 
Proofs arefufficient, which otherwife would not be fufficient, if they were 
deduced principally|. An A@ done in the Judges Prefence, is prefium’dy D. 42. «. 
to be done Sponte Purd: And as Judicial Ats make a Prefumption '* 
againft a third Perfon"; fodo they ipeak and make a Notoriety of them- *Gloff. & 
felves. Tho’ the Inftruments themfelves produced in Judgment are os ~a - 
reckon’d among the Fudicial A&ts; yet the ProduGtion of thofe Inftru-" 
ments ought to be reckon’d among the A€ts of Court. Fudicial AGs, 
that do not require Strepitam Fudicii, may well enough be {ped and 
done by a fecular Judge in the Church: and the Party /itiganr, feoms 
to confent to all fuch As as are done by any Judge; unlefs he con- 
tradi€ts and oppofes the fame. 

It has been already obferved, That the Afflertion of the Judge does not 
prove the Exiftence of Fxdicial ACs without fome other Coxftat of their 
Being: But this can only be underftood in Caufes of Weight and great 
Importance. For in Caufes, where the Judge has the Power of proceed- 
ing fine feriprss credit is given to the Report and information of the 
Judge in refpe€& of the Afts of fuch a Proceeding : for credit is given tothe 
relation of a Meflenger or an Apparitor; and thus a forriori, it ought 
to be given to the fimple Affertion and Report of the Judge, efpecially 
in fuch light Caufes as thefe. In foreign Countries it is not ufual to have 
Witnefles to Definitive or Interlocutory Sentences as it is with us, bur 
the AGs of Courtare fufficient ro prove the fame: and wherefoever there 
is a Judge, the A&ts of Court are not only fuppos’d to be of publick 
credit by reafon of his Authority, but becaufe they are made in a pub- 
lick Manner, as aforefaid, For -< Rule of Lawis true in this Refpect, 
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viz. That all judicial As ought to be difpatched in publick Court of 
their own Nature, and inthe Judge’s Prefence. 

Eixtra-judicial AG&s, are faid to be thofe which are made and done 
extra judicium, or out of Court, without any Oppofition given there. 
unto, and may rather be called Figs than 4f¢s in Propriety of Speech ; 
becaufe they are fuch Matters, as are done out of a Court of Judicature 


*Guid. Pap. without any difpute or controverfy arifing from thence*. Thus the Con- 
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firmation of an Election, though it be done bya previous Citation or 
Proclamation of all Perfons concerned therein, may (notwithftanding) be 
faid to be done E:xtra-judicially, when no Contradi&ion or Oppofition 
intervenes or enfues thereupon; And the Union of Church-Benefices 
is an Extra-judicial A& for the like Reafon ; becaufé all Lixtra-judicial 
A&ts, are faid to be done ex Officio, and not in a contentious Manner ;. 
fince they may be done in the Abfence of the Party. And thus in this 
Senfe, an Appeal is not a Fudicial AG, becaufe it may be interpofed in 
any Place, and at every Seafon, out of Court, according to Fob. de 
Anith \\. 


Of Admimftratton, and the Pofefion of In- 
tefiate Goods. 


N Adminiftrator, in the Civil and Cahon-Law filed Heres ab 

inteftato*, is fo called in the common Law of Exghand, ab Ad- 
minifirando , becaufe he is the Perfon to whom the Ordinary commits 
the Adminiftration of the Goods of a Perfon that dies Inteftate for de. 
fault of an Executor, and an AGtion fhall lie for and againft him, as 
for an Executor. And he fhall be accountable for fuch Goods, and be 
obliged to anfwer all Debts and Legacies, as Executors are, to the Value 
of the Goods of the Party deceafed, and no further ; unlefs it be by his 
own falfe Plea, or by wafting the Goods of the deceafed: and if fuch 
Adminiftrator dies, his Bxecutors are not Adminiftrators, it behoves the 
Ordinary to commit a new Adminiftration. And if no Perfon will ad- 
minifter, the Ordinary may grant Letters ad colligendum bona defuntti, 
and thereby take the Goods of the Inteftate into hisown Hands: where- 
with heis to pay all Debts and Legacies fo far as the Goods will extend ; 
and thereby he becomes liable, in Law, as Executors or Adminiftrators 
are, But hethat has Letters from the Ordinary ad colligendum bona de- 
funéti, is not Adminiftrator, but the Action lies againit the Ordinary 
equally as if he had taken the Goods into his own Hands, 

This Title of the Poffefionz and Adminiftration of Goods was not of 
the Growth of the civz/Law, ftrictly fo called, (which only eftablifhes 
Heirs, and gives a Right of Succeffion) but it arofe out of the Preto- 
yian Law, which in Equity, calls fundry Perfons to the Succeffion of 
other Mens Goods by Adminiftration, where there is no Will; and in 
fome Cafes, where there is a Will, as where the Will is conceal’d, or 
the Executor renounces the Probate of the Will: but if the Will once 
appears, then the Adminiftration forthwith ceafes. In Cafes where Ad- 
Miniftrations are to be granted, the Children of the deceas’d (according 
to the Cioi/ Law) have liberty to take it within a Year after the Dench 

the 
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the Party deceafed, and if they be of more remote Kindred, then they 
have only a hundred Days totake it in, unlefs thofe which are to take it 
are Infants, Madmen, Deaf, Dumb, or Blind; in which Cafes a longer 
time is affign’d : But this part of the Cio// Law, in refpett of the Time 
of obtaining Letters of Adminiftration, is not regarded with us here in 
Eagland, and is grown into difufe in fevera] Countries. A Perfon, 
who is not yet conceiv’d in the Womb of his Mother at the Death of 
that Perfon to whofe Eftate the Succeffion is in Controverfy, ought not to 
be an Adminiftrator or an Heit ab Ivtefiato to him; nor can he, either by 
the Cietl or Praetorian Law, come to the Succeffion of fuch a Perfon’s 
Bffate*; for he that is not conceiv’d in the Womb till after the Death of* D- 25: 2:6: 
the Perfon deceas’d, can never, according to the Cici/Law, be {aid to 
be related or of kin to him. 

The granting of Adminiftrations, was originally a temporal A&,, for 
above 3co Years after Chriltianity came into the World; and came ro the 
Church by the Indulgence of Princes: and, therefore, it muft, in fome 
meafure, be govern’d by the Temporal Laws. Among the Remans, the 
Judge or Pretor granted Adminiftration, not only according to the 
Tables of the Teftament, but many times, even contrary to thofe Ta- 
bles +: as where a Child was not difinherited by his Father’s Will in plaint}. 3 ¥-73- 
Terms, but only pafs’d over with Silence as not remember’d ; or thar the 
Child was not born at the time of lis Death, and fo not known whether 
any fuch Child was living, or to be hoped for or not: in which Cafe, if 
it does afterwards appear, the Mother is then put in Poffeffion of that 
which is the Child’s Parr. An Adminiftrator has the Office and Quality 
of an Executor ||, and may diftrain for Rent in Arrear in the Life-rimell Cok. Rep. 
of the Party Inteflate, or bring an Action of Debt for the fame; and > ®'% 
as an Adminiftrator may fue, fo likewife he may be charged by any 
Creditor inan Action of Debt on the Inteftate’s account; and an Admi- 
niftrator is chargeable, though not named in an Obligation, becaufe he 
reprefents the Perfon of the Inteftate*. Though an Adminiftrator* Dest en 
is not liable to a Debt upon a fimple ContraG& of the Enteftate’s : yet 23 7! 4% 
if an Adminiftrator, after the Inteftate’s Demife, prormifes to pay fuch a 
Debt, if there be a Confideration to ground the AGion on, fuch Promife 
is binding. As thus: The Tusband was indebted to another Man upon 
a Contract for Beer, and dy’d Inteftate ; the Wife took Adminiftration, 
and afterwards affum’d upon herfelf to the Creditor, That if he would 
deliver her fix Barrels of Beer, fhe would not only pay for them, but for 
her Husband’s Debt alfo, In this Cafe it was adjudg’d, That Judgment 
fhould be entered de Bowis propriis generally: for it became a Charge by 
her own A&@; and by her Promife, as Adminiftratrix, fhe has made it 
her ownDebt. Wfheeler and Collier's Cafe. hang 

There is a wide Difference between an Adminiftration that was once *”” 
Lawful, and an Adminiftration that was never Lawful. And there is 
likewife a great Difference between a Sentence declaratory, by which Let- 
ters of Adminiftration are declared to be void ; and a Sentence of Repeal, 
which allows them to be good till they are repealed, according to my 
Lord, Ch. ¥. Coke*. If an Inferior Ordinary grants Letters of Admi-* Rep. 143. 
niftration, whilft the Prerogative Adminiftration granted by the Arch- 
bifhop is in force, fuch Adminiftration is Null and Void; for two Ad- 
miniltrations cannot confift and ftand together, according to Sir Feb 
Needbant’s Cale in Coke’s Reports ¢. If Adminiftration be unduly granted +g Rep, 135. 
by the Ordinary of an Inferior Diocefs, the Party griev’d cannot have a 
Prohibition at the Common Law; but he muft appeal to the Metropoli 
or Arch-bifhop of the Province, and from thence to the Court of Delegates. 

By 
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By the Civil Law, a Man may be faid to die Inteftate four ways, as 
I fhall hereafter more largely obferve under the Title of Ipteffates. 
Fir ff, When a Man has made no Willat all. 2d/y, If he has not made ic 
according to due Form of Law; for then tho’ he has made a Will, yetit is 
the fame thing as if he had made none. 34/y, When the Will which he has 
made, is rupted and made void by the Birth of a Pofthumous Iffue, which 
he has paffed by in filence and not remembred therein, or elfe by the 
Adoption of a Child. And athly, When no Heir is named and appoint- 

*J.g12. ed therein, or no one willtake the Heirfhip on himfelf*. If no Will ap- 
pears, the Adminiftration or what the Civi/ Law calls the Inteftate 
Succeffion, is committed according to that Law in this Order. Arf, 
The Children of the Deceafed are admitted. 2dJy, Thofe that are zext 
of Kininthe Male Line. 3dly, Thofe that are wext of Kin iz the 
Female Line: but this Difference (notwithftanding) between Ma/e and 
Female, is, at this day, taken away, and they that are next of Kin are: 
equally admitted to this Succeffion. Laffly, We may reckon thofe which 
havea Right thereunto, either in that they are Man or Wife. 

Now touching the Succeffion of Husbands and Wives, there are vari- 
ous Laws and Cuftoms, according to the diverfities of Countries'and Na- 
tions. By the ancient Law of Romulus, the Wife was by Coxfarrea- 
tion {0 clofely join’d to the Husband in Wedlock, that the Marriage 
could never be diffolv’d. And as the Woman was to be modeft and obe- 
dient to her Husband, fo fhe was not only to have an equal fhare of Go- 
vernment in the Houfe with him, but was likewife, upon his Deceafe, to 
facceed as Heir to his Goods and Effate, in the fame manner as a Daughter 
fucceeded to the Goods and Eftate of her Zvztefiate Parent : and fhe fuc- 
ceeded to the whole Effate if the Husband dy’d Jvteffate and without 
yChildren ; but if he had Iffne, fhe fucceeded ex 2guvo with the Children, 

#Lib.2, as we may read in the Roman Antiquities of Dioxy/ims Halicaruaffus ++ 
But in Procefsof Time, this Law became antiquated at Rome; and as 
the Husband was barr’d from fucceeding to the Goods and Eftate of the 
Wife dying Inteffate, fo was the Wife excluded and fet afide from fuc- 
ceeding to the Goods and Effate of her Ivteffate Husband. But after- 
wards, by a Decree of the Judge or Prior, upon failure of Defcendants, 
Afcendants and Collaterals even to the tenth Degree and further, in 
Feudal Eftates, the Succeffion to an Inteffate’s Eftate was given to the 

D.38. 15.1. Husband and Wife, if they furvived each other }i; viz. when their Mar- 
riage was Juft and Lawful, and was not diffolved till the Time of their 
Death: And this Decree was afterwards approv’d, andconfirm’d by the 

#0, 38.11 Lmperial Civil Law*, and (I think) the fame is rrue even at this Day ac- 

1.C, 6.18 & cording to the Camou-Law, if the Marriage be not feparated on the Score 

tX-4 19 of Fornication or Adultery}. And as the Wife forfeits her Dower or 

*,.g, Jointure (by the Civilians called Doxatio propter Nuptias) upon this 
Account, as a Punifhment for her Adultery, and the fame falls to the Be- 

{| X. 4.20. @ hoof of her innocent Husband ||; fo fhall the furely 4 forziorz ftand depriv’d 

D. 2h 3 3% of the Advantage of fucceeding to the Bftate of her Ivteflate Husband, 
from whofe Bed fhe has thus feparated herfelf by her own Crime and 
Lewdnefs. But if this Separation ¢ Toro, happens by the Confent of 

*X.932, Parties, as on the Score of going into a Religious Houfe*, or the like; I 

4&7 think this fhall not prejudice her in the Point of Ipteftate Succelfion, 
provided fhe does not, within the Year of Mourning for her Husband 
deceas’d, betake herfelf to a fecond Marriage. By the Statute Law of 
England, it was firft enatted, That the Ordinary fhould commit the 
Adminiftration of the Ivteffate’s Goods to the next of Kin, and fuch 
Perfon might fue and be fued ; and was accountable to the Ordinary, 
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no Executors were*. But afterwards by a Statute, in the Reign oft: Ry 
Henry Vill, the faid Adminiftration was order’d to be granted to the In- ®t 
teftate’s Widow, or next of his Blood, or to both at the Difcretion of rhe 
Ordinary. But where divers Perfons, that arenext of Blood, and are in 
an equality of Degree with the Inteftate, do claim Adminiltration; or 
where only one claims it as next of the Blood, (when in truth divers are 
of equal Kindred) the a fhall have his choice to accept of one or 
more at their Requeft, And where but one or more, and not all (being 
in an equality of Kindred) do make Requeft, the Ordinary fhall, in fuch 
a Cafe, be at Liberty to admit the Widow, and him, or thofe only ma- 
king Requeft, or any one of them, at his Pleafure. And, according to 
this Statute, and the Rule aforefaid, the Ordinary muft commit Admini- 
ftration under the Pain of ten Pounds forfeiture}. But we have another tar. 4, 
Statute in the 23d Year of King Charics WW. chap. ro. dire&ting whom chap + 
the Ordinary fhall appoint to be Adminiftrators, and who fhall have the 
Benefit thereof, and be accountable as Hxecutors, and take Bond for per- 
formance thereof, and order Diftribution of the Goods: which fee at 
large |. Butthis Act of Charles II. does not fo extend to Feme-coverts 23 Cen, 2. 
Eftares, as that their Husbands may not have the Adminiftration of their chap. to. 
Perfonal Eftates* : fo that the Husband may have the Adminiftration of « 2g Can 2. 
the Perfonal Eitate of the Wife dying Inteftate by the Statute-Law, aschap. 3 
well as by the Cioil-Law. 

But by a Law in the u/?zmiam Code, as the next of Blood did bar 
and exclude a Wife from fucceeding to the Inteftate’s Eftate+; fodid thet c.a..3, 
Wife exclude and bar the Exchequer from fuch a Succeffion ||: and, more- jc, 633, 1, 
over, tho’ the Lawyer 4zo has made it a Doubt, whether a Corpora- 
tion or Body Politick, of which the Husband was a Member in his Life- 
time, fhall not be preferr’d in point of fuch Succeffion to the Wife ; yet he 
thinks the better Opinion to be, that fuch Corporation or Body fhall nor 
be preferr’d to the Wife, unlefs it be in fuch Goods and Eftate as the de- 
ceas’d had acquired, through the Means and Occafion of fuch Corpora~ 
tion or Body Politick. But there isa Law in the Novels *, which intro. *Nov. 117. 
duces another Reafon or Confideration for the Wife to fucceed to the? * 
Eftate of her Inteftate Husband, viz. Thar if the Husband fhall die in 
wealthy Circumftances with Children, and leave behind him a furviving 
Wife, who had no Dower or Jointure, fhe fhafl have out of his Goods 
and Eftare a fourth Part, if there are not more than three Children left 
behind him; but if there are more than three, fhe fhall then fucceed 
with them pro sri/i in the Ufufru&, and leave the Property of fuch 
Eftate to the Children: which feems the more equitable Doftrine, 

Among Defcendants, which are firft entitled unto the Benefit of Jy- 
teftate Succeffion ; we may reckon natural and lawful Children to be inthe 
firt Degree, as well by the Law of God, as by the Ciwi/-Daw: For it is 
therein written, 4 Son, and therefore an Heirt. Now for the clearer} Gal.c. 4 
underitanding of this Matrer, I {hall here Hiftorically confider the Series” 7- 
and order of Fi/ias Succeffion, and the feveral Changes made thereof ac- 
cording to the antient, middle, and lateft Law of the Romans; and 
hereunto I fhall fubjoin the Laws of fome other Nations touching this 
Subject. By the Law of the twelve Tables, only thofe were called unto 
the Legal or Inteftate Succeffion of their Parents, that were in the Pa- 
rent’s power at the time of his Death, excluding all emancipated Chil- 
dren, who were only call’d thereunto /ecazdo ordive. They did nor 
ftand in need of the Help of Man to give them the Adminiftration of 
their Barher’s Eltate, but were, by the Law icfelf, immediately made 
Heirs and Adminiltrators thereof, and became weceffary Heirs or Ad- 

I miniltrators 
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miniftrators whether they would or not: But what I here mention, only 
obtain’d in refpect of the Father’s Goods and Eftate, and not in regard of 
the Mother’s, becaufe they had not their Children in their Power ; and 
by the Law of the twelve Tables, Children did not fucceed unto their 
* 4.3.3.1 Mothers*. But afterwards by a Decree of the Senate called Senatus- 
confultum Orfitianum, made under the Emperor Af. Avtoninus the 
Philofopher, and his Son Commodus, A. D. 181. Lawful Children were ad- 
mitted to fucceed unto their Mother’s Eftate ; and the Son or the Daugh- 
ter, were preferr’d unto all other Kindred of the Mother deceas’d, even 
to the Father or Mother of the Mother deceas’d, who did not fucceed if 
¥J-3.4.1. there were any Grandchildren living And thus the Sons, if there 
were feveral ar the Time of the Mothers Death, fucceeded the Mother 
C6 57 & az partes viriles | And if they died before they were admitted to the 
Adminiftration, they tranfmirted their Right of Adminiftration to 

*C,6 52% theirs, if they had not repudiated and fet them afide*. 
It was, generally fpeaking, the common Cuftom of all Nations, That 
Sons,and Daughters fhould equally fucceed their Parents, dying Inteftate, 
without any diftin@ion of Sex: which thing was afterwards eftablifh’d 
by the Laws of the Vifigoths 3 among whom, Children of the firft Degree 
or Order were firft call’d to this Succeffion, as it happened among the 
Romans: After thefe came the Grandchildren, and then the Great 
¢Lib.g. Granchildren ; for which, fee the Laws of the Vifigoths +; and then 
Tit 21% came the next in Degree of Kindred : for the Law of their Tables made 
1 Se aie yno diftinGtion of Sex in this Inteftate Succeffion ||. The Voconian Law 
admitted only Daughters, and other Women, to a certain Part of the 
Eftate. And the Lombard Law,. by a Conftitution of Laitprandus, 
*Leg, Long, only admitted them to a third Part *: But the more noble Provinces, 
Tits. — which confider’d each Sex, and the Nature thereof with greater accura- 
ty, preferr’d the Males. And God, the wifeft Lawgiver of all, has 
enacted a Law in the following Words, viz. If 2 Maz dies and has no 
Son, ye fhall then caufe his Inheritance to pafs unto bis Daughter. 
And if be bas no Daughter, ye foall then give his Inberitance unto bis 
Brethren. Andéf he has no Brethren, ye fhall then give his Inhevi« 
tance unto bis Father’s Brethren. And if bis Father has no Bre- 
thren, ye foall then give bis Inheritance unto his Kiufman or next of 
Blood, and he foall poffefs it ; and it hall be unto the Children of Urael 
¢Num.c27.g perpeiual Statute of Fudgment +. By anantient Law of the 4rmenz- 
we 910 gas, Women did not fucceed their Parents, nor their Brethren, till {uch 
: time as the Emperor Fa/fimianz correCted this Law by a Novel Confti- 
Nov. 2x tution|, By the Laws of Burgundy, if any one dies Inteftate without 
a Son, the Daughter {hall fucceed to the Father’s and Mother’s Eftate in 
the Place of a Son; and if he fhall happen to die without leaving Son or 
* Leg.Burg, Daughter, the Eftate fhall come to the Sifters, or next of Kin*. And 

Titi the like Law isamong the Saxons and the Emg/i/h. 

The Eftate and Inheritance of a Perfon dying Inteftate, is, by Right of 
Devolution, according to the Civi/-Law, given to fuch as are ally’d to 
him ex Latere, commonly ftiled CoM/aterais, if there be no Afcendants or 
Defcendants furviving at the time of his Death. But the Order of this 
Succeffion is various and different, as the Order of Afcendants and De- 
fcendants was: And, according to that Order, this Succeffion of Col/a- 
zerais obtains and takes place. For by the Law of the twelve Tables (as 
already hinted) it was given firft to the Inteftate’s Children, then to his 
Kindred by Confanguinity on the Father’s fide; and, laftly, to fuch as 

p. 38.16. were neareft of Kin to him on the Mother’s fide. And according to 
.@2 thisLaw, Brothers and Sifters were admitted to the Succeffion of a Bone 
ther 
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ther deceas’d in an equal manner, tho’ they were not all defcended from 
the fame Father or Mother]. But, by a more modern Law among they c.«. 58 u 
Romans, touching the Succeffion of CoMaterals, Brothers of the whole 
Blood are preferr’d to Brothers of the half Blood only: And thus the 
Brother and Sifter of a Brother already dead, did not come in for the 
Eftate with the Children furviving and defcending from the other Bro- 
ther already dead ; nor did Nephews come in with their Uncles on the 
Father’s fide for the Eftate of their faid Uncle*. Nor is it any Objection * G6. 57. 4s 
to fay, That Brothers ex uo latere are ally’d to the Perfon deceas’d even 
inthe fecond Degree; and, therefore, are iz part gradu: becaufe Per- 
fons ally’d by the whole Blood do not only depend on the fame Degree, 
but are knit together by a twofold Right or Bond of Alliance, siz. by 
that of the fame Father and Mother : and thus as two Bonds bind ftrong- 
er than one, fo do two Reafons avail morethan one. And this is true in 
Succeffion to A//odial Eftates; but ’tis otherwife in Succeffion to Fexdal 
Inheritances; for then the Brother of the whole Biood fhall not, by any 
means, exclude the Brother by the half Blood ; becaufe, in Fenda/ Eltates, 
the Bond is not confider’d on the Mother’s fide. 
According to the Common Law of Ezgland in Adminiftrations, the 
whole Blood oucht to be preferr’d to the half Blood: for next of Kin 
fhall be intended to be meant, according to the Statute, of fuch as the 
Common-Law adjudges to be fo; and fo it was held in Brown’s Cafe, 
before the Delegates, in the 8th of King ChariesI. But according to 
Stiles’s Report }, one of the half Blood is in as equal a Degree of Kin- + Fol. 4 
dred to have the Letters of Adminiftration committed to him, as one of * 7% 
the whole Blood is. A Man dying, left Ifue by two feveral Venters, 
wiz. by the firft three Sons, and by the fecond two Daughters: one of 
the Sons, and the older of the two furviving Brothers, takes out Letters 
of Adminiftration. And Sir Lyonel Fenkins, Judge of the Prerogative 
Court, would compel the Adminiftrator to make Diftribution to the Si- 
fters of the half Blood. ‘Whereupon a Prohibition was pray’d, but upon 
Advice by all the Judges, ic was deny’d ; for that the Sifters of the half 
Blood, being of Kin to the Inteftate, and not in a remoter Degree than the 
Brother of the whole Blood, they muft be accounted in equal Degree || :!I Mod. Rep 
and this is true as to the Diftribution of the Eftate, but not as to granting *°” 
of Letters of Adminiftration, according to the Statute. Syzirh’s Cafe. 
Adminiftration was granted to the Sifter of the half Blood of the 
Inteftate, and her Husband by the Prerogative Court, and the Brother of 
the whole Blood fued to have the Letters of Adminiftration repeal’d : 
And upon a Motion made for a Prohibition on this Suggeftion, it 
was agreed by the Court, That the Sifter of the half Blood, is in equa] 
Degree of Kindred with the Brother of the whole Blood, accord. 
ing to the Statute. And fo it was refolv’d in the firft of K. Charles I. 
between Glafcock and Wingate, known by the Name of Yeleerton?s 
Man’s Cafe. And if the Ordinary has once executed his Power according 
to the Statute, he cannot repeal the Letters upona Citation without Caute 
fhewn. But it was refolv’d, That the Statute was not obferv’d in grant- 
ing Letters in this Cafe; becaufe the Husband who is not of Kin to the 
{nteftate, isjoin’d with the Wife: and if fhe fhoulddic before him, he 
would continue Adminiftrator againft the meaning of the Sratute. And 
for this Caufe, a Prohibition was deny’d, But it was faid, That if it 
had been granted to them during Coverture alone, perhaps it might have 
been good; becaufe the Husband might have adminilired during the 
Coverture, though it had been granted to the Wile only*. Bronsw verf.* Stet cus 
TF tod. B oh 
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Letters of Adminiftration of the Goods of Sir Fobu Lamb Inteftate, 
were granted by the Prerogative-Court, to the Wife of one A7/, being 
near of Kin to the Inteftate: and, upon a Suggeftion of Suit there by 
others of equal Degree, for a Diftribution of the Inteftate’s Goods, ac- 
cording to an Agreement made by the Adminiftrator (as pretended) a 
Prohibition was pray’d and granted. For the Statute requires, That 
Adminiftration be granted to the next of Kin for their Advantage ; and 
when the Ordinary has once executed his Power (as aforefaid) according 
to the Statute, he cannoz alter it, nor has he any Power to compel the 
Adminiftrator to make Diftribution according to the Agreement: And 
*twas faid, That the Court threatned to repeal the Letters granted, un- 
lefs fhe would exhibit a true Inventory, and pafs an Account : But if it 
appears, that they go about to repeal the Letters for not doing it, a 

* Seled, caf. Prohibition will lie; which was not deny’d by the Court*® AGH & 
p. 56. Usor, verl. Bird, and others, 

In Goddard and Brier’s Cafe, the Court was of Opinion, That 
this kind of Adminiftration, during the Minority of an Executor, was 
not within the Statute of 21 A. 8.to be granted of Neceffity to the 
Teftator’s Widow, becaufe there is an Executor all the while: But it 
had been otherwife (perhaps) if the Executor had been made from a Time 

Hob. Rep. tocome}. And where one of the Executors is anInfant, and may not 
P25 prove the Will, Adminiftration during bis Minority maybe granted to 
the other, who may bring an Ation ole. And it is not inconfiftent, that he 
fhall have the Adminiftration in fucha Cafe: for it is not granted as upon 
one dying Inteftate, but only to enable him tofue alone; becaufe the other 
is not capable of proving the Teftament, and fo cannot join with him, and 
{i Levin’ he may not fue alone |. 
Rep. Part 2 By the Common Law of Exgland, an Adminiftration, granted dye 
B24 — rante minori: /Etate, ceafes to have any Effe& in Law, as foon as the 
Perfon arrives at the Age of feventeen Years: And, therefore, if a Per- 
fon brings an A@tion as Adminiftrator durante minori 7Etate, he ought 
to aver the Perfon, for whofe Intereft he brings the A€tion, to be a Mi- 
nor within the Age of Seventeen; otherwife he fhall be barr’d of his 
* Lib. 5. Action. See Piggot’s Cafe in Coke’s Rep.* ‘Thus if an Infant be made 
Fol 29 = Executor (as aforefaid) Adminiftration may be granted to the Mother 
or any other Friend of fuch Infant durante minori ALtate, which fhall 
ceafe and be void, when the Infant comes to feventeen Years of Age: 
And fuch an Adminiftrator may not fell any Goods of the Perfon deceatfed, 
unlefS it be for the Neceffity of Payment of Debts and the like; for he 
has his Adminiftraror pro bono ¢ commodo Mznoris, and not for his Pre- 
judice. Nor can he affent to pay Legacies, unlefs there be Affets to 
pay Debts, gc. And if fuch Minor be a Woman under the Age of 
Seventeen Years, and marries 4 Husband being of full Age, the Admi- 
niftration then fhall ceafe and determine. Where an Executor dies In- 
teftate, the Refiduary Legatee fhall have the Adminiftration granted to 
him, and nor the next of Kin ; becaufe that is more fuitable to the Inte- 
tDyer's reft of the Teftator’s Meaning }. 
Rep. p. 37% Jt has been often refolv’d againft 5 Ed. 6. That the Rather or Mo- 
ther are next of Kin, to whom Adminiftration ought to be granted in 
Coke's  refpect of Children dying Inteftate|. By the Cod Law, if a Son 
3: Rep. 37 dies Inteftate without a Will, and leaves behind him neither Mother nor 
*Nov.118. Brothersto inherit his Eftate, the Father fhall fucceed as Heir thereunto* : 
cap. 1.2 and this Affertion isfo well eftablifh’d by that Law, that it would be al- 
moft a Crime to difpute the fame, But if a Son dies Inteftate, and leaves 
a Father and Mother behind him, they are both at this Day, by a novel 
Con- 
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Conftitution, equally admitted to the Succeffion of the Inteftate’s Eftate, 
tho’ by a Law in the Digeffs and Code*, the Father is preferr’d unto the* C. 6. 56.2, 
Mother in Point of Succeffion to his InteftateSon. But touching thist: 3 4% 
Law in the Nowe/s, there has been a great Difpute among the Dodtors, 
gix. Whether only thofe Goods fhall be given to the Father, which 
came to the Son from the Father, or by the Father’s means; and thofe 
to the Mother, which came from the Mother, or by her means. Bartolus 
thinks, that che Afcendant by the Father’s Line, ought to have the Goods 
of an Inteftate Son, which the deceas’d had fiom the Father, or by his 
means; and likewife the Afcendant by the Mother’s Line, fhould have 
thofe Goods, which the Son deceas’d acquired from his Mother, or by 
her means: and for this Opinion, he quotes two Laws in the Margin 
much to this Purpofe ; and hereunto Zmo/z, Romanus and Fafox, have 
fub{feribed themfelves in their Comment on the firft of thefe Laws}, Butt Ales. conf 
this Opinion of Bartolus, and others, docs in no wife pleafe fome Per-1* °"* 
fons ; becaufe, fay they, the Father and Mother fhall equally fucceed 
to their Inteftate Son: But the Opinion of Bartolus is chiefly follow’d 
where the Cici/ Law is practis’d. 

Although, according to Rollsil, the Archbifhop fhall grant Letters off Peg. 9c8: 
Adminiftration of the Goods of one dying Jnteftate beyond Sea; yet if 
a Man dies Inteftate, having Goods in Fxgland and Ireland, feveral 
Adminiftrations ought to be granted. And ’tis the fame thing if he 
dies Inteftate, having Goods, in the feveral Provinces of York and Czz- 
terbury. Dyer’s Rep. 305. Pi. 58.* Where Adminiftration is granted > Lei 
by the Infertor Diocefan, where there are Bona notabilia, “_ after- » 86, atl 
wards it is granted by the Archbifhop ; or ¢ contra, how they fhall ope. 
rate together. See Needbam’s Cafe in Coke’s Rep. fj Tt was held byt Rep.& 
Tilden and Kadam Juftices, that where a Man dies Inteftate, ha- 135 
ving Goods in feveral Pecudiars, the granting of Adminiftration does 
belong tothe Metropolitan of the Province, and not to the Ordinary of 
the Diocefs, for they are exempt from the ordinary JurifdiGtion |, upon an jl Levin 
Exception taken to a Declaration, that it was not Good, becaufe he de- Rep. Pt 
clared as Adminiftrator upon Letters granted by the Archdeacon, and did »™ 
not fay by the Ordinary of that Place, nor cad de Fure it did belong to 
grant it. The Court held, that it was good in Cafe of the Archdeacon, 
as well as in Cafeof the Bifhop, for the Archdeacon is Oculus Epifcopi 
and by Twifden, the Declaration was good without faying per loci i//ius 
Ordinarium, becaufe he produc’d his Letters of Adminiftration *. * Levin, 

It was agreed by all the four Judges in the King’s-Bench, That where —_ how | 
the Ordinary has once granted Letters of Adminiitration according to the , 
Statute, he may not revoke or repeal the fame without Caufe fhewn ; be- 
caufe the Grantee has an Intereft in the Goods by the Statute, which the 
Ordinary cannot take from him without good Caufe fhewn: But for a 
good Caufe, they all thought that he might; as when the Adminiftrator 
becomes a Lunatick, and the like. And it was faid, Thar the ranting 
of Adminiftration, whilft a Caveat was depending, was a {ufficienr 
Caufe to revoke the fame. And they faid, that the Judges delegared are 
the proper Judges of what validity the Cavegr thall be according to 
their Law: And it fecm’d to them, that it was a Superfedeas at the Com- 
mon Law, and that as Judgment given after it, according to the Com- 
mon Law is crroneous, {fo it isaccording to the Cjoz/ Law after a Creat. 
But be it fo or not, it isto be judged by the Delegates, who are the pro- 
per Judges of this manner of Proceeding in their Courts touching a Mat- 
ter Heclefiaftical, which belongs to their Courts, and not to the Com- 
mon Law, which is not acquainted wich their manner of Proceeding ;.i Levis, 
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If an Ordinary grants Letters of Adminiftration where there is a Will 
and Executors named therein, though it be conceal’d; yet the fame is 
oat void, and not made good by the fubfequent Renunciation of the Exeou- 
PL 2, tots lle 
rm - Where an Appeal is made, and the firlt Adminiftration is confirm’d, it 
is ufual then to fend back the Caufe to the Court from whence it came 
by Appeal: But when the firft Sentence is revers’d, then the firft Coure 
is velted of ics Jurifdi@tion ; and the Court that reverfes it, fhall com- 
mit the Adminiftration de zovo ; becaufe according to this Maxim in the 
Civil Law, a Fudge that has once aggriev’d a Man, is always prefumd 
* Bald. in 10 be willing to aggriewe bim™. Letters of Adminiftration obtain’d b 
1 16.C.7- Fraud and Collufion are void, and fhall not repeal a former Admini. 
62, ftration + If an Adminiftrator dies, his Executors are not Adminiftra- 
Rep. 3 tors, but it behoves the Ordinary to commit anew Adminiftration. And 
fol. 78 if a Stranger, that is not Adminiftrator or Executor, takes the Goods of 
the Perfon deceas’d, and adminifters of his own wrong, he fhall be 
charg’d and {u’d as an Executor in his own wrong in any Action brought 
j'Term. del. againit him ||. If the Metropolitan, pretending the Party deceas’d had 
ley. Bona notabilia in divers Diocefles, grants Lettersof Adminiftration, fuch 
Adminiftration is not void, but voidable, by a Sentence. But if the 
Ordinary of a Diocefs commits the Adminiftration of Goods, when the 
Party deceas’d has Bona notabilia in divers Dioceffes, fuch Adminiftra. 
tion is meerly void, as well in refpe€t to the Goods in his own Diocefs, 
*Coke as to allothers*. Ifthe Ordinary takes any Reward or Fee for preferring 
ifer |, of any one Perfon before another to the Adminiftration, it is Bribery in 
62 ehe Ordinary, and he may be punifh’d with Fine and Imprifonment at the 
7 Coke — King’s Pleafure, and frequently with the Lofs of his Place; As the 
3Inttp. 14% Deobate of every Bifhop’s Lait Will and Teftament belongs to the Arch- 
bifhop of the Province, though he has no Goods but within his own 
Diocefs; fo does the granting of Letters of Adminiftration, touching his 
Goods, belong to the faid Archbifhop. 
Tho’ the Ordinary may call the Adminiftrator to an Account, yet he 
cannot force him to make a Difpofition of the Surplufage of the In- 
teftate’s Goods after Debts paid, by the true meaning of the 21 H. 8. c. 4. 
But what remains fhall go to the Adminiftrator, in cafe there be any 
more Debts to pay, which as yet are not come to his Knowledge ; and if 
the Ordinary will meddle in caufing a Difpofition to be made, a Prohi- 
bition will be granted againft him, if the Adminiftrator requefts it. 
|| Crok, Rep. Levan’s Cafe il. An Adminiftrator accounted before the Ordinary, and 
Pr 3. prov’d Payment by one Witnefs ; and becaufe the Ordinary would aot 
allow of Proof by one Witnefs, but excommunicated the Party for want 
of Proof, a Prohibition was thereupon granted : and the Book fays there, 
That the Jurifdi&tion of the fpiritual Court is not taken away by the 
*Larch.Rep. Prohibition, but their Proceedings only regulated *. 
fol. 117. In the South part of Ablland, in refpe€t of Succeffion to an Inteftate’s 
Eftate, the Dutch do not make ufe of the Roman Civil-Law, but have 
a particular Ordinance of their own, publifh’d 4pri/ the firft, 1580. 
And in North Holland, commonly called [eft-Friezeland, they have 
alfo, fince that Time, receiv’d a f{pecial Law from their States Provincial, 
which governs them in this refpe&i: Nor are we here in England di- 
rected by the Civi/ Law in this Point of Adminiftration or Inteitate Suc- 
ceffion, but are in a great Meafure govern’d by the Municipal Laws 
of the Realm. 
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Of Admiffion to Ecclefiaftical Benefices: And of 
r D the Caufes of Refufal. 


Dmiffion is, when the Patron prefents a Clerk to a Church that is va- 
cant, and the Bifhop upon Examination admits and allows of fuch , - 
Clerk to be fitly qualify’d, by faying, ddaitto te babilem, &5c.* And yc fo, 944. 
the Writ de admittendo Clerico, isa Writ granted to him, that has reco-., 
ver’d his Right of Prefentation againft the Bifhop in the Common-Pleas, 
See the Form of this Writ in Pirzherb. Natur. Breviumt. A Perfont Fol, 38 & 
that defires Admiffion to a vacant Benefice in the Church, ought, in his @i°55 0° 
Prefentation, according to the Caron Law, to exprefs the Way and 
Manner how it became voidll: for, according to that Law, it is of great || Dd. in. 
moment to confider, whether it became vacant de Fure tS de Fatto, or 2% %* 
de Fure only, For an Ecclefiaftical Benefiee is fometimes void de Fure . 
G& Fatto, and then it ought to be conferr’d on an Idoneous Perfon * ;*%. 3. 5. 29: 
and fometimes de Fufto and not de Yure, as when a Man fuffers a Spo- 3° ® 35 
Viation by his own A& }. And fometimes it is vacant neither de Faffo nor t X. 40.2 & 
de Fure;, and in this Cafe, and in that immediately foregoing, it ought” 
not to be conferr’d on any one. So that he who is admitted unto fuch a 
Benefice, ftands depriv’d thereof ip/o Fur \l. yo 8 
By the Cexor-Law, Admiffion and Inffitution unto Ecclefiaftical Be- .-& 13- 
nefices, does not only belong to the Bifhop of the Diocefs, but even to 
any other Ecclefiaftical Perfon, provided ‘this Perfon has {uch Right firft 
derived to him from the Bifhop, and can by fuch precedent and original 
Title legally prefcribe unto fuch a Right of Admiffion and Inftitution *.** 3 7. 6 
And ‘tis likewife faid in our Law-Books, 'That-Perfons may have the Right 
of Admiffion to Ecclefiaftical Benefices Fare proprio, if they have this 
Right and Power by fpecial Privilege : So thatthe Chapter of a Cathedral 
Church, may do this Fure proprio, when the Epifcopal See is vacant ; 
bur a Vicar-General, in the Bifhop’s Life, only aéts herein Fure alieno. 
A Bifhop, in the Bufinefs of Admiffion or Inftitution, is not to be look’d 
upon as a mere Minifter or Inftrument, but as a Judge: And, there-415 0. 7. 
fore, in many Cafes, he may refufe to admit the Clerk prefented to him;* 
and juftify his Refufal. And the Caufes of a Refufal, may arife either 
fiom the Perfon of the Clerk, the Prefentation he brings with him ; or, 
thirdly, from the Condition of the Church, to which he is prefented, ¢c. 
Firfi, They may arife from his Perfon. For every one, that is prefented 
toa Church, ought to be duly qualify’d to perform the Duties of the In- 
cumbent thereof; and this the Law of Reafon renders fufficiently evi- 
dent : and, therefore, he ought to be ordain’d or made a Minifter, ac- 
cording to the Direétion of the Laws}. For whatever the Law has |i Dyer-Rep 
been heretofore as to Laymen in refpe€t of Deaneries, Prebends, and? *9* 
oiher Ecclefiaftical Benefices without Cure of Souls, and to Deacons in 
refpect of Benefices with Cure ; yet as the Law now ftands by a Statute 
in King Charles the Second’s Reign, neither Laymen nor Deacons, but 
only a Prielt according to the Form and Manner prefecrib’d by the Book 
of Common-Prayer, can have an Ecclefiaftical Benefice or Dignity, upon 
Pain to forieic for every Offence one hundred Pounds, except the King’s 
rroteflor of the Cici? Law within the Univerfiry of Oxird, who may 
hold 
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hold the Prebend of Shiptow in the Cathedral Church of Salisbary, 
though he be aLayman*. But tho’ no other than a Prieft duly ordain’d 
is capable of being admitted to an Ecclefiaftical Preferment ; yet if a 
Clerk goes to the Bifhop with a Prefentation for an Admiffion and Infti- 
tution, not having with him Letters of Orders to teftify that he is a 
Prieft dily ordain’d, nor making ahy Proof thereof; and the Bifhop, at 
the Clerk’s Requeft, gives him a Week’s time to bring them, and the 
Clerk does not return till the Patron’s fix Months are elapied : In this Cafe 
it was held, That the Caufe of the Bifhop’s refufal to admit was not 
fufficient, and that he fhould not have the Turn by Lapfe, becaufe the 
Clerk is not bound to fhew his Letters of Orders. But it was urged, 
That the Clerk, whois prefented, ought to prove to the Bifhop that he 
is a Deacon, and that he hasOrders, otherwife by the Statute of the x3th 
of #ijz. the Bifhop is not bound to admit him: for as the Law then 
ftood, a Deacon was admittable. To which it was faid, That the Sta- 
tute does not compel the Clerk to fhew his Orders ; for (perhaps) he has 
loft them. But then it was a Queftion, how the Clerk fhould prove 
himfelf to be in Orders, becaufe it feems to be granted that he ought to 
do this: To which it was faid, That the Bifhop might examine him 
upon Oath touching his Orders. However Judgment was given againft 
the Bifhop +: which feems to be a hard Cafe, unlefs the Bifhop has not 
only Authority to examine him upon Oath, but be alfo bound to do it 
ex Officio, on the Clerk’s refufal to fhew his Orders. And in this Cafe ic 
was alfo faid, that though a Clerk does not exhibit to the Bifhop Letters 
Miffive or Teftimonial, teftifying his Ability and good Behaviour ; yee 
the Bifhop ought not to refufe the Clerk, or defer the Admiffion of him; 
becaufe the Bifhop is, by Examination, to try the Clerk’s Abilicy, and 
may alfo make enquiry touching his Behaviour, fince the Law allows him 
time convenient. But though a Clerk does bring to the Bifhop Letters 
Teftimonial reporting his Sufficiency to ferve the Cure, yet the Bifhop 
may proceed to the Examination of him in refpect of his Ability, and 
may take Time to make enquiry touching his Behaviour: And Ro/ls 
fays||, 28 Days are allow’d by the Law for that Purpofe. And fhould 
the Bifhop be fatisfy’d as to the Clerk’s Ability and good Behaviour; yet 
he is not bound inftantly toadmit him: And if a Clerk, coming to the 
Bifhop for Admiffion, be order’d to come to him again afterwards to be 
examin’d, becaufe he has other Bufinefs, this is no Refufal of the Clerk, 
So that if the Clerk returns not again for the Admiffion, and the fix 
Months expire, and the Bifhop do thereupon collate by Lapie, this will be 
a good Plea for the Bifhopupona Quare Impedit*. 

If the Bifhop, upon Examination, finds the Clerk prefented infufficient 
to ferve the Cure that is committed to him by the Patron, he may then 
refufe to admit him}. And tho’ the Clerk be otherwife learned, yet if 
he be prefented to a Church in /V7aies, where the Parifhioners are to have 
divine Service inthe #Ve/ch Tongue (for that they underftand not Axgijh) 
and the Clerk is not able to fpeak Welch, the Ordinary may refufe him as 
uncapable of the Cure. And the Reafon why the want of We/cb, in 
fuch Cafe, is, at this day, a juftifiable Caufe of Refufal, is becaufe of a 
private AG@t of Parliament made in the 5th of Eijz. entitled, Gn Qt 
inane for the Cranflating of the Witte, ana of the Divine Service, inta the 
Welch Congue. And now it may be further faid, I conceive, by Reafon of a 
Claufe in the Statute of the 4th of Charles Ul. by which it is enacted, 
That the now Common-Prayers fhall be tranflated into the /Ve/ch Tongue ; 
and, being fo tranflated, fhall be ufed by all Minifters and Curates in 
Vales. For atthe Common Law, before it wasthus enaGted, Ignorance 
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of the ae Tongue was nota Caufe of Refufal of any Perfon prefented 
to fuch Church in Wieles. And becaufe the A& of the gth of Ali«. 
that makes this Alceration in the Common-Prayer, was but 2 private 
A& ; according to Anderfor, the faid A& nor being pleaded by the Bi- 
fhop, they could not take notice of it, but would adjudge according to 
the Common. Law; and therefore, it concerns the Bifhop in the like Cafe 
to plead ir {pecially *. Or if a Perfon be prefented to a Church in Ezg-+peon,Rep, 
lend, who does not underftand the Ezg//h Tongue, the Bifhop may re- pt. s.p. 31, 
fufe to admit him for fach Incapacity +: But if he underftands our Lan- + Hob. Rep. 
guage, though he be an d/ien born, yet he is mot to be refufed. Seep. 147. 
Statute the 774 HW. 4. Chap. x2. and the 1472 #. 6.Chap.6. Tho’ by the 
Statute of the 137 of Rich. 2.and the firft of Henry the 5th, Chap. 7. 
Frenchmen be diiabled to have Benefices in Hxvgland. But it isthoughe 
that thefe Staturces are not in force at this Day jj; yet Coke faid, thar ify Rolls Abr. 
the King will prefent a Frevchman or Spaniard, they fhall not hold the* » 34% 
Benetice within this Realm*, And Coke fays alfo generally, That if an * Godb-Rep. 
Alien or Stranger be prefented toa Benefice, the Bilhop ought not to ad- 
mit him, but may lawfully refufe forodo. And this Opinion of Coke’s 
is given on Confideration had of all the Statutes, 
When a Bifhop refufes a Clerk for Infufficiency, andthe Patron there- 
upon prefents another, fuch Bifhop fhall be deemed a Difturber, if he af- 
terwards within the fix Months admits the firft Clerk prefented to him; 
becaufe, having once refufed toadmit him on theaccount of Infisfficiency, 
he cannot aiterwards accept him. See the Bihop of Hereford’s Cafe iNy) Pafch. 26 
Croke’s Reports|!, But there are other good Caufes for she Bifhop to deny Blix. p. 27. 
Admiffion to a Clerk prefented to him, befides that of Infufficiency in 
point of Learning: for whatever are held to be good Caufes of Depriva- 
tion, are likewife faid to be fufficient Caufes to deny Admiffion to a Be-.. 
nefice, as Incontinency, Perjury *, Herefyt, Baftardy || not difpenfed with, tm ae § 
Drunkennefs, Simony, Outlawry, Irreligion, and the like: All which thet 15 4.7.20 
Reader may fee more at large under the Title of Deprication. As a!l7¥ 6 
Clerk prefented may be refufed Admiffion, if he has been guilty of Perjury 
before a lawful Judge in a Court of Judicature *; fo he may hikewife bes 38 Es 3 
refufed Admiffion, if ic appears by his own Confeffion that he is guilty £ 2. 
thereof, tho’ there be no Conviction of it + For it is faid, thar the Ordinary t Dyer Rep. 
may refufe a Clerk upon his own Knowledge of an Offence committed by —_—™ 
him (provided fuchOtfence bea good Caufe of Refufal) tho’ he be not convi&- 
ed thereof by the Law ; and this fhall betry’d by Iffue, whether it be true or 
not ||. But tho’ a Clerk be a Haunter of Taverns, and a Playerat unlawful ll 36 E 3.2 
Games, yet the Bifhop may not refufe him Admiffion, unlefs he has been °: 
guilty ot frequenc and fcandalous Aéts of DrunkennefS ; becaufe thefe 
Faults of haunting Taverns, and playing at unlawful Games, are not evil 
in their own Nature, but only fo by a Prohibition of Law “: But inthe+ Dyer Rep. 
rst) Year of Charles the Firlt, this Cafe was denied to be Law after much 154 
Debate by Jultice Perey, and fo agreed by Fowes. Noor is it fafe for the 
Ordinary to refule a Clerk, becaute he is theSon of the laft Incumbent 
of the Church, tho’ he fhould not bring any Difpenfation along with him, 
onthe account of the Czvom Law, which fays that the Son cannot fucceed 
the Father ivan Ecclefiaftical Benefice + ; becaufe, as it has been held, $ x117.3, 
the Cizwon Law in this Cafe does not obtain in the Church of Bacizad.©* 
Sed Ouere ; becaufe the Archbifhop of Canterbury ufually grants Difpen. 
fations at the Requeit of fuch Clerks: but if the Ordinary refufes bly 
Caufe, and the Patron prefents another, who is inftituted and induéted, 
the firft Clerk is without any aed at Law; and if he fues the fecond 
Clerk 
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Clerk in the Spiritual Court, he may be flopped by a Prohibition from 


ae Ref proceeding in fuch Suict. 
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In a very late Cafe, the Bifhop of Exeter refus’d toadmit a Parfon toa 
Living, becaufe he was Infufficient in point of Literature, and for that 
Reafon tubabilis ty minime idoneus ad habendam Ecclefiam cum curd 
animearum;, which was the Bifhop’s Plea, upona Quare Impedit. *Tis 
true, the Courts in Weftminfter-Haill held this to be too uncertain a Plea, 
and aloofe way of Pleading; and therefore gave Judgment for the Plain- 
tiff in the Quare Inpedit, which was affirm’d upon a Writ of Error in 
the King’s-Bench ; but the Judgment was afterwards revers’d in the 


{Cafes adj. Hloufe of Lordst. So thatall thefe Caufes above-mentioned are now good 


Caufes of refufal to admit a Clerk to a Benefice ; and they are fuch as 
relate to his Perfon: Butif there be no Incapacity in the Prefentee, yet he 
may refufe to admit him for fome Caufes relating to the Patron, as I fhall 
hereafter obferve under the Titles of Pastroz and Prefentation. 

It is ena€ted by a provincial Conftitution in Lindwood*, that every 
Bifhop fhall grantto the Clerk whom he has admitted unto an Eclefiafti- 
cal Benefice, Letters Patents touching his Admiflion and Inftitution there- 
unto, containing and fetting forth (among other things) in what Orders 
the Perfon admitted was at the time of his Admiffion, w/e. whether he 
was a Prieft or Deacon, and alfo by what Title he was admitted to fuch 
Ecclefiaftical Benefice. For thefe Letters Patents in Matters of Be. 


{ Bern. in. nefices are in the place of a Title}: and therefore it feems according to 
20% 33+ Dernard of Compoftella, that if thofe Letters are defective, the Title is 
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naught and vicious; but I am ofa contrary Opinion, becaufe a good Title 
toa Benefice may be proved otherwife than by fuch Letters Patents; and 
fomay Admiffion likewife. It has been held by fome Perfons, that if 
inthe Letters of Inftitution there be no mention made of the Perfon ad- 
mitted to an Ecclefiaftical Benefice, that he was a Clerk in Holy 
Orders at the time of his Admiffion ; this Defect fhall vitiate his Inftitu- 
tion, and render his Title naught, becaufe there is no Evidence of a Qua- 
lity neceffary unto fuch Admiffion, giz. that of Orders or Clerkfhip ; and 
thus an extrinfick Quality is omitted, which is not eafily prefum’d, but 
oughtto be prov’d. But I think that fuch a Defe& fhall not prejudice 
the Perfon admitted, if it may otherwife appear, that the Perfon ad- 
mitted was in neceflary Orders at the time of his Admiffion, becaufe the 
Truth of Things done fhall not be vitiated by the Subtleties of Law, or by 
any Errors of Man}. But if he was not in fome Orders at that time, then 
it fafficiently appears, that his Tile is vicious in refpe& of his In- 
capacity. 
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Of Adultery, and the feveral Pumfbments 
thereof. 


HE Julian Law touching Adultery, which was made by Papsfias 
Cafar \, isa Law which punifhes not only Adultery, but likewife 
Whoredom, Inceft, and what the Civilians in Latin file Lenocinium ul 
and wein Ewgilifh call Bawdry, which is a wicked Pratice of procuring 
and bringing Whores and Roguestogether. The Latin Words i" 


Parergon Furis Canonici Angheams. 43 
and Adulterinm, which we call boredom and Adultery, are in the Books 
of the Civil Law promifcuoufly made ufe of, tho’ properly {peaking 
Adultery is committed ina married Woman, and Stuprum ina Virgin, 
Widow, or Boy, as may appear from the Laws quoted here in the Mar- vines 
gin *. I fhall here treat of Adultery, and afterwards of Inceft and p ,8.74'7 
‘Whoredom under their proper Titles. D. 48.5.10%. 

Now Adultery is defined to be the Violation and Defilement of ano-* ?r'™ 

ther Perfon’s Bed +; and it may be committed on another Man’s Wile, +,¢ Q.t. 
tho’ fhe be what the Cio7/ Law calls Uxor Injuffa: For itis enough if fhe 
bea Wife, tho’ fhe docs not come into her Husband’s Power by Coemp- 
fiom; and according to the Cied/ and Cazon Law, it may be com- 
mitted ona Spoufa or Woman betroth’d, fince the Law does not permit 
us to violate the Matrimonial Bed, of what Quality foever it be, nor the 
very Hope of Matrimony||. But yet Adultery is not committed on | 
married Proftitute, tho’ {he may commit Adultery herfelf, and the Huf-,.°*"?"* 
band may punifh this Crime in her: And the Reafon which the Law 
affigns, is, becaufe where there is wudlius Thori Pudor, bur a promifcu- 
ous and vulgar Turpitude by the Husband’s Connivance, the Husband’s 
Bed does not feem to be injured and violated thereby. Z/dore in his Book 
of Etymolovies, fays, that Adultery is focalled, guafi ad alterius Tho- 
eum. ; becaufe the Perfon committing the fame, does approach the Bed of 
another Perfon. Inthe extended Senfe of the Word, according to the Ca- 
nonifis, who are not difpleas’d with Diftin@ions, Adultery is two-fold, viz, 
General and Special: that being ftiled Generas Adultery with them, 
which does not only comprehend the Violation of another’s Bed, but 
even that which includes and takes in all unlawful Fornication; though in 
the proper Senfe of the Word, Adultery is only committed on the Body 
of a married Woman, as aforefaid. 

Adultery may be committed three feveral ways. Firff, Between a 
married Man and a married Woman ; and this is call’d Double or Two- 
fold Adultery: For each of thefe Perfons offending, notonly violates his 
own Bed, but alfo defiles the Bed of another Perfon. Secondly, It may, ac- 
cording to the Opinion of fomeMen, be committed between a married Man 
and a fingle Woman: but according to others, this is not ftri@ly Adultery ; 
for this lalt A€t is only Adultery according to the Cazon Law *, and by* 32 Q.sa0 
the Cici/ Law is not deem’d Adultery either on the Man’s fide, or on 
the Woman’s ;. And Thirdly, it may be committed between a fingle Mant © 9.91 
and a married Woman; and thus Adultery may bein the Man, when he 
defiles and violates another’s Bed, tho’ he be not a married Man himéfelf ; 
and in the Woman, when fhe defiles her own Bed, tho’ the Adulterer be a 
married Man. Tho’Adultery be an Ecclefiaftical Crime, whenever a Suit is 
commenced in an Ecclefiaftical Court ad feparationem Thorit Matrimoni- 
alis , yet this is not a Crime merely Eccleliaftical, fince the Secular Judge 
may intromit himfelf and punifh this asa Crime of a mix’d Nature: and 
in refpe&t of Lay-Men, the Secular as well as the Ecclefiaftical Judge may 
take Cognizance thereof; nor is the Ordinary in this Point reitrained only 
to Clergymen, buthas a Power alfo of punifhing Lay-men in Matters of 
Adultery. 

The — of Adultery may be impeach’d and brought into Juiguey 
feveral ways. For fometimes the Husband may impeach or accuie his 
Wife of Adultery ; asin the Cafe, wherein @a/dus was confulted. Andon 
the other hand, the Wife may fometimes accufe the Husband of Adul- 
tery, becaufe he has committed this Crime with fome Woman or other ; 
as in the Cafe, wherein Romasnus was confulted: And in both thefe 
Cafes ad fepwrationca Ibo ie And fometimes the Husband may —_ 
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both the Wife and the Adultererof this Crime ; as in the Cafe, wherein Qa/- 

dusand Fob. de Ananias were confulted. But by the Cic// Law, no Perfon 

under Twenty-five Years of Age can impeach or prefer an Accufation of 
Adultery againft any one, unlefs it be in his own Cafe, where he profecutes 

¥ D.48 5. the Injury of his own Marriage-Bed *, tho’ he be not barr’d and hindred 
+ from preferring other capital Accufations. And the Right of the Husband is 
of fuch a Nature, according tothe aatient Croi/ Law, that if he accus’d 
his Wife of Adultery, he was not oblig’d to infcribe himfelf to the Libel, 
but he might abolifh and difcharge the Accufation at his own Pleafure ; 
and tho’ he fued and impleaded his Wife upon naked Sufpicions alone, 
yet he was not liable to an AG@ion of Calumny, unlefs fuch Calumnay was 
¢D.48. 5. plain and evident againft him}. The Husband might, within fixty Days, 

30.0. 4% to be computed from the Divorce, in the Right of a Husband, accufe his 

wbiDd. Wife of Adultery; and after a Lapfe of that Time, the Father of the 

ID. 48. 5.3. Woman might do itll, and all other extraneous Perfons were admitted to 

41% 30 dg the like; but extraneous Perfons were oblig’d to infcribethemfelves ac- 

*D. 48.5. cording to the ufual way of Accufation®, and that within four Months, 

pe = Therefore it appears from each of thefe Times, viz. from the fixty Days 
and the four Months join’d together, thar the Woman could only be ac- 
cus’d within Gx Months from the Time of the Divorce: And thefe fix 
Months, in a marry’d Woman, were reckon’d from the Day of the Dj. 

+D. 4% 5. vorce, andina Widow, from the Day of the Crime committed +. And 

29. §« ‘as the Term of half a Year was prefcrib’d for commencing the Accufation 
againft her ; fo was the Term of five Years limited for a Determination 
of the Caufe, unlefs the fame was eluded by fome Prevarication, or other 

D.48. 5. legal impediment |. Uf the Woman marry’d again during the Time that 

3t the Adulterer was under an Accufation, fhe could not be accus’d by any 
one during her Marriage, if the Adulrerer was acquitted, tho’? he was 

*D, 48. 5- acquitted by Collufion*. All Perfons may be accufed of Adultery, of 

z g. s. 10, What Condition or Dignity foever they were +, provided they knew the 

Dae i * Woman with whom they play’d the Whore to be another Man’s Wife, 

38. And not only thofe who commit Adultery, may beaccus’d ; but alfo thofe, 
who do any wife make a Gain by this Crime, may be impeach’d, as 
Pimps, Panders, and the like: and this Accufation ought to be com- 
menc’d inthe Place or Diocefs, where the Offence is committed. 

The Husband may bring his Ation either Crei//y or Criminally. Cri- 
minally, when the A€tion is brought by way of Punifhment : and Civilly, 
when the Husband {ues in an Action of Injury for Damage; or ad fepara- 

1D. 48 5. tiowem: Thori. The Defendant cannot regularly be defended by a Proétor Ils 

Bis Te for the Prefemce of the Defendant, as well as of the Accufer, is neceflary, 
An Ecclefiaftical Judge may proceed againit Laymen committing Adulte- 
ry (asaforefaid) though he cannot principally proceed againft them ad 
feparationcm hori, but only ad Vindittam publicam;, and the Reafon 
of this is, becaufe according to the Cazoz Law, Adulterers are faid to be 

*C,9.10 facrilegious Perfons *. But Fob. de Ananias fays, That Adultery is on- 

30 ly of Kecclefiaftical Cognizance, when the Procefs is ad feparationem 

Vive T hori T: 

: Adultery is very hard and difficult to be prov’d, and fo likewife is For- 
nication, being both of them Acts of Darknefs and great Secrecy : and, 
therefore, they can hardly be prov’d by any direct Means. Becaufe, 
though one fhould fee a Man upon the very Body of a Woman, with her 
Coats up above her Middle, yet it does not neceflarily follow from thence, 
that carnal Copulation did intervene or enfue between them: for the 
Man himfelf might be then frigid or impotent on fome Account or other; 
oreven the Woman her felf may be wimis artia, fo that he could not 

enter 
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enter her Body. Therefore, in relation tothe Proof of Fornication and 
Adultery, by Reafon of fuch difficulty, ir happens, that prefumptive 
Evidence alone, is fufficient Proof||, And this prefumptive Proof is col-iX- + 4. 
le&ted and inferr’d exaftibus propingnis ; that is to fay, from the prox.’ 
imity and nearnefs of the AGs; as the Man’s lying on the Woman’s 
Body with her Coats up as aforefaid, and her Pudendsz nakedly expos’d 
as inthe ufual AG and Manner of Copulation, or elfe from feeing them 
both together naked and undrefs’d in fome fecret Place, (for this is a fuf- 
ficient prefumptive Proof): or elfe from {eeing them in Bed together * and * Ut fupra 
the like; the Beginning and Foundation of fuch Indications being enough 
to ground a nacional Evidence thereon, For the finding of a Man and 
a Woman together by themfelves naked in a fufpetted Place, kiffing 
and — each other, and in a very immodeft Pofture, and they 
being both fulpetted before of Incontinency ; this, I fay, will raife a vehe- 
ment Sufpicion, and make a prefumptive Proof of their Guilt, thefe 
Things being the Preludes of Debauchery, and of a libidinous Converfa- 
tion. °Tis alfo a fufficient Prefumption of this Crime, if a Man anda 
Woman are found lying together in fome fecret or fufpeCted Place, tho’ 
they do nothing elfe in Sight. If Witneffes fhould depofe, That they faw 
fuch a Man and Woman join’d together in venereal Embraces ¢; or thatt Dd. inc. 
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they found a young Man open-breafted and with his Breeches down, ltis gin. |. Z 
Shoes off, and the Door fhut, in Company with a Woman alone, tho?s:, Dd. in 
this does not neceflarily prove the Act of Fornication or Adultery commit- ¢ *® 5- 
ted, yet it isa violent and {trong Prefumption thereof. And, therefore,” * “” 
fince Fornication and Adultery committed in fecret are Matters of 
fach difficult Proof; Witnefles, that are in other Refpetts improper, are 
herein admitted and allow’d of as good Witnefles in Law. And thus 
Adultery may be prov’d by fuch Conje€tures as are receiv’d and approv’d 
of either by Law or Nature ; and in order to punifh Adultery, thefe 
Conjectures ought to be rightly and truly prov’d. That Woman is pre- 
fum’d, according to the Opinion of fome Men, to have committed Adul- 
tery, or (at leaft) to have willingly committed the fame, that is found in 
Brothel-Houfes, or where Adulteries are ufually committed ; and the 
fame Thing is prefum’d from Preparatories proximate hereunto, (as afore- 
faid) as in finding a Man and a Woman (ols cum folé and rudus cum 
gauda ina Bed-Chamber together ||, Sufpicion and Prefumption of Forni-) Dam. 
cation and Adultery arifes,when young Men, efpecially Scholars, do haunt 27%,C* 
and frequent the Houle of a marry’d Woman, or other young Damfel, bothn. :4. 
night and day, without any apparent and good Reafon for fo doing; but 
then fuch a Prefumption is only fufficient to put the Perfon to the Rack 
or Queftion, according to the Czoz/ Law, and not to bring him to Con- 
demnation. 

No one can fuificiently conceive or declare, now grievous and crying a 
Sin this Crime of Adultery is; nor can any one enough abhor and deteft 
it as an impious and execrable Vice : fince it deftroys the Honour of Ma- 
trimony, and ruins the good Fame and Reputation of Children; where- 
in (as the Civil Law obferves) confilts the Decus Gentium, or the Glory 
of a Family. Hence ic is, that Mofes has pronounced many fevere and 
bitter Curfes again{t adulterous Women *; Adultery being a more filchy* Num. 
and heinous Crime than /imp/e Fornication committed with a fingle Wo- gf § Deus 
man, that is nor ally’d or of kinto us by Blood; becaufe a Child begor. 
ten and born in Adultery, is born and begotten by one Perfon to inherit 
another Perfon’s Kitate. Burtolus looks upon it to be the greateit and 
worlt of all Cranes under High-Treafon; and Téales the Mileffan, 
held it to be a greater Sin neat Perjury itfelf; and Ewplran in Sy 
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beus affirms, there is no greater Sin or Evil among Men than Adultery. 
Sybilla Frythrea, in Latiantius’s Book touching the ar of God; 
reckons it amongft thofe Impieties, wherewith God is greatly provok’d 
and incens’d. The Spartans profecuted it with fo much Hatred and Se- 
verity, that the Crime of Adultery was fcarce ever known to be commit. 
ted in that State. But why do { mention Laws relating to Men, fince 
there are fome brute Beatts, that avoid this Crime as a moft deteftable 
A&. For Pizy tells us, That Elephants know no fuch Things as carnal 
Copulation with any other than their own proper Mate* ; and that Doves 
do not violate the Faith of Wedlock, as he phrafes it +: And if we may 
believe him, Lyons do in a very fevere manner punifh the Adulteries of 
the Lyonefs |. And A/iaz in his Hiftory of Animals informs us, That 
the Stork fometimes kills the Adulterer and the Adulterefs*. But if nei- 
ther the Laws of God, the Deteftations of the antient Philofophers, the 
Execrations of the Holy Fathers, nor the Examples of Brutes, can re- 
ftrain the unruly Luft of Men; yet there are fo many kinds of Punifh- 
ments, according to the Laws of this or that Country, that are wont to 
be inflicted on Adulterers, that furely thefe would do the Bufinefs and 
keep them from this Defire of the Flefh. For, we read in feveral credi- 
ble Authors, thar fome Adulterous Men were condemn’d to Death, fome 
burnt alive, others had their Bodies chop’d afunder with an Ax, and 
others whipp’d; that a Woman found in or convicted of Adultery, had 
her Nofe flit, her privy Parts cut off, both Eyes pluck’d out, and then 
drawn afunder by Horfes. But I fhall not here infift on thefe Punifh- 
ments, they being not much to my prefent Purpole. 

The Punifhment of Adultery, according to the Romaz Civil Law, 
was fometimes made by capital Punifhments, fometimes by a’Thoral Se- 
paration, and fometimes by pecuniary Punifhments, as Lofs of Dower, 
and the like. As long as the Punifhment of Adultery was Capital, it was 
lawful, by the Cye7dd Law, for the Father to killand put his Daughter to 
death, and likewife for the Husband to kill his Wife, being taken in the 
A& of Adultery; and alfo for the Husband to flay the Adulterer, if he 
found him in his Houfe after three Admonitions or open Denunciations to 
the contrary: and this they might do with Impunity. But tho’ the ordj- 
vary Punifhment of Adultery, according to the Fusiaw and Romaz Civil 


£D.24,2.8.Law, was always Death +; yet the extraordivary Punifhment thereof, 
IID. 48. 18.5. was Deportation || or Relegation™. But the fu/tiniaz Code and the Novels 
- + 93° have remitted the Punifhment of Death unto the Woman; and in lieu 
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thereof, introduced the Baffinado, and the thrufting of her into a 
Monaftery, which yet is not obferv’d at this Day. Socrates Scholafticus, 
in his Church Hiftory, informs us +, that, in Theodofims his Time, if a 
Woman was taken in Adultery, the Romawzs punifh’d the Delinquent, 
not with fuch a fort of Punifhment as might make her better, but in 
fuch a manner rather, as fhould aggravate her Offence. For, fays he, 
they fhuc her up in a narrow Brothel-Houfe, and forced her to play the 
Whore ina moft impudent Manner. And, during the Time of her per- 
forming that moft unclean AG, they caus’d little Bells to be rung, to the 
end that what was done within, might not be conceal’d from thofe that 
pais’d by, but that this ignominious Punifhment might be known to 
all People. But I can fcarce believe, that the Romazs inflicted this fort of 
Punifhment upon Adulterefles. For, after Conflantine’s Time, they al- 
ways punifl’d Adultery in a capital manner, as may be feen from the 
Inperial Laws now extant ia both the Codes. Moreover, we may con- 
jecture that little Bells were not found out to punifh Adultereffes, but 
were commonly made ufe of by all Whores; who, proftituting :. 

elves 
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felves in their Cells, did, by this Sign, call Travellers to them, according 
to Dior Cajfius |). il Lib 79. 

But neither the Czyo# Law, nor the prefent Ufage of the Cic7/ Law, 
doadmie of this rigour of Death for this Crime, fince the Punifhment 
of Adultery, is not capital, at this Day, by cither of thefe Laws, but on- 
ly pecuniary according tothe Cioj/Law: But, according to the Cunan 
Law, the Punifhment of Adultery in a Layman is Excommunivation * ;* 97 Q.1.6 
and Depofition ina Clergyman. And Livdzwood in his Proviacials fays, 
That fuch Clerks as are guilty of Adultery or any other Incontinen- 
cy, fhall be, zpfo Fure, depriv’d of their fpiritual Preferments: but yet 
he thinks that the declaratory Sentence of the Ecclefiaitical Judge is ne- 
ceflary for the Execution of this Punifhment. Since the Reformation, we 
have had fome Inflances of Clergymen being depriv’d for Adultery in our 
Law Books, viz. one in the rath of Queen E/izaber), another in the 
réth of Rlizaberh, and a third in the 27th Year of her Reign. And 
thefe Cafes are enough to fhew, that the licclefiaftical Law in this Point 
is allow’d, by the Judges of our Common Law, to continue in fu ficient 
Force among us, for Deprivation on the fcore of this Crime. In the 
Romifo Church, acertain Term of Pennance is enjoyn’d both unto Lay- 
men and Clergymen, eiz. a Term of feven Years Pennance unto a Lay- 
man, and ten Years Pennance unto a Clergyman committing Adultery +: + $2 Dit 
But this Pennance is often bought and redeem’d by Money. For though, °*P 
according to the Apoftolical Canons, a Presbyter, who committed Forni- 
cation or Adultery, ought to be depos’d; yet Pope Sj/ayjter, to gain 
Money to the Apoftolical Chamber, difpenfing with thefe Canons, de- 
creed, Thatif he did not continue in this Sin, but confefled the fame of 
his own Accord, he fhould rife again, and only undergo tenYears Pennance 
in the following manner, oz. For the firft three Months, he was to be 
Shut up in fome private Place, remote from al! Converfation, with an Al- 
lowance only of Bread and Water : But on Svzdays, and particular Holi- 
days, he might refrefh himfelf a little with Wine, and eat Fifh and Pulfe ; 
tho’ no Flefh, Eggs, or Cheefe. And being clad in Sack-clorh, he was to lie 
on the Ground, and conftantly, day and night, to implore God’s Mercy 
for the Sin he had committed. And at three Months end, he might come 
out of Prifon, but not appear in publick, left he fhould offend the Fairh- 
ful herein. For a Prieft ought not to do publick Pennance (according to 
the Canon Law) as a Layman does, Afterwards, on refuming a little 
Strength, he ought to live on Bread and Water for a Year and a half (Suz- 
days and particular Holidays excepted ; on which he may drink Wine, and 
eat Pulfe, Eggs, and Cheefe, according to the limited Meafure of the 
Canon). And atthe end of the firft Yearand half, he may eat of the 
Sacrament of Bread and Wine, (left he fhould grow hardned.) and be re- 
ftored to the Peace of the Church ; and ftanding the lait in the Choir, 
he may fing Pfalms with his Brethren, bear the lefler Office. in cle 
Church, but not approach the Horn of the Altar. Then, at the end of 
the feventh Year, he was every Week, during the whole Time, to faft 
three Days on Bread and Water, the Zafer Holidays excepred. And 
then if his Brethren, with whom he did Pennance, did approve of fuch 
his Pennance, the Bifhop might reftore him, according to the Decree of 
Pope Calixtus, to his former Honour. Then, after the expiration of 
feven Years, to the end of the tenth Year, he was to live every Priduy on 
Bread and Water, unlef&S he thought to redeem and buy cif che fame 
with Money : fo that Commutation for Pennance came very early isto 
the Church, And a Prieft, according to this Canon or Decree, fhall 
alfo undergo the fame Pennance for all other Crimes which bring Depo- 

{ition 


48 Parergon Furis Canomci Anglicans. 


fition on him. And no Prieft was to think this burthenfome to him, if 
after fuch a Lapfe he was reftor’d to his antient Honours on doing a pro- 
per Pennance. But this Pennance was foon thought by the Clergy to be 
too fevere, after they were forbidden Matrimony, and could not contain 
themfelves from the Lufts of the Flefh; and, therefore, a moderate 
Pennance was afterwards enjoyn’d them on the Score of Fornication and 
Adultery, as I fhall obferve hereafter in its proper Place. How happy 
had it been in thefe days, if the Severity of this Pennance had fill 
continued in the Church, fince fo many (efpecially) of the Romih Cler- 
gy, are fo fond of other Mens Wives ! 

Pilato, inthe fecond Book of his Laws, order’d the Adulterer and the 
Adulterefs to be punifh’d after the fame manner ; and fo likewife did the 

*32Q.6 antient Cazoz Law *: But by the Papal Law, Men are more grievonily 

> punifh’d for Adultery than Women are; by which Law an Adulterous 
Husband cannot punifh a Wife, nor proceed againft her by way of Accufa- 
tion; nor can he do this, if he has, by his ill Behaviour towards her, 

+32Q.6 4 given occafion for his Wife to commit Adultery ;. Both the Cioi/ and 
132Q:7 Canon Law, forbidsa Manto marry a Woman that has been condemn’d 
au 99:5 For Adultery |]; but chis ic does upon different Accounts: for the Cason 
Law will have the Adulterefs to remain all her Life-time, even after her 
Husband’s Death, without the Hopes of a future Marriage, that fhe may 

*42Q.7- perform the Sorrows of a fevere Pennance all the Days of her Life *. 

= But the Civi] Law adjudges him to commit the Crime of Bawdry, and 
to incur the Penalty of it, that marries a Woman convicted or con- 
demn’d for Adultery. But neither of thefe Reafons (I think) is fufficient. 
For as to the Cawon Law, it is repugnant to the Command of the A- 
poftle, who excludes no one from contraGing Marriage out of the ZLe- 
vitical Degrees, but fays, Fur the fake of avoiding Foruication, let ever 
Woman bave her own Husband, and if fhe cannot contain, be mtd 

t1 Conch. ber to marry, fince’tis better to marry thaz to burz t. 

7%2&9 The fecond Punifhment of Adultery above-mention’d, is a Thoral Se- 
paration or a Diffolution of Matrimony, commonly called a Divorce 2 
vinculo Matrimonit: For the Bond of Matrimony may be diffolv’d by 
Adultery, unlefs a Reconciliation intervenes between the Husband and 
Wife afterwards. For a Divorce is not commanded, but only permitted 
to the innocent Perfon, who may recede from his Right, and renounce a 

1 C. 2.3.29. Bavour introduced in his own Behalf |. And if there has been a Recon- 
ciliation between a Man and his Wife after Adultery is known to be com- 
mitted by her, it is not lawful for him to bring his A&tion for a Divorce. 
The Scripture fays, Whofoever fhall put away bis Wife, unlefs it be for 
Fornication, and foali marry another, commits Adultery : And he that 

*Mat. ch. 5. marries the Woman thus put away, commits Adultery*. This Place in 

ph Ae . St. Matthew's Gofpel is hard to be underftood. St. 4uftin fays, That it 

‘does not appear, whether he that puts away an Adulterous Wife (as he 
might lawfully do) fhall be deem’d an Adulterer if he marries another. 
Touching the meaning of this Text in the Holy Scripture, all Perfons, 
even in the primitive Church, were not fo well agreed. Maldonat, a- 
mong other modern Divines, fays, That the Bond of Matrimony is not 
diffolv’d by Adultery : and, therefore, in the laft Council of Treat, it 
was decreed to be unlawful for a Man, thus putting away his Wife, to 
marry another. And this Opinion the Papi/fs follow, becaufe they make 
Marriage to be aSacrament: but even thofe, or fome of them (at leaft) 
who profefs the Reform’d Religion, tho’ they rejeCt the Decrees of that 
Council, yet they do not entirely difallow of this Opinion, faying, That 
wherefoever Decrees of this Nature are extant, and in force, as being 
received, 
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receiv’ 1, they ought to be obferv’d as well as the Civil or Temporal 
Laws. Bur yet they affirm, That the Bond of Matrimony may be 
diffolv’d om the Score of Adultery: and, therefore fay, That the imno- 
cent Man inay marry again (according to the Permiffion of God’s Law) 
during the 1 ite-time of his Adulcerous //fe, And thus it is prattis’d in 
Exnglazd, Holland, Friefland, Zealand, and other Proteffant Coun- 
tries, unlels the marry’d Couple have been once reconcil’d aiter the Wife 
committed Adultery. But the greater Difficulty is, Whether the Perfon, 
guilty of Adultery, ought to be admitted toa fecond Marriage, o¢z. af- 
ter the innocent Perfon has betaken himfelf to a fecond Marriage, and fo 
by this Means has cut off all Hopes of a Reconciliation ? Touching this 
Queftion, even the Profeffors of the Reform’d Religion are not well agreed 
among themfelves. Bezat, Melantion ||, dmefius*, Ritterbufiust, and ree ane 
Buchanan, hold the affirmative Side of the Queftion: and Luther, ffe- '= Me 
fembeck ||, and Carpzovius **, three eminent and learned Germans, are * De Cat 
of the fame Opinion with Bega, and the others juft now quoted. mong - 5 

But it is faid, That an innocent Perfon may, by Law, reclaim and re- +be'pieg 
cover an Adulterous Wife, even againft her own Confent, after a Sen- Jur.l. 2, 
tence of Divorce has been pronounced againft her, if he pleafes to for- ; $22. p 
give the Offence, and take her to himfelf again}: And this is true even de Diver, 
according to the Cawvou Law, if the Guilty has repented and perform’d N: = 
Pennance for her Crime ||. And the Emperor /u/fizian feems to approve crim, O 63. 
hereof in his Novel Conftitutions*, where he gives the Husband a Power, N. 40. 
within the Space of two Years, to recover his Adulterous Wife, which — de 
has been fhut up in a Nunnery, and undergone a competent Pennance {i 32 Q. x. 
for her Crime of Adultery. But if any one retains a Wife that has been + Oe 
caught and taken in the AQ of Adultery, and not barely fufpeéted there- “a 
of, {till as his Wife, and connives at her Wickednefs, he becomes a Patron 
of his Wife’s Turpitude and Iniquity +; and hereby incurs the Guilt of the t32 Q.3.5 
Crime of Bawdry. But becaufe Repentance does for the moft part con. #5 y" 
fift in the Mind, and fince Chriftian Charity, as wellas Marital AffeQiion, “* ” 
eafily induces a Belief thereof; this Law is therefore not obferv’d at 
this day, left it fhould give fome Trouble and Difturbance to Marriages, 
which are otherwife of a quiet and concordant Nature. 

The third Punifhment of Adultery abovemention’d, is, That if a 
Wife commits Adultery, fhe fhall lofe her Dower ; which the Law ad- 
judges to the Husband ona Declaratory Sentence of the Judge, tho’ the 
Wile be only a Putative and not a true and rea/ Wife: And this is the 
common Opinion of the Doétors, as Bartolus proves in his Comment on 
the Law quoted herein the Margin. 2d/y, An Adulterous Wife lofes her 
Earneft and her Paraphernalia. And, according to Baldus, a Wife does 
not only lofe her Dower, and is deprived of all conjugal Society on the 
Score of Adultery, but fhe alfo lofes the fame, if fhe be feen to kif an 
other Man than her own Husband ; nay, a Feudatary thall, according to 
the Feudal Law, forfeit his Fief or Benefice, if he fhall thro’ Lafcivi- 
oufnefs atcempt to kifs his Lord's Wife. Again, the Adultery of the 
Wife has been adjudg’d a fufficient Caufe of Eamity for a Donor or Tefta- 
tor to have been thought to have revok’d a Gift or Legacy Mortis seus. 
For a Gift made by the Husband, is prefum’d to be loft on his Wile’s 
committing Adultery: And ’tis the fame thing, 7 turpiter Juferit, if fhe 
fhall wantonly fpore and play with a Man, or kifs and embrace him in an 
amorous manner, or fuffer herfelf to be kifs’d and embraced by him. 

By the Cioi/ Law, Adultery is adjudg’d and inferr’d from the Wo- 
man’s fide, and not from the Man’s, as already hinted : For ifa marry’d 
Man or a Batchelor has carnal Knowledge, or lies with acute See 
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Wife, he commits Adultery ; but on the contrary, be that has a Wife; 
and has carnal Knowledge, or lies with a fingle Woman, does not com- 
mit Adultery, nor fhall he be punifh’d as an Adulterer: but yet he 
fhall be punifh’d asa Fornicator. Becaufe he that lies with another Man’s 
Wife, begets and propagates Children in another’s Family for him ro 
keep and maintain; and contaminates the Honour thereof, as much as in 
him lies: But he that lies with a fingle Woman, does nor bring a Child 
into another’s Family; nor does he blemifh or ftain the Reputation 
thereof. But by the Cavoz Law, a Man that has a Wife, and lies with 
a fingle Woman, commits Adultery ; becaufe the conjugal Faith of Wed- 
lock, which isa Sacrament in the Romifb Church, and the Unity of two 
in one Flefh, is hereby broken and diffolv’d. At this day a marry’d Wo- 
man may fue to be divorced from an Adulterous Husband upon a com- 
plaint of the Violation of Matrimony by Adulrery, fince modern Ufage 
and Cuftom do allow hereof promifcuoufly not only to the Husband, but 
even to the Wife. 

Before a Perfon proceeds to the Proof of Adultery, tis neceffary in the 
firft Place to prove a Marriage, and that the Adulterefs was and is a 
Wife; becaufe Adultery is only properly committed with a marry’d Wo- 
man*, Therefore, if a Perfon impeach’d or accufed of committing 
Adultery with Seia the Wife of Titzus fhall (by way of Anfwer) to fuch 
Accufation acknowledge, That he has lain with Soja, and fay nothing 
more in refpe&t of the Woman’s being a Man’s Wife, he {hall not be pu- 
nifh’d for Adultery, but ought cto be acquitted, if the Matter be not 
prov’d in refpe&t of her being a marry’d Woman}. But it is not necefla- 
ry for a Stranger to'prove, that fhe was his true Wife, but only that fhe 
was accounted and taken as fuch, as other Wives are ufually held and ac- 
counted : But tis otherwife, if the Husband impleads his Wife of Adul- 
tery, ‘Sure Maritz ; for then he ought to prove her to be his true Wife}. 
And the fame thing alfo holds good when the Wife impleads her Husband 
of the faid Crime; becaufe fhe ought to prove, that he was her Husband 
at the time of the Adultery committed *. Ina Charge of Adultery, the 
Accufer ought to fer forth in the accufatory Libel or Inquifition, which 
fucceeds in the Place of Accufation, fome certain and definite time, viz. the 
Year and Month}, wherein the Crime of Adultery is faid to be committed, 
otherwife the Libel or Inquificion fhall not be deem’d valid in Law ; nor 
fhall the Court proceed in the Caufe, if fuch certainand definite Time be 
not exprefs’d therein, even tho’ the Party accus’d fhould not oppofe fuch 
Proceeding || And hence Tinfer; ‘That if, in fuch Accufation or Inqui- 
fition of Adultery, a fated time of the Year, Month, or Day be inferred, 
the Proof of fuch Time is of the Subftance of the Proof, and entirely ne- 
ceffary thereunto ; infomuch, that tho’ the Crime of Adultery Should be 
prov’d, yet if the Quality of the Time be not proved, the Perfon accu- 
fed thereof ought to be acquitted ™. 

It has been faid, that Adultery is fufficiently prov’d by a ftrong and 
violent Prefumption thereof, from the Depofition of Witneffes, faying, 
That they faw fuch a Man and a marry’d Woman join’d together in vene- 
real Embraces+: From whence I infer, that if Witneffes only depofe, 
That they faw fuch a Man, and fuch a marry’d Woman lying together 
in fecret, or the Man lying upon the Woman, and do not fay in vexereal 
Aéts or Embraces, they do not prove Adultery ; fince this (perhaps) may 
happen without the Man’s having any carnal Knowledge of the Wo- 
man’s Body |. But if the Witnefles do by way of Evidence depofe, 
That they faw a marry’d Woman lying naked in Bed with a Man, they 
dohereby prove Adultery *. But in a criminal Caufe of Adultery, it is 

not 
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not fufficient Proof co diffolve the Marriage 2 wixculs Matrimonii, tho 
the Witnefles fhould depofe, that they found a Man anda married Woman 
folus cum fold \ocked up in a Bed-chamber together with the Man’s Breeches 
down, and che Woman refufing to open theDoor ; yet this is otherwile in 
a Civil Caufe, when the Action is only commenced for a Lofs or Forfei- 
ture of Dower, according to Baldus *, Menochinst, and the ref of the * cont 6 
Doétors. Nor is Adultery prefumed to be committed by fuch Per- Li 5- 
fons, wha can defend the AGtion of being alone together in a Bed Py = 
chamber, either upon the Account of Nearnefs of Kin, ardent AffeCtion, or 
the Cuftom of the Country, and the like; for the Violence of the Pre- 
famption is deftroy’d by the Nearnefs of their Kindred |): and *tis the fame |l Jacob. de 
thing if they are naked together, thro” want of Cloaths, provided they be B&lv Pre 
not lock’d up in private together, and refufe to open the Door upon de- br x 
mand. But yet even in thefe Cafes, the DoGors fay they ought to purge 45: & 46. 
their Innocence *. But tho’ an b/olutory Sentence fhould be pronoun- * Did. Belv. 
ced in Favour of the Perfons upon the Account of Nearnefsof Blood ; yer eo! Tix m 
if Adultery fhall afterwards be cruly proved, or fuch Prefumption which * 
arifes from Nearnefs of Blood fhall ceafe, wiz. becaufe he afterwards 
married che faid Woman; he may be again proceeded againft as an Adul- 
rerer, and condemned thereon, notwithftanding the faid Sentence}, +c. 0. 
But if the Adulrerer be acquitted, the Adulterefs fhall alfo beacquitted ; 3+ 
For though the Condemnation of the Man does not affect che Woman ; 
yet his Abfolution or Acquittal fhatl be for her Advantage ;. + Hipp. 
If Witneffes fhall depofe thar they faw a Man and a married Woman M*% in ls. 
folus cum - embracing and kiffing each other, in fome fecret Place, it isa _— 
fufficient Proof of Adultery in refpeét of depriving her of her Jointure 4; | Decii cont 
but it is not good Proof in a Criminal Caufe to diffolve the Marriage : Bur =. *. Ay 
even this admits of a Limitation in a Clergyman embracing a Woman. 7 a5.v0k 
becaufe (fays the Canom Law) he is not prefum’d to doit on the account © 
of Adultery, but rather on the feore of giving his Benedi&tion or exhort. 
ing her to Pennance *. And this is more efpecially true in refpect of a Cler- *Glo&. ia 
gyman, if the Woman be fixty Years of Age (ar the leaft) or ugly and de- a3 1 
formed in Perfoninfuch a manner, as it may deftroy all fufpicion of A- — 
dultery in fucha Man. But this filthy DoGtrine, tho’ it be well enough 
approv’d by fome of the Cumoniffs, and countenanced by the Romifi 
Clergy, yet it is condemned and rejected by fome of the more modeft 
Canonifts }. Tho? one Witnefs fhould depofe that the Adultery was + ai; 
committed on fucha Day and ia fuch a Place, and another fhould fay e.=a 40 
that ic was committed on another Day, and in another Place, and by Felioinly 
this means become fingle in their Depolitions: Yet the Proof of Adultery ; 
does not hereby vanifh on that Account, becaufe the Law fupplies the 
concurrence of their Teftimony |, but this Do&trine (1 think) only holds {iJafou conf. 
cood in refpeét of the Lofs of Dower, and not in the Cafe of a Divorce 1 Ph 1 
a cinerio Alatrimonii. And fo likewife are Witnefles faid to be Con. ——~ ~ 
teffes, or agree in their Depofitions in order to prove Adultery, who do by 
Turns one after another peep througha Chink or Hole, and fee a Man 
and a married Woman in the ufual A& or Poiture of carnal Copulation ", * Abb. in 
Adultery is cven proved by Fame alone, but then this is only thus prov’d, =? Hh, odie 
in order to hinder and prevent a Solemnization of Matrimony: As when = aa 
a Man is willing to contraé& or folemnize Wedlock, and it is obje&ted co him 
that he hasalready defiled himfelf by commitring Adultery with his Kinf- 
woman ; for then if there be a Fame or Rumour thereof, ic fhall (accord- 
ing to Baldus) be an impediment to the Marriage, tillhe has purged his 
Innocence +. A Woman incurs fuch a fufpicion of Adultery by her De- +10 cap. 
parture from her Husband alone, that (according to Fedjmas) Adultery js * #2 
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prov’d from her lying all Night owt of her Husband’s Houfe without any 
jutt or probable Caufe for fo doing; or againft her Husband’s Will and 
Confent; and fo faysthe Civi/ Law *: But then this is only in refpeé& to 
the Forfeiture of her Dower or Jointure, and not in any other Relpect. 

Adultery is generally efteemed to be a fpirirual Offence, not from its 
own Nature (for tis no more a {piritual Crime than Murder, fince they 
are both Offences againft the fecond Table) bur from the Quality of the 
Perfons that are made Judges of it; and thofe are Bifhops, who obtain’d 
this Jurifdiction after the following manner, oz. when the Roman Em- 
perors became Chriftians, thofe Bifhops, who were inftrumental in their 
Converfion from Paganifm, were in fo great Reverence with them, that 
they granted them a Power of Judicature in certain Cafes, whereof Mar- 
riage was one ; becaufe that was always folemnized in the Face of the 
Church, where the Bifhop or his Minifters prefided. And becaufe Ma- 
trimonial Caufés were fubje& to their Jurifdittion, ic feemed reafonable, 
that the Violation of Marriage fhould be fotoo, But the Bifhops for a 
long time did not govern themfelves in this Matter according to the Ca- 
nons of the Church, but in Purfuance to the Rules of the Imperial Laws: 
And this appears from the Punifhment of this Offence, which has ‘been 
changed according to the different Laws and Cuftoms of each particular 
Nation. 

By the Levitical Law, both the Man andthe Woman were ftoned to 
death, and fo heinousa Crime was the Sin of Adultery here in Exgland 
formerly, that our Saxo Anceltors compelled the Adulterefs to ftrangle 
herfelf; and he who debauched her, was to be hanged over her Grave, By 
an Ordinance of King Cawutus, the Man was to make the injured Party 
fuch Satisfa&tion as the Bifhop fhould enjoin ; and then he was to be ba- 
nifh’d ; but ifit was 2 Woman that had offended, her Nofe and Ears were 
to be cut off: tho’ I never read that any Woman was thus punifh’d. By 
the Laws of William the Conqueror *, the Adulterefs was to be put to 
death. And Bratton, an old Writer of the Law, tells us, That fince 
the Woman was to undergo the Punifhment above-mentioned, it was but 
reafonable that the Man fhould be punifh’d, not with Death, but iz ¢o 
AMembro quo deliquet. And accordingly fobw Britton in the Reign of 
Henry the Third +, punifhed one /effery Miller of Norfolk for debauch- 
ing his married Daughter: but the King was angry and banith’d Brizzon; 
and iffued out a Proclamation, that no Man fhould prefume to do the 
like, unlefs ic was in the cafe of his Wife. 

The aforefaid Wid/iam not only alter’d the Punifhment of this Crime, 
but took away this Jurifdi€tion from the Bifhops Courts, efpecially in 
Cafes where either his Servants or Tenants iz Capite were concerned : 
For he prohibited the Bifhops without his Leave to implead, excommuni- 
cate, vel ulla alid Ecclefiaftici rigoris pend conftringere Barones vel Mi- 
niftros fuos Adulterio denotatos. And the Offenders were afterwards 
try’d in the ZLeet||, which is a Temporal Court, and on Conviétion 
were fined ; which was always paid into the Exchequer, unlefs the 
Crime was committed in Ket, the Archbifhop’s Refidence ; and then 
he had a fhareof the Fines, that is to fay, if the Man was the Offender, 
the King had the Fine; but if a Woman, then it was paid to the Arch. 
bifhop. But in many Places the Lords of Mannors had a Privilege to 
punifh their own Servants offending in this Nature within particular 
Limits, and the Fines were paid to them*: And this may be the Reafon 
why both the Temporal and Spiritual Courts took Cognizance of this 
Crime by Turns, tho’ I find no ftruggling between thele Courts as long 
as the Offence was Capital, but only fince Commutation came in Play. 
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Of Advocates, their Office and Qualifications. 


N Advocate, in the general Import of the Word, is faid to be that 
Perfon, who has any wife to do in the Pleading and Management 
of a udicial Caufe or Controverfy. And in this Senfe fome (perhaps) 
will fay, that even Proffors are called Adcocates: But, ina fri way 
of fpeaking, only that Perfon is ftiled an Advocate, who is the Patron 
of the Caufe, and is often in Latiz termed Togatus*, and in Enugljfh,* C. 27.6. 
a Perfon of the Long Robe. For tho’ Proffors are Affiftants to Caufes * + 
in fome meafure, yet they are not properly Adcvcates; becaufe thofe 
Things do not concur in Proffors, which are neceflarily requived in 4d- 
wocates, viz, That they fhould have been Students in the Law for tive 
Years, well skilled and verfed in the Knowledge thereof, and approved 
as fuch by fome Doétor or other +. And for that ddcvcates ought to bet C.2. 7.12. 
prefent at Informations in Law, either in the principal Caufe, or that of 
an Appeal, or in both, or one only ; fo that in the'general Acceptation of 
the Word, an Advocate fignifies a Patrow: And hence Advocates, Patrons 
and Pleading Lawyers, do at this day fignify the felffame Thing; their 
Duty and Office being to fpeak to the Merits of a Canfe, after the 
Proftor has prepared and inftru€ted the fame for a Hearing before the 
udge. 
’ io the Books of the Civi/ Law, Adzsocates are fometimes ftiled Ora- 
tors, fometimes Rderoricians, and fometimes Men of the Gown or Long 
Robe, 2s aforefaid. But, in Propriety of Speech, an Adcuocate differs from 
a Patron, a Patron being the Perfon that pleads the Caufe, whereas an 
Advocate is only called thereunto for his Advice and Counfel: for both 
Gortbefred and Afionius define him to be a Patron, who fpeaks to the 
Merits of a Caule; but this DiftinGion is little now regarded. I have 
fhid, that Adeocates ought to be well skilled in the Knowledge of the 
Laws, becaufe it is their Bufinefs to affift the Létigants with fafe and 
wholefome Advice: And tho’ Proffors have feldom much Skill in the 
Laws, yet they ought to be perfe&tly well acquainted wich the Pragtice 
thereof. Advocates are, as it were, the Guardians and Tutors of a 
Caufe; but Proffors are only in the Place of Curators in that refpec. 
Wherefore a Perfon is faid to be a Cient to his Advocate, but a Mafter 
and a Mandatory to his Proffor; and, confequently, an Adeweate’s OF 
fice may be perform’d out of Court, or the Place of Judicature, which 
a Proffor’s cannot be, The Office of the former is difficult and ho-«e . ¢ 
nourable* ; but the Duty of the latter is eafy, and of no honour at all f. Pease 
Every Perfon may exercife the Office of an Advocate, provided he be 
able, and well quality’d to execute the fame, and bea Perfon, whom the 
Law has not condemn’d, and fet afide from the Exercife of this noble 
Office: For the Act of a Patron or Adzocate is a free AG; and, there- 
fore, every Man may undertake and execute the fame, unlefs as before 
excepted. And, according to the Civi/ Law, a neceflary Qualification 
hereunto, is, That che Perfon exercifing the fame, ought to prove by 
iu Ficient Teltimony, chat he has {pent five Years in the Study of the Jmpe- 
ric] Javes, and has undergone a ftri& Examination therein; but, by 1G2 31. 
0 the 
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the Ufage and Praétice of Hxgland, Holland, and other Countries at 
this day, a Perfon may be admitted to this Office, on his taking of a 
Doétor of Law’s Degree; which, in our Eyvglifh Univerfities, too often 
happens without the leaft Knowledge in the Civi/ Law, as appears from 
fome that have taken that Degree, without being able to tranflate the 
fhorteft Law in the Dige/# or Code into their Mother Tongue. But tho? 
the Emperor Fu/fiviau has, inthe Proem to the Digeffs, and alfo in his 
Code, only prefix’d the Term of five Years for ftudying the Laws, as 
aforefaid; fo thata Man might, after thatrime, fue for the Degree of 
a Licentiate or Mafter in this Faculty: yet whoever rightly and truly 
contemplates the vaft extent and compafs of the Civil and Caxon Law, 
will acknowledge a longer fpace of Time to be neceffary, than is there- 
in prefcrib’d. Indeed, Nerva and Celfus are faid to have made fuch a 
Progrefs in the Knowledge of the Czui/ Law, that each of them became 
publick Profeffors, and expounded the fame. at eighteen Years of Age; 
but then it isto be obferv’d, that the Cyoi/ Law then was their only Stu- 
dy, and lay within lefs compafs: And, moreover, this was then fuffer’d, 
becaufe the Prztor or Judge thought this Age to be fufficient fora Perfon 
to obtain and proceed in publick Employments, and to aflume the Toga o7- 
vilis, on laying afide the Pretexta Puerilis, or the Child’s Gown*. And 
thus, by the Civz/ Law, a Minor that was feventeen Years of Age com- 


pleat,might bean Advocate |; and a Perfon above eighteen Years of Age, 


might bea Judge or Umpire, and pronounce Sentence in a Caufe by con- 
fent of Parties; and if fuch Perfon became a Magiftrate, his Jurifdi€tion 
was not reje€ted and difallow’d of. 

By a Provincial Conftitution of Peckham Archbifhop of Cazterbury, 
in Lindwood*, it is ordaind; That for the future, no one fhould be 
allow’d to practife as an Advocate in any publick Court of Law, with- 
out his being firft a diligent Hearer of the Civil and Cazon Law for 
three Years, at leaft; which he was to prove by his own corporal Oath, 
if the fame did not appear either by a Teftimonial from the Profeffor, 
under whom he had ftudy’d the fame; or elfe per fatti evidentiam, viz. 
by his undergoing an Examination: For if a Perfon on his Examination 
fhall not be found qualify’d, in refpeét of his Knowledge in the Law, he 
fhall not be admitted to be an Advocate, tho’ he has ftudy’d the fame 
for three Years, But, I think, the number of Years ought not to be 
much regarded ; but the Knowledge of the Law, and the Induftry of the 
Perfon, ought only to recommend him, and give him the Name of a 
Lawyer. Letters Teftimonial from the Chancellor of the Univerfity 
where he has ftudy’d the Law, fhall alfo be fufficient in this Cafe, if it 
be doubted whether he has ftudy’d the Laws, or taken a Doétor’s De- 
gree therein. And the Perfon may alfo prove the fame by Witnefles; and 
it {hall be well enough. When 1 fay a Hearer of the Cioz/ and Canon 
Law, I mean, that he ought tohear the fame asa Scholar or Student, un- 
der fome Doftor or Mafter thereof. But it matters not whether he has 
heard the fame read in an Univerfity or elfewhere ; provided he has ap- 
ply’d his Mind to the Study and Knowledge thereof with due Induftry, 
becaufe the Conftitution here, {peaks gewerally without the Specification of 
any Place. But the prefent Practice is, that he ought to hear the Laws 
read under fome Doétor or Profeffor thereof, in fome Place where thefe 
Laws are publickly read and taught +. But to return to the aforefaid 
Conftitution : I cannot fee what fhould move the Perfon that made it, to 
limie and appoint a lefs time for the Study of the Laws, than the Ciwil 
Law has done, unlefs this Conftitution may be underftood only to relate 
to Advocates in Curiis Pedaneis & Inferioribus, where Caufes of Weight 
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and Moment are not heard and difcufled, but only Caufes of light Im- 
portance, For in light Caufes, ic feems fufficient, if the Perfon be well 
verfed in the Bufinels of Caufes, and has acquainted himfelf with the 
Theory and Pratiise of the Law for three Years. But in Courts of 
greater Power and Dignity, wherein Caufes of a more arduous Nature 
are handled, the Advocates are required to have more Knowlege and 
Learning in the Law. 

The Office of an Advocate is of a neceflary publick Nature*, and * D. 50.4 
therefore, fince the Law permits and allows thereof, Audience ought not P* 
to be deny’d him in defending the Caufes of private Men, unlefs it be 
an atrocious Offence, or when he acts againft the Intereft of the State or 
Commonwealth wherein he bears this Office and Honour. But by the 
Canon Law, and a Provincial Conftitution in Lindwood}, an Advocate t Lib. Tir, 
fhall, coipfo, be depriv’d of his Office of an Advocate for one Year, if he** ** 
fhall oppofe a Sentence pronounc’d in favour of Matrimony, unlefs the 
Judge fhall, in exprefs Terms, excufe him by reafon of fome juft Error in 
the Sentence, or elfeon the Account of fome probable Ignorance. The Of 
fice of an Advocate is not to put the Seal of the Office to any thiag, but to 
take care of his Client in fuch Matters as are Matters of Law, to pro- 
pound his Client’s Requeft in Judgment, and to plead his Caufe in a pub. 
lick manner *. An 4deocate fubicribing himfelf tothe Adviceand Opini.*p. 3.1.1.2. 
on of another Advocate, feerns to approve of fuch Opinion and Advice. 

A Perfon under the Age of Seventeen, and likewife a Perfon that is { 
deaf by Nature, that he cannot hear the Command of the Magiftrate, 
or the Decree of the Judge, cannot be an Adeocate either for himfelf, or 
for other Perfons |; nor can a Clergyman, in the Caufe of Blood*: be ID. 3.3. 3. 
caufe thefe Perfons are barr’d by a Prohibition of Law. But though a a 2% 
Woman cannot be an Advocate in the Caufes of others, left fhe fhould 
offend againft that Modefty which is fo agreeable to her Sex; yet fhe may 
be an Advocate in her own Caufe;: and fo may alfo Perfons, that are +D.9.1 1 
blind of both Eyes, become Advocates in refpedt of their own Caufes, 

But Perfons that are Infamous, or branded withany Note of Infamy, or 
condemn’d of Calumny in any publick Court of Judicarure, and Perfons 
convicted of any capital Crime, are ipfo Fure forbidden to be Advocates 

either for themfelves or others*. An Adcocate may incur the Cenfure of* D. 3. 1,» 
the Court, and be punifh’d for Prevarication, Saucinefs to the Judge,5 © 
reproachful Language in refpet of the Partics in Suit, for agreeing with 

his Client for any part of the thing in Difpute during the Suit, and for 

being a Brawler in Court on purpoic to lengthen out the Canfe: But if 

fuch Agreement is made after the Suit is ended, it is not unlawful, provi- 

ded, it does not exceed a lawful Sum, which, according to the Coif 

Law, was an Hundred 4urei, or Crowns, for each Caufe he pleaded, or 

was engaged in f. TD. see 23s 

Tt belongs to the Office of the Judge, yea even of a delegated Judge, * 
to decree and provide an ddvocate for the Benefit of a Perfon,who cannot, 
by his own means, procure fuch Adeocate for himfelf*; and a Judge may,*D. 3.1.44 
by virtue of his Office, compelan ddcocate toundertake the Defence and 
Patronage of an indigent Perfon for a competent Reward or Salary, 
unlefs his Caufe be bad ; nay, oblige an Adeorate to plead the Caufe of 
a Pauper, without any Fee or Gratuity at allt: for ifthe Party has not ant c 2.6.7, 
Adzocate, he cannot be compell’d to give a perforaf Anfwer: and if Ad- 
cocates and Proftors thall refufe to plead the Caufes of fuch Perfons grariy, 
they may be depriv’d of their Office]. When there is any Difpute about i Da. int, 
this Salary, the Judge ought to appoint the Sum according to the Elo. 75% D. 50 
quence and Ability of the deocate in the firft Place ; 2¢/y, In Propor- °” 
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tion to the Import of the Caufe ; 3d/y, According to the Eftate and Cir- 
cumftances of the Client ; and, laltly, According to the Stile and PraGice 
of the Court + : And this I mean by a competent Salary. An Advocate may 
even cx zudo Patto, demand and fue for his Salary: But in demanding 
and fuing for it, that which is demanded for the Payment of it, ought 
to be cercainly ftaced and adjudg’d by a Computation of what is due, 
left either Party fhould exceed a lawful Sum, And thus’tis praétifed inthe 
Imperial Chamber, whenever the Labours of Advocates and Profiors 
come to be rated and tax’d by an Izterlocutory Decree: it being decreed, 
that that fhould firft of all be deducted, which was given before by way 
of Payment. And ddvocates and Proftors in the faid Chamber, take 
an Oath at their Admiffion, that they will not demand or exact any thing 
beyond the Sum tax’d by the Judge, as appears from the Form of the 
Oath. Though Advocates and Proftors regularly ought not to make any 


.Paét, Contraét, or Agreement with their Clients de Oyord litis * ; be- 


caufe fome Clients would give the greateft part of their Eftates thro’ fear 
of lofing their Suit or Caufe, asa weak or fick Man would do to his Phy- 
fician thro’ fear of Death: yet, according to fome Men’s Opinion, a Pact 
or an Agreement made ratione Palmarii, is a good and valid Stipula- 
tion, if fuch Advocate gets the Victory inthe Caufe+; and the Party may 
recover the fame either by a Perfozal AGion, by an Action ex ftipulatu, 
or elfe by imploring the Judge’s Office, But this is not practis’d in Hig- 
laud, by reafon of the Statutes of Maintenance and Champerty| Mo- 
deity in Advocates is a very laudable Thing: and, therefore, they ought 
not only to be cloath’d with Decency and Comelinefs, but even in giving 
their Counfel and Advice, it is much more Modeft as well as fafe, for 
them to fpeak by the Word Credo, or thus it feems to me, and the like, 
than to aver any Thing pofitively. ‘They ought to be brief, and not too 
verbofe in their way of {fpeaking, and to propound the matter of their 
Argument in a mild and gentle manner, and not with a tumultuous or 
contemptuous Voice; nor ought they to make great Gain, and filthy 
Lucre, but Juftice their chief Defign ; and in their Bulinefs they oughe 
to givea quick Difpatch to fuch Matters as come before them. An 4du- 
cate is faid to retain fo great an AffeCtion for a Caufe, wherein he has 
been concern’d as an Advocate, that he cannot be a Witnels therein if it 
fhould happen to be appealed. Thofe Perfons are faid to be cavillous and 
unfaithful Advocates, by whofe Fraud and Iniquity, Juftice is deftroy’d ; 
and, therefore, they ought to be feverely punifh’d, as aforefaid. The 
Papifts fay, That Advocates ought not to propound any thing of Scrip- 
ture for an Argument in their Pleading, according to their own fenfe of 
the Matter, but according to the Judgment of the Church*, that is to 
fay, the Clergy: but this gainful Doftrine to the Clergy, we Proteffauts 
deny to be Law. 

I {hall here, in the laft Place, confider for what Reafons an Advocate 
may be faid to contraé& Infamy in Refpect of the Parties Htigant. And 
Firft when an Advocate does or fhall, on the Judge’s command to attend 
the Caufe of any Perfon, deny his Patronage to the Party, through fome 
lame or bald Excufe or other ; and fuch as the Law and Cuftom does not 
warrant him in: for tho’ regularly no one may be compell’d againtt his 
Will to be a Progtor to any one}, yet the Judge may oblige every exer- 
cent Adeocate to give his Patronage and Affiltance unto a Litigant in 


. Diftrefs for want of an Advocate |. For the Office of an Adeocate, being 


in fome meafure a publick Office (and this being his Profeffion) he may 
be compell’d to do that which belongs to his Office and Profeflion, under 
the Penalty of being depriv’d of his Office by the Judge of the Court *: 

And 
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And this is conftanely preétis’d in the Geperial Chamber, efpecially in 
etic Cautes of Pavpers *. And if he fhall ditobey theJudge’s Order herein, *Myna. 
o: lude ehe fame by any Subrerfuge or Tergiverfation, he fhall be for ever So" * a 
tuin’d our ot Court, and interditted Pleading in fuch a manner as never 
to be reftor’d again}. “The fecond Caufe of Infanzy in an Advocate (85 +0, 2,4.+. 
aforelaid) is Avarice, cis. when not being contented with a competent , 
Feeor Salary, he bargains with his Client de Sect fitis incafe of Victo- 
ry, which is not lawful for him to do, according to the Cred/ Law ll, in | D. =. 14. 
any Sum exceeding a Hundred are, though he might receive fome mo- 53 
derate Prefent zomzve Palmarii, if he obrain’d Victory in the Caufe : 
For to make an Agreement with his Client for any part of the Sum or 
Thing in demand, was look’d upon as Rapine and Depredation com- 
mitted on hisClienr. The third Caufeof Infamy (as aforefaid) is, when 
an Advocate on one fide reproaches the adverfe Party with foul Language, 
beyond what the Neceffiry of the Caufe requires, and injurioufly inveighs 
againft him under a Pretence of ferving his Client’s Caufe, fupporting 
the fame rather by Ribaldry than found Reafon and Arguments in Law: 
which is exprefly torbidden by a Law in the Code*, fince there is nothing *¢ =.;.« 
more indecent than for thofe who would affift fome, to annoy and offend * 
others. Cicero, the Prince of the Romaz Orators, was too much guilty 
of this Hault, and is highly condemn’d by all fober Writers. Buta Law- 
yer or Advocate fhall be much more liable, if he fhall, through want of 
Modefty and due Reverence, attack the Perfon or Character of the Judge 
himfelf with injurious and bitter Languaget. The fourth Caufe of Jy +D. 3.1 
famy in an Adcocate (as aforefaid) is Prevarication, viz. when he 1% ® 
gives his Advice and Affiitance to each of the Parties 4tigamt: But as I 
have already hinted at thefe Matters, I fhall here proceed no further in 
the Confideration of them; but only note, that they deferve the Cenfure 
of the Court in refpe€t of Infamy and Deprivation, as the Law dire&ts, 
‘as wellas the juft Difpleafure of all honeft Men. 
The Canon Law torbids a Clergyman, even in the leffer Orders, to 
become an Advocate, and plead Caufes in a fecular Court beforea Tempo- 
ral Judge; unlefs he cither profecutes his own Caufe or that of the Church, 
or be employ’d in the Caufes of fuch miferable Perfons as cannot pay for 
pleading their own Caufej. Nor ought Monks and regular Canons to | X. 137.1. 
engage themfelves as ddcocates, unlefS it be for the Advantage of their 
Church or Monaftery ; and by the Order and Command of their Abbot * *x.1, 37. 
But no one can be an Adoocate againft the Church, wherein he has a Be- 
nefice, becaufe it favours of Ingraticude : And if he fhall a& as anjAdvo- 
care againft fuch Church, he fhall be deprived thereof as an ungrateful 
Wretch t. Adeocates and Proftors ought to take an Oath at the time of +x, 1. 52.5. 
their Admiffion, That they will not undertake or cherifh an unjuft Caufe; - 
or receive more than the ufual and lawful Fees commonly given, which 
ought to be confider’d according to the Cuftom of this or that Country, 
and the Importance of the Caufe. And it an ddeocare fhall a& con- 
trary hereunto, he fhall not only be compelled to make Reftitution, but 
fhall likewife fuffer a three Years Sufpenfion: And a Proétor, that offends 
herein, fhall be punifh’d by a perpetual Deprivation ab Offcio. And 
thus ’tis alfo enacted by a /egatine Conftitutioa of Ordo in Lindswood |i, i 'Tit.s8. 
that Advocates fhall, at their Admiffion to this Office, rake an Oath be- 
fore the Diocefan, of the Place of their Birth or Dwelling, ‘ That they 
* will, in all Cauies they undertake, behave themfelves as faithful Pa- 
* trons, without taking away or delaying Juttice to either of the Parties, 
* but will defend their Clients Caufes according to the Laws, and fuppore 
* them with proper Arguments.’ 
Of 
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Of Alimony, and the Nature of it. 


"¥"HE Word Alimony, in the Latin Tongue call’d diimenta, in a 

ftri& and proper Signification thereof, imports the fame as Y’zéfaals 
or Nourifhment in the Exglifo Tongue: But thefe Words Alimony and 
Viétuals are ufed in a larger Acceptation, and denote all kind of Mainte- 
nance whatever, without which, the Life and Body of Man cannot fub- 
fift, as Meat, Drink, Cloathes, Lodging, and the like *®. And the Latiz 
Word Mimenta differs from that of Cibaria, as a Genus differs frem its 
Species: for all thofe Things are comprized under the former Term, 
which relate to the Neceflaries of human Life in general ; but under the 
latter, we only mean thofe things which bear a Relation to Food. But, 
in the Senfe 1 fhall here ufe the Word Afmomy, it fignifies that legal Pro- 
portion of the Husband’s Eftate, which, by the Sentence of the Ecclefi- 
aftical Court, is allow’d to the Wife for her Maintenance; upon the Ac- 
count of any Separation from him; provided, it be not caus’d by her 
Elopement or Adultery. Blount in his Nomo-Lexicon, or Law-Ditti- 
onary, mentions an antient Record, wherein A/imony is termed Rationa- 
bile Eftoverium. 

By Elopement, 1 here mean that volumtary Departure of a Wife from 
her Husband to live with an Adulterer, and with whom fhe lives in 
breach of the matrimonial Vow ; whereby fhe does, by the Civi/ Law, | 
as well as by the Law of Egland}, incur the Forfeiture of her Dower 
or Jointure ; unlefs her Husband, on her free and voluntary Submiffion, 
fhall think fit, by way of Reconciliation, to receive her again, and re- 
admit her into her former conjugal Relation. And, a Woman being in 
this Senfe faid to efope from her Husband, the Law will not, in this Cafe, 
compel him to allow her 4/imony : For a Wife, that elopes or departs 
from her Husband in this manner (though it be with her Husband’s 
confent) fhall, according to that remarkable Cafe of Sir Fobx2 de Camis ||, 
lofe not only her Dower or Jointure, but her Alimony too. This A/imo- 
my, in ftrittnefs of Law, being a Duty properly due from the Husband to 
the Wife, during her Cohabitation with him, the Canon Law fays, 
That if fhe does, without any Default of his, (of her Accord,) depart from 
him, he fhall not be oblig’d to allow her 4/zmomy during fuch her wilful 
Defertion of him, tho’ fhe be not charged with Adultery *; and tho’ 
he had a confiderable Dowry with her: it being a Rule in Law, wiz. Qué 
nonfacit quod debet, non recipit quod oportet t+. But iffhe departs from her 
Husband through any Default of his, as on the Account of Cruelty and 
the like, then he fhall in that Cafe be compelled to allow her A/imony, 
though he had no Dowry with her: For the Law deems her to be a duti- 
ful Wife, as long as the Fault lies at his door and fhe is inno wife impu- 
table ; fhe being conftrain’d to appear otherwife||, according to the Opj- 
nion of Cyzas, and all the Doétors on the Law quoted here in the Margin *. 
And if it be doubtful, thro’ whofe Fault it is that they live afunder, 
the Law, in that Cafe, concludes the Party that was laft in Fault to be 
leaftblameable +. And, therefore, if the Wife, who did by her Default 
wilfully leave her Husband, fhall afterwards on Repentance fubmit her- 

felf 
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felf tohim, and délire 4 Reconciliation, and to be admitted to 2 Cohabi- 
tation with him, he fhatl, on his refufal of her, be oblig’d to allow her 
Alimony, except in the Cafes aforefaid ||. See Eoftienjis in cap. vod. ¥, 1 Clot. ip 
Reftitui; And all the Doctors in common thereon. On the other hand lei 
if the Wife fhall by reafon of the Husband’s Cruelty, without any Paule 
of her own, go from him, and the Husband fhall offer fufficient Caution 
or Security for his future good Behaviour to her, and for her Peace and 
Safety with him ; and the Cruelty or ill Ufage is not fuch, but that the 
Wift’s Peace and Safety may be undoubtedly fecur’d by {uch Caution ; 
and yet the Wite refufes to rerurn: J fay, that in fuch a Cafe, the Law 
will not compel him to allow her diimony*; Quia ultima ca cetlpa want's * Fev. 
nocet, according to Barbofa, in his Comment on the Digefts, Tit. Dj- f°" 3+ 
sorce, N. 44. But notwithttanding the Premifes, a Husband regularly 
{peaking, is bound to allow his Wife -//imomy, pending Suit, whatever thy 4 
Caufe be +; and afterwards, in moit cafes of Separation, not oceafion’d by 4p. «5.3. - 
Filopement or Adultery, as atorefaid, nor in Cafe of a total Divorce, by 
reafon of fome legal Impedimenr, whereby the Marriage was null and 


void ab isitio ||. eed - 
By the Cied/ Law, if a Dowry or Marriage Portion with a Wife be 7 ete 


promifed and not paid to the Husband, he is not obliged to allow her N. az. 
Alimony ; and the Reafon is, becaufe fuch Portion is g:ven as a Price or 
Means to difcharge the Incumbrances of Matrimony *. But if her Pa- *C. 5. 12. 
rents, or fuch as undertook for the Payment thereo! do after become ** 
infolvent by reafon of fome Misfortunc, fhe fhall have J:mony (not- 
withitanding) even by that Law (which'in other refpetts feems fomewhat 
fevere): And thisis true, unlef§ you can affect them with Fraud, in pro- 
mifing what they knew they were not able to perform}. Or in cafe two 4 Barbet in 
Perfons lay claim to the fame Woman, each pretending fhe is his Wife by D. Tir. 3. 
Marriage, and one of them: moves to have her kept under Segneffration "7 
till the Cafe be decided: in this Cafe fhe fhall have Alimony, pendine 
Suit, of that Perfon at whofe Motion fhe is fo fequeftred |]. But if the yp.49.1-14. 
Controverfy be only between a Man and a Woman, touching the Validity 
of a Marriage, as whether a Marriage or not ; in fuch a Cafe no Ams0- 
uy isdue, till fome matrimonial Proof appears, or there be fome Conffar 
of a Marriage ; but wherever Marriage appears, there d/imony fhall be 
due pendente Lite™. A Feme-covert fhall not fue for Alimony as long * Dios. x: 
as fhe cohabits and lives with her Husband +. , + Mor. Rep. 
The Ordinary has the proper Cognizance of Alimomy, and no other 87+ 

Court ||; "Lis true, there lies an Appeal, but ftill ic is to the Ecclefiafti- ii Rolls Rep. 
cal Judge; and if the Perfon condemn’d will not obey the Sentence of that Coch in 
Judge, he may be excommunicated. The Form of proceeding in fuch pr. 5.p.2s0 
Cafe is thus, eis. The Prottor, by a Libel, alledges the Marriage of 
the Parties; and prays, that the Husband may be condemn’d in Expences 
of Suit and in Alimezy ; and, upon Proof or Confeffion of the Libel, the 
Judge condemns him in Purfuance of fuch Petition, And rhen the Progter 
gives him a Bill of Cofts; and at the Bottom writes thus, f=. Petit Pars 
ditia D. fumptum Aimonie, from the Citation iffued forth, daraate Lise 
jaxta Retam ot to much per Week (leaving a Blank for the Judge to in- 
Hert it) u/que ad fizem Jitis. Then he taxes a Bill of Expences of” Suit; 
and, being certity’d of the Ability of the Man, he taxes fo much ‘or 
Mlimony Weekly, ec. Nife aliter per nos decretumfeerit : And vic ufual 
Sum isthe rhird, or (at leatt) the fourth Parc of the yearly Value uf che 
perfonal Eitare of the Husband. But this is not very Beawiicial, hecrate 
it is not a final Sentence, and by the Form of ir, i sbfoiure ye, chee: 
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Judge’s power to alter it: For itis wift aliter per nos decretum fuerit ; 
whereas the Judgment (I think) ought to be, wife caufa fuerit aften{z 
in contrarium. 

Hiat pray’d a Prohibition to the Confiftory Court of Lonwdox, becaufe 
he was fued there by his Wife to be feparared from her propter Sevitiam, 
and Sentence was there given againft him, oz. That his Wife fhould live 
from him, and that he fhould allow her five Shillings and Sixpence per 
Week for Alimony, tho’ the Husband offer’d Reconciliation, defired Coha- 
bitation, and proffer’d Caution to ufeher fitly. But the Court deny’d the 
Prohibition, becaufe the Ecclefiaftical Court is the proper Court for the 
allowance of A/imony, and may decree a Separation or Divorce d Afen{a 
@ Thoro, if the Wite be ufed with Cruelty®. In an Action of Trefpafs 
brought by Phwden againft Plhwden, for taking the Plaintiff’s Wife 
cum Bonis viri, Gc. the Cafe was, That the Plaintitf did eject and reject 
his Wife without any Allowance of Alimony, for which fhe had a Sen- 
tence in the High-Commiffion Court; and the Defendant took thofe 
Goods for the dhimony and Maintenance of his Wife. And Judge 
Berkley faid, That the Defendant might plead zor fuilty : For where a 
Man puts away his Wife from him, the Ecclefiaftical Court may compel 
him to allow her 4/imonyt. And thus it plainly appears by the Con- 
ceffion of the Temporal Courts, that the Ordinary has the proper Cog 
nizance of Alimony, as aforefaid. 


Of Altarage, and what is underftood thereby. 


| 'H E next Thing which occurs to the Reader’s View, according to 

the Method of Things propofed in this Undertaking, is the Ticle 
of Altarage, which is in Latiz filed Ataragium, taking it’s Denomi- 
nation from the word 4/tar ; becaufe ex vi termini, according to a Le- 
gatine Conftitution of Orho*, commented on by Fobu de Athou, Alta- 
rage is an Emolument arifing to the Prieft from Oblations ratione Altaris, 
thro’ the Means of the A/tar. For when the Mother-Church was appro- 
priated to a Religious Houfe, the Oblations made in the Chapel of Eafe 
did not belong to the Convent, but to the Prieft who officiated at the 
Altar; and from thence it had its Name. And it isa Word that was 
generally inferted in the Endowment of a Vicaridget: For we read, 
that a Parfonage was appropriated (loa vicarid quae confiftit iz Altara- 
gio (y in minutis Decimis totius Parochia. And ima larger Senfe, ic is a 
Word that comprehends all the fmall Tiches, which the Vicars had for 
their Maintenance. But then there muft be either {ome Cuftom or Ufage 
to make it fo extenfive. 

Now touching this 4/tarage, there is an antient Record in King 
Henry the IlId’s Reign, about the Year 1234, in the Chronicle of Wl/iam 
Thora, an Auftin Monk of Canterbury, whereof (among other Things) 
we have mention made in a certain Compofition between Admund Arch- 
bifhop of Cat. and the Abbot of St. Au/fin’s in Cazterbury, as to whom 
it may be paid, and to what Value it might extend. The Compofition 
runs thus, viz. Noverint univerft prafens [criptum infpetturi vel audi- 

turi, 
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turi, quod cum inter Dominum Kdoundum Dei gratid + Cantuarienfera 
Arebiepifcopum totius Anglie Primatem, Magifirum 5. de Langetron eK 
una parte, G Dominam Robertum Abbatem & Comcentum S§. Avgaftini 
Cantuaria ex alteré; controverfia dintius mota fuiller faper Ecclofid de 
Chittler €% Furifdiftione, &c. Item pro Bono pacis concedant Abbas 
Conventus, quid Archidiaconus quando vifttationis exercet officinm in 
Eccleftis corum ficut in aliis Ecclefiis Diocefis Cantuarienfis recipiat 
Pracurationem con[uctam, exceptis, Ic. In capellis vero de Menitre, 
cil. Sant#. P. & Johannis @& Laurentii prafextabunt domino Archie- 
pifcope idoneos Capellanos ad Altavagia, rta ramen quod fingula Altaragia 
valeant decem Marcas, qui bée portione tantum erunt contenti {ub pand 
amiffionis difte portionis, fi coram Fudice quocung, ex certé plus ali- 
nando petierint, prefertim cum vicarius Matricis Ecclefie de Menftre, 
Cc. lk Whereby it appears, that thefe /:arages iffued out of the Offer- 
ings made to the Altar, and were anciently payable to the Prietthood, as 
wellas Tithes and other Oblations. ’Tis very probable, that thegreatelt An- 
nual Revenue by d/rars in Popif Times here in Exg/and, it not by A/- 
taragesinany one Church within this Realm was in that of St. Pau?'s Lon 
don. For it feems, that when Chauntries were granted to K. Hewry VILL. 
whereof there were forty feven belonging to St. Paui’s, there were in the 
faid Church, at that time, no lefs then fourteen feveral Altars*: And tho’ 
they were but Chauntry-Priefts that officiated ac them, and had their 
Annual Salaries on that Account, diftin® from A/rarages in the Senfe of 
Oblations ; yet becaufe the Annual Profits accrued by their Service at the 
Altar, they may not improperly be term’d Peafiox-Altarages, tho not 
Oblation- Altarages. 

Tho’ the Word Aftarage be now grown fomewhat obfolete among us, 
as being a Relique of Popery ; yet its fignification is of Ecclefiaftical Cog- 
nizance, and according to the Intent thereof, prafticable at this Day. 
Mr. Blount + takes notice of it asa Word, which comprehends not only 
the Offerings made onthe dar, but likewife all other Profits which ac- 
crue to the Prieft by Reafon of the Altar, and ftiles it an Obvention of 
the Altar. And for a further Proof and Hluftration of this Matter, he 
there quotes a Precedent out of the Orders and Decrees of the Exche- 
quer in Queen Bfizaberh’s Reign to this Effe&, viz. That, upon hearing 
the Matter between R.Z. Vicar of Weff-Haddon, and E. Andrews, tt 
was order’d, That the faid Vicar fhould have, by reafon of the words 
(Altaragium cum mano competenti \\) contain’d in the Compofition of the 
Profits affign’d for the Vicar’s Maintenance, all fuch Things as he ought to 
have, by thefe Words, according to the Definition of them given by Foba 
Bifhop of Lonxdon, on a Conference had with the Civilians, being all 
Doctors of Law, viz. That by M/taragium, areincluded Tithes of Lamb, 
Wool, Colts, Calves, Pigs, Goflins, Chickens, Butter, Cheefe, Hemp, Flax, 
Honey, Fruit, Herbs, and fuch other Tithes, with Offerings that fhall 
be due within the Parifh of [Vef-Haddon®. "The like Cafe was for Nor- 
ton in Northamptonbire, heard of late Years in the faid Court; and, 
upon hearing the Caufe, order’d in the like manner, as aforefaid. Thus 
all Oblations, whether in Money or Bread, given to fuch or fuch an Al- 
tar, either out of Devotion or meer Cuftom, made cither by the Pa- 
rifhioners or by Strangers, were deem’d to be offer’d nomine Attaragii. 


t Note, Sub cas the Pride o} Bifoops and Archhifbeps in thyfe days, that they campar'd amd eqguall'd them 
fila ame Kings and Primes 5 writing ihemfalues in aH oj thir Offer, by the Orme of Gad, Bip 
w Arcét fuelea Places Bat hapep had it ban for Releien, if they bad camdeated themfeless in ticip 
Office by the Grace of God, incad of panficimg Prever and iviws it the Cluck. 
Under 
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Under which we may reckon Oblations, Obventions, and Offeriags, which 
in effec: feem to be but one and the fame thing, and thar, which may 
become meerly fpiritual: Oblations being fuch Things Real or Perfonal as 
are offer’d to God and his Church, which feem to be included under Qj. 
ventions; the other Profits confifting in Tithes Predial and Per foxal, 
as alfoin the Glebe. Fobmu de Athon, in his Glofs on Orho’s Conttitutions, 
defcribing the Proventus ex Altari+ fays, That they are Offerings either 
in Bread or Money, or elfe confifting in other minute Oblations, vulgar- 
ly called Sharagium. Which Word extends itfelf likewife to all 
Things appertaining to the Altar, and to the Ornaments thereof, which 
were by King Edgar’s Canons and Conftitutions to be Mundiffima &5 ap- 
prime conciunata ||, according to an ancient Manulcript Saxon Code in 
Beunet College, Cambridge. But this cannot properly refer to the Word 
Aftaragium, otherwife than in a large Senfe of the Word, for by the 
genuine Signification thereof we mean only the Obventions, Oblations and 
Profits of the Altar, and not the Ornaments of it. 

In Cardinal Ozho’s Days this Revenue of Altarage was fo grofly abus’d. 
by many of the Clergy, that he made a fevere Canon or Conftitution* 
againft the Offenders in that kind. For in thofe Days (as the Conftitu- 
tion obferves) thefe wretched Priefts (for fo he calls them) to advance 
the Profits of their Vicaridges out of a ravenous Covetoufnefs, by the 
exceflive Gain of their 4/arages, would admit none to their Penitential 
Confeffions, unlefs they firft depofited fome Moncey in Purfuance of a pre- 
cedent Compaci(as theGlofs has it) by way of Simoniacal Extortion, far 
exceeding the allow’d and accuftom’d Oblations: And, therefore, firft decla- 
ring them not only unworthy of the Kingdom of God, but alfo unworthy 
of all Ecclefiaftical Benefices, he decreed ; That the Bifhops in their re- 
{peftive Dioceffes fhould make a moft exa& enquiry touching this horrid 
Abufe, and that all fuch as were found guilty thereof, fhould be remov’d 
from and depriv’d of the Benefices they poflefs’d ; and for the furure be 
rendred incapable of all Ecclefiaftical Preferments, and wholly fufpeaded 
from their FunGion. But, notwithftanding this Law, there being thea 
another kind of Simoniacal Artifice practis’d by the Clergy to advance the 
Excefs of A/tarages, by letting them and other Ecclefialtical Revenuesto 
Farm, another Conftitution was then made by him, forbidding all Farms 
of Altarages in any kind for the future *. Where Fobz de Atbon in his 
Glofs thereon fays, That it was ordain’d for the prevention of Simony: 
and then occafionally puts a Queftion, Whether it be lawful to allow a 
Parochial Chaplain Cor his Stipend) the Annual Obventions of Aitarage in 
whole, or in part? Tho’ the Negative feems to be inferr’d from the Text of 
the Canon; yet he, in his own Opinion, is of another Judgment, becaufe 
it matters not whether his Salary be paid in Money, or in any other Re- 
clefiaftical Thing. And he concludes, that an Affignment of fuch 4/ta- 
vages may be fafely tolerated; and the Prieft, to whom 4iarages are 
due, may appoint his Proftor to collec the fame ; and, being fo collected, 
they may be lawfully affign’d him for his Stipend. And tho’ the Confti- 
tution forbids the letting to Farm the A/tarages, and other Profits of the 
Church; yet the G/of/s holds+, that the Temporal Revenues ef an Ec- 
clefiaitical Jurifdi€tion may be fold or ler to Farm, but not the fpiritual 
Right of the Jurifdiction icfelf. 

‘There was a Compofition, That the Parfon fhould have the Tithe of 
Grain and Hay, and the Vicar fhould have A/tarage: And, in the Cafe of 
Wood againt Greenwood, the Queftion was, whether the Vicar fhould 
have the Tithe of Underwood, by virtue of that Word. And it was held, 
that if ever fuch Tithe had been paid him, it fhould be ftill paid jj, ’Tis 

true, 
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true, that Wood is nor due to the Vicar of common Rizht, but by Pre- 
fcription or Ulage only; becaufe *tis a great Tithc, and therefore will 
not pafs by the Word dltwrage ftrilly taken, this being only what is 
offered at the ,/rar: but when Tithe-wood has been paid to the Vicar 
by Cuftom or Ufage, it fhall be conftrued to pafs by that Word Afrare- 
ginm; and by Cuitom or Ufage, it will likewife pafs Tithe-wool to the 
Viear *. Rap. Bir 

¥ PPard. 


NNATS in Latin called Avxates, are all one with Firft-Fruits 

in the Evglifh Tongue: And the Reafon of this Name, is, becaufe 
the Rate for Firtt-Fruits, paid from Heclefiaftical Livings, was after the 
Value of one Year’s Profit of the Benefice, when the L#ber Vzlorum was 
firt made. Jenates more fuo appellabant primos fruflus unius anvi 
facerdotii vacantis aut dimidiamcorundem partem, fays Polyd. Virgil ||: Lib. 8. 
And my Lord Cuke, in his Reports, obferves, that Primitie and Aunates ¢* xe 
are all one, As for thefe Azaats or Firft-Fruits, it is Wiltorically re. 
ported to us, that they were firft introduced into Eygland by Pope 
Clement the Vth, who fucceeded Pope Benedift the Xith. For this Pope, 
after the Death of Bewedié?, was no fooner elef&ted and enthron’d io 
France, (for fo Bifhops would be faid to be) but that he began to exercife 
his new Rapines here in Ezgland by a compliance with the faid King 
Fidward, in granting him a two years Difme from the Clergy for 
his own Ufe, tho’ pretended for the Aid of the Abi-Lazd, that he 
himfelf might with the more eafe exact the Firff-Fruits of vacant 
Ecclefiaftical Benefices, to augment his own Revenues, tho’ not within 
his own Territories. This is (eid to be the firft Precedent of any Pope’s 
referving or exacting 4naats or Firft-Fraits of all Ecclefiaftical Digni- 
ties and Benefices throughout Hxg/end, extant in our Hiltories: which 
tho? referved but fortwo Years by the Pope at firft; yet afterwards grew 
into a Cuftom by degrees, both here in Aagiend and elfewhere. And 
thus they remain’d in the Pope, till the A@ of Parliament entitled che 
Crown thereunto in King Fiemry the VIIIth’s time +, which Queen Afmpy | 268.5. 
afterwards reftored again to the Pope: But in the firft Year of Queen “ * 
Flizabeth, an A& pas'd, for reftoring the Tents and Pirft- Frwits to the 
Crown. But (notwichitanding the Report of fome Hiftorians touching 
the firft Tatroduction of Pirff-Fruits into England, 4s aforefaid :) yer 
ris evident, they were paid here in Exe/aad fome hundred Years before 
thar Time, as appears by the Laws of fc, King of the We Sxxors, 
who began his Reiga, A. D. 712. And by the Laws of King Bdyar, who 
begwn his Reign 959, itis ordain’d in thefe Words, cz. Ex oma gaidem 
insoniowm. terrd ipfe feminam primitia primaries peaduautur Ecclifiee 
The like you have in the Laws of King Canare, who began his Reign 
1016, feminum Primitie ad Feflum dizi Martini pemdentur: Sieuis 
dare diftulerit, eas Epifcopo undecies preftcto, ac regi Ducertes O 
wiginti folidos nerfolorio|. ”Tis fappos’d, thar Boniface Archbifhop of aviu. Lamb. 
Canterbury, in King Bdward the Tild’s Reign, was the firft that made Leg. Sax. 
way for Popes to appropriate 4nmaats and Fir/}-Frui?s in this Kingdom 
to themfelves: for this Archbifhep, on a icign’d Presence *, that his *A.Derzge 
Church of Canterswry was involv'd in very grear Lebes by his io 
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ceffor, but in truch by himfelf, tocarry on foreign Wars, and gratify the 
Pope, procured from Pope Izzocent, a Grant of the firft Year’s Bruits of 
all Benefices that fhould become void within his Diocefs for the fpace of 
fevenYears, till he fhould raife from thence the Sum of 10000 Marks 
yearly out of the Bifhopricks So that thisGrant of Firff-Fruzts to the 
faid Boziface, foon after made way for the Pope to appropriate them 
unto himfelf. But in Procefs of Time the Parliament having fettled 
them (as aforefaid) on King Hewry the VIilIth, there was an Office there. 
of eftablifh’d in Tozdoz +, whereby the King’s Revenue increas’d ex- 
ceedingly from this Office on the Receipt of Fir/f-Fruits and Tentbs. 
For now the Pope being dead, in Evgland, the King was found his Heir 
at Common Law, as to moft of the Power and Profit he had ufurp’d; and 
the Rents which the Clergy paid, were now changed together with their 
Landlord : for Commifhoners (whereof the Bifhop of the Diocefs was 
always one) were appointed to eftimate their Annual Revenues, that fo 
their Fir/?-Fruits and Tenths might be proportion’d accordingly. 

And thus this Revenue ftood to the Crown, till Queen dune taking 
into Confideration the infuflicient Maintenance of the poor Clergy, fent 
a Meflage to the Houfe of Commons by one of her Principal Secretaries 
of State, fignifying her Intention to grant the Fir/?-Fruits and Tenths for 
the better Support of rhe Clergy; and that they fhou’d find out fome Means 
to make her Intentions more etteCtual. Whereupon an A& pafled the Par- 
liament by which the Queen was to incorporate Perfons, and to fettle on 
them and their Succeflors the Revenue of the Fir/?-Fraits; but with a 
Provifo, thae the Statutes before-mention’d fhould continue in Force for 
fuch Intents and Purpofes as fhould be diretted in her Grant: and that 
this new A& fhould not extend to impeach or make void any former 
Grant made of this Revenue. And in Purfuance of this Law, the 
Queen did, in the third Year of her Reign, incorporate feveral of the 
Nobility, Bifhops, Judges, and others, by the Name of the Governors 
of the Bounty of Queen 4zze, for the Augmentation of the Maintenance 
of the poor Clergy, to whom fhe gave the Firf-Fruits, Gc. and ap- 
pointed the Governors to meet at the Prince’s Chamber in Ve/fminfter, 
or in any other Place in London or Weftminfter, to be appointed by any 
feven of them, whereof a Privy Counfellor, Bifhop, Judge or Coun- 
fellor at Law to be of the Quorwm; there to confult about the Diitribu- 
tion of this Bounty. 

Gammarus the Canoniff|, in Favour of the Apoftolick See, afferts, 
That Azzats were very jultly required by che Pope pro confervando de- 
conni Statu; and compares it to 4arow the High-Prieft’s receiving the 
Tithe of Tithes, the Tithes of fuch Tithes as were given to the other 
Priefts: adding withal, that dzzats are of very great Antiquity. For 
this Revenue was long fince granted to the Pope, when he had not fuch 
large Poffeffions as he now has, but was at a va{t Charge and Expence in 
maintaining his {piricual Pride and Dignity: and, therefore, 4zzats were 
at firft only impos’d on fuch vacant Benefices as he himfelf conferr’d, and 
afterwards on all others by degrees; which, Ho/fienfis fays, was often 
complain’d of as a very great Grievance. . And it is an Obfervation of no 
lefs Truth than Antiquity, That there never was any Invention that ever 
brought more to the Pope’s Treafure than this.of Azpats. 

Ata Parliament held at Carli/fe, great complaint was made of the Op- 
prefiion of Churches, ¢c. by William Teffa (call’d Mala Tefta) the 
Pope’s Legate, in which Parliament the King, with his Barons affent, 
deny’d Payment of Fir/f-Fruits, and to this effect he wrote to the Pope: 
whereupon the Pope reliaquifh’d his demand, and the Fyr/ft-Fruits were 
fot two Years, by that Parliament, given to the King. 

Of 
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aal"4 ey ken by both the Létigauts, which I thall treat of under 
ol sss their proper Titles, the uext Thing which follows in Courfe 
cna & of Practice, if the Suit proceeds, isthe Demanding and Gi- 
orm f ving in of what the Civd/tans call Perfonal Anfmers, which 


aye made in Writing to the feveral Articles or Pofitions of a Libel, or to 
any other fudicial Matter exhibited in Court: And thefe Anfwers 
ought to be made in very clear and certain Terms; and upon the Oath 
too of the Perfon that exhibits them™, unlefs it be in a Criminal Caufe, * Gail, Jib. 1, 
wherein no one is bound to accufe himfelf. For Perfonal Aufwers are ob! 79.2. 10, 
therefore provided in Law, that by the Help of them the Adverfe Party 
may be reliev'’d ab onere probandi +: 'Thorefore they ought to be made 1 Geil lib. 1. 
pure Cy fimpliciter by the Words of Credo or non Credo, or the like wc.) 492. 
And this ought to be done, that the Adverfe rey may certainly know 2. Gloff. ibi 
what he ought to prove, tho’ thefe Anfwers are fometimes given in con- 18 ”**#/i™™* 
trary to good Prattice (1 think) after Publication of the Depofitions of 
Witneffes, even till a Conclufion of the Caufe, in order to get the Truth 
from the Perfon himfelf ; and if thefe Anfwers are not clear, full and 
certain, they are deem’d and taken in Law as not given at all, and 
upon a Motion made the Judge ought by an Interlocution to enjoin new 
Anfwers, it being the fame Thing to give no Anfwer at all, as to give a 
general and infufficient Anfwer *. *D. 1. 1 
A Perfonal Anfwer, therefore, ought to have three Qualities in it, 7” 

ciz. Fir/f, lt ought to be pertinent to the Matter in Hand. Secondly, Tt 
ought to be abjolute and unconditional. And, Thirdly, It ought to be 
clear and certain. hat Anfwer is faid to be made abjolutely and fimply, 
which is made without Shiftings and Doublings ; and to which nothing is 
orcan be added. And hence ’tis, that in the Jmperiai Chamber this 
vulgar Anfwer isnot admitted, viz. I do not believe it as the Matter is 
propounded and alledg’d, or in Latin thus, non credo ut ponatur. And the 
Reafon of this Non-admiffion is, becaufe of its great Uncertainty }.°+ Gail, lib. 1. 
Nor is fuch an Anfwer as this fufficient, viz. That fuch Pofition concerns >! 82. %7- 
the Fatt of another Man: And, therefore, no Anfwer ought to be given 
thereunto. But fach an Anfwer is good and valid, according to the com- 
mon Rules of Pradtice +, tho’ it be not fo in the Imperial Chamber: Be- » oom inc 
caufe of another's Fact we may probably be ignorant; and a Perfon ought >.vi. 2 9 
rightly to article and propound touching his own A@, and not touching 
that of another Man. But when he is ignorant of another's AG, he may 
deny the Pofition without incurring the Danger of Perjury; And this is 
practis'd in the Imperial Chamber as well as in other Courts, to avoid 
and put an end tothe Ambages of Law-Suits. And forthe fame Reafon 
in the faid Chamber, and other Courts of Law, other Anfwers that 
are fufficient of Common Right, are not admitted there. As when they 
are made to a Pofition too general, negative, obfeure, doubtful, im- 
poflible, captions, criminal, manifold, and the like. Tho’ the Parties + Gloi inc. 
are by fuch fort of Anfwers ufually wont, thro’ Fraud and Malice to + ¥. — jai 
protraa& Law-Suits; yetthe Judge ought to be circ » that the 
Party be not injurd by a 2 Anfwer; in which —_s ! 

ought 
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ought to be had to the Common Law and Rules of Practice; and ths 
_ Party fall not be compelled to anfwer, if the Pofition be fo captious, thax 
; baal 5 » Perjury would probably enfue by fuch an Anfiwer™. 
= tao, 27... But, in the Imperial Chamber, regularly a Pofition of Law wants no 
& 34. Anfwer ; nor isan Anfwer given thereunto; Whereupon if the Pofition 
be founded on the Common Yaw, it is a valid Anfwer to fay, Thar at is 
‘ a Pofition of Law: Becaufe fince the Law is certain, there is no need 
pros as of Proof, and confequently no occafion of giving an Anfiwer to itt. 
€.9.2n,15. But tis otherwife in a Pofition founded on a Cuftom: For tho’ it be the 
Municipal Law of that Place, where fuch Cuftom prevails, yet this 
* vi.t.4T Cyftom confifting in Faas +, and, Fa@s being never prefum/d, the faid 
Cuftom ought to be prov'd: And, confequently, the Party ought to an- 
+ Bart in S2. fwer to fuch a Pofition *. If the Pofition contains feveral Heads, a diftiné 
C.59.% — Anfwer to each particular Head ought to be admitted; and the Party may 
1 wr de confefs in Part, anddeny in Part +: But the whole Pofition being partly 
pore’ erue, and partly falfe, cannot be deny'd én folidum without Perjury. 
As for Example, if any one in an Allegation propounds and fays, that 
Twenty Pounds are due to him, the Narrata of the Pofition as nar- 
rated, according to the common way of Pleading, ought to be deny'd, 
if only 'Ten Pounds are due: So that fuch an Anfwer ought not to be 
+ D234 5-3 had and taken for a fimple Anfwer *. 
vi. 2. 10% But we ought do diftinguifh, whether a Pofition contains the Sum or 
Sigillatim. — Quantity, or the Quality only of fome Matter in Demand. In the fir Cafe 
a Pofition partly falfe and partly true cannot fimply be deny’d without 
Fear of Perjury; becaufe in Judicature an Interrogation de toto is under- 
fiood to be made touching every Part thereof: And after the fame 
manner an Anfwer de toto is deem’d to be made touching every Part there- 
*D.44.2.7 of ; becaufea Part is inthe Whole *: Wherefore if a Man denies a Thing 
+D.31.1.78 to be his, he alfo feems to deny it to be incommon due to him f. 

Skilful Advocates, to take away all Difficulties, are wont to add a 
Claufe to Pofitions, that contain a certain Quantity, viz. “ If the Defen- 
‘© dant does not believe the Sum _4rticzlate, let him anfwer de quanti 
* credat ; that is to fay, how much he ddes believe to be true:” For 
otherwife by a /mmple Negative Anfwer, he fhall not be excufed from 
the Guilt of Perjury. 

In the fecond Cafe the whole Pofition is rightly deny’d. As for Ex- 
ample: If it be propounded and alledg’d, That T7tius has made a pure 
and abfolute Promife, whereas in Truth the Promife is fub Conditione vel 
in diem: Becaufe properly fpeaking a conditional Debtor is not a 
Debtor: And by this Means another Thing and a different Fa@ is 

+ Covar.Ref. propounded +; fo the whole may be deny’d. Again, Iremember, it has 
lib.t.c..m.5. been a Doubt, whether the following Anfwer be a certain and 
femple Anfwer, viz. I do not believe the Pofition or Article to be true, 

anlefs it be proved. But, according to Baldus, it has been held by a 

Majority of Voices, That this kind of Anfwer is not only fufficient, but 

it is very Prejudicial to the Refpondent: For by fucha kind of Anfwer, 

if the Article be afterwards proved, there is a kind of geminata Proba- 

tio induced, viz. an Anfwer by Confeffion, and an Anfwer by Tefti- 

mony of Witnefles. And the Effe& of fuch a geminata Probatio is, that 

the Perfon caft in the Suit cannot appeal, becaufe he that confeffes a 
*¢,7.6$.2, Matter in Judgment, cannot appeal the Caufe*. And this Conclufion 
' is founded on the Force of the Word xé/7, or unlefs, in the Anfwer ; 
which always avers or affirms fomething, if a Negative Sentence goes 

before it. Hence Matrimony de prafenti is contracted by fuch Words as 

thefe, tho’ the Words do import a Habit, and not an Act of the — 

enfe ; 
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Tent: ; for this Word wif ina negative Sentence or way of Speech Way 

the Force of an Affirmative. 

It is alfo a recew'd Opinion among the Dottors, That this is a fuifici- 
ent Antwer, evs. I believe it to be contain din fuch an Inffrument or Wri- 
ting, when the Pofition of the Libel mentions a certain Inftrument or 
Writing ; otherwife it isnot: And fuch a kind of Anfwer fhall be 
deem’d either firmatice or Negative, according to the "l enor of the 
Deed or Inftrument vefert’d to *.” For the Thing referr'd to with all it 
Qualities is' deem’dto be inherent to the Thing referring; and that, 
which is inferr’d from a Relation, is faid to be truly and properly fo. 
Yor to declare a Thing expre//y as by a Relation had to another, is the 
fell-fame Thing, when it appears trom the Thing referr’d; otherwiic 
the Thing referring is null and void. But fuch an Anfwer as this is re- 
probated and difallow'd of in"Law, o7x. “ I do not believe it, unlefs the 
“ Deed or Inftrumunt appears ;” becaufe fuch an Anfwer does not relieve 


the Adverfe Party from the Obligation of proving the fame, according _ 


to Bartolus t. 

Anfwers ought to be made before the fame Judge, before whom the 
Pofitions were produc’d and exhibited, or elfe before Commiffioners 
nam d by him, left the Continence of the Caufe thould be divided ; or, in 
other Terms, left there fhould be a difcontinnance of the Caufe. In 
preparing and giving an Anfwer it isneceflary, That the Party Refpon- 
dent fhould be prefent in Court, and be Perfonally admonith’d by the 
Judge to anfwerfuch Pofitions on the Judge’s Examination or Interrogation 
of him ; otherwife he fhall not be reputed Contumacious for not giving 
an Anfwer ; nor thall thofe Pofitions be held and taken as confefs'd. It 
is a good Caution, before a Man makes or gives an Anfwer, for him to 
premife fome Exceptions and Proteftations at the Head of his Anfwer, left 
he fhould prejudice himfelf in his Right by /azply anfwering thereunto : 
And let himfelf alfo take Care, that the Judge makes an futerlocutory 
Deerce thereon, A Perfon making a /imple Anfwer to the Pofitions of the 
Adverfe Party, feems to confefs all the Qualities and Coherenecs thete- 
of according to the aforegoing Interrogation made 3. 
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Of Apparitors and their Offices. 


a SeP PARITORS are fach Perfons as are always ready at 
_ am Hand to execute the propet Orders and Decrees of the Ma- 

fy giftrate or Judge of any Court of Judicature; and they 
ue conftantly wait in Court to make a due Return or Report 

, of what they have done in Purfuance of fuch Orders and De- 
erecs, and to receive {uch other Commands as the Judge shall pleafe to 
iffuc forth *: For, without the Decree and Order of the Judge, ro one 
ought to be arrefted, fummon’d or punifl’d in any wife; and fuch an 
Apparitor, as thall attach any Man’s Perfon or Goods without the Af7a- 
datory Lotters of the Court,may with Impunity be refifted with Force f ; 
but if he has the Mandate or Order of the Court for fo doing, he ought 
not to be refifted with Force, tho’ he does'excced the Bounds of his _ 
milion, 


oF 


*Cuid. Deh 


S54 be bere 


tin DL ay 
D,1t 1.7. 


¥C. wigegh 


GQ. Wel. % 


68 


*Groenew. de 
Leg. abiog. 
C.7.65. 5. 


i Gs, 3.20 I 


1X, 1.29.27. 
X. 2, 28, 19. 


$ Lib. 3. Tit. 
22, Cap. 3. 


VI. 1.26.6. 


7 4 1. 29. 
43> 3. 


Parergon “Fux Cauomct Anglicans. 


miffion, but fuch an exorbitant Execution thereof ought to be punifh’d. 
by the Court *, as in Holland and other Places. 

‘There was heretofore among the Remans a College or Body Politick of 
thofe Men commonly called Hixecutors, over which there pretided a Dean 
and a Sub-Adjutor, in Latin tiled Primi-Scrinius +, whole Bufinefs it was 
toaflign and appoint 4pparitors ; and out of this College or Body Politick 
Apparitors were always taken and made Choice of: And over thefe 
the Judges had formerly fo great an Authority, that if they trefpafs'’d 
or offended in their Office, they could punifh and even remove them 
from thence, and fubftitute others in their Room, Thefe Apparitors 


_ were anciently in Latin térm’d Viatorest, Littores, Accenfi, and alfo 


Stratores: Butin Procefs of Time they were filed Executors* and Of 


* fcials +; and might be remov'd at the Pleafure and Difcretion of the 


Judge. And having different Titles and Appellations according to the 


_ tefpective Magiftrate, unto whom they gave Attendance: ‘They were 


in this manner called Cefariani, Catholici, Prafettiani™, Prafettorii, 
Magifivicni, Auguftani, Prefidiales, Rationales, and the like. But 
in latter Ages they have been in Latin term’d Bajuli, Maffarii, Bedelli 
Biruarii, OF wari, Nunciit, Servientes, and the like; their Office being 
to wait onthe Magiftrates, and to attend on Judges and Reéors of Pro- 
vinces, At this Day Ecclefiaftical Judges chufe their own Apparitors, 
which by the Statute of 21 H.8.cb. 5. and by 13322 of King Fames’s 
Canons ate therein called Saemmoners or Somners ; and thefe they may 
remove at Pleafure if they misbehave themfelves in their Office ; and 
(according to fome Mens Opinions) they are oblig’d foto do. 

The proper Bufinefs and Employment of an 4pparitor then is, ac- 
cording to the Noce/ Conftitutions, to convene and cite Defendants into 
Court, to introduce the Procefs emitted by the Judge, and to admo- 
nifh or cite the Parties in the Produd@ion of Witnefles, and the like; 
the preparing the Procefs being now more the Bufinefs of the 4ifuary 
than the. 4pparitors, tho it was otherwife formerly. And thus do thefe 
Perfons ferve all fuch Proceffes as do iffue out of Spiritual or Ecclefiafti- 
cal Courts; and, as Meffengers, do fummon Offenders and others there- 
unto in order to make their Appearance therein, as Occafion fhall re- 
quire. ‘To prevent all Grievances and Excefles, which may happen by 
the Beadles or oars of Deans and Archdeacons, it is provided by 
a Provincial Conftitution in Lindwoodt, That when fuch Beadles or 
Apparitors do go to the Houfes of Redtors, Vicars, Parifh-Pricfts or 
others not having a Parochial Cure, on the Execution of fuch Mandates 
as are direéted to them, or on any other Bufinefs touching the Office of 
a Dean or Archdeacon, they fhall not demand any Thing of them on 
the Account of Procurations or any other Service relating to the Duty 
and Office of fuch Apparitor in refpe& of executing their Mandates, 
fince he, that fends them, is bound to reward them for their Service *. 
But let them content themfelves with Thanks ; receiving only fuch Meat 
and Drink (by way of Hofpitality) as fhall be fet before them by fuch as 
receive them. And likewife they ought not to execute thofe Precepts 
by fimple Meflengers or Sub-Beadles, but in their own Perfons, becaufe 
fuch Apparitors are {worn to execute all Matters belonging to their 
Office with Fidelity; and fo cannot execute them by others}. But 
fometimes a Mandate is committed to them, which they may execute 
eithef by others, or elfe in their own Perfons: And in this Cafe ’tis 
fufficient for them to execute the fame by others ; provided it be done 
according to the Rules of Law and Juftice, otherwife their Principals 
have no Plea of Exeufe. So likewife it is provided by the aforefaid 

Canon 
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Canon of King Fatmes, that Ipperitors thall by thermfelves faithfully 
execute their Offices, and Shall not by any Colour or Pretence whatever 
fuitcr or ctufe their Mandates to be executed by any Meffengers or Sub- 
fitutes without goed Caufe, to be firlt allow’d and appravd by the Or- 
dinary of the Place: And fo the Law itands at prefent. And moreover 
by the faid Provincial Conftitution it is enacted, ‘That fuch Beadles or 
wdppariters as Tha’) act contrary thereunto, and be found Burthenfome 
aad Injuriouy to Perfons under their Mafters Jurifdidion, shall be firtt 
and principally punithd by their Mafters, the Deans or Archdeacons. 
And if they fall net punifh them, then thea Superiours the Bilhops or 
their Officials may do it, not only in Cafe of Nevligence, but (accord: 
ing to the Dottors *) by way of fimple Usere/a or Complaint: And, 
moreover, they thall be cbliged ipfo ‘Fure, or by a Declatory Sentence, 
to reftore Twofold to the Parties. But, by the above-mentioned Canon of 
King Yams, the Abufes and Grievances pretended to be committed by 
= Summoners or Appiritors, are beit redrefsd, as being moft in 
Ule, 

And asit is provided by another Provincia] Conftitution in Lindsvood t, 
That no Sxfragen Lithop fhall have more than one riding Appartter in 
his Diocefs, and that Archdeacons in their Archdeaconries thall rot 
have fo much as one riding /pparitor, but only a Feot-Metlenger ; fou 
is decreed and ordain’d by the aforefaid Canon enacted for refraining: the 
Number and Multituds of .Jpparirers, That no Bilhop or Archdecwon, 
or their Vicars, Officials or their inferiour Ordinaries fhall depute er 
have more /pparitors to ferve their refpective Jurifdictions than ther 
they or their Predeceffors had or were accuftom’d to have thirty Years 
before the publifhing of thefe Canons or I cclefiaftical Conftitutions. 
But tho a Bithop could not have more than one riding dpparitor, yet he 
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might have feveral Foot-Officers, according to the Dottors+, efpecially Dd. inl.12. 


if there was a Concurrency of Jurifdiéion between him and the Arch- 
deacon: But an Archdeacon ought not to execed his Bifhop in the 
Number of Apparitors. Bifhops, deputing more Jpparitors than they 
ought to have, ought to be fir admonifh’d by their Superiour to difmits 
them ; and if they fhall then refufe to difcharge the exceeding Num- 
ber, they fhall according to this Conftitution be fafpended ab Officio & 
Beneficio, till they remove the faid Number from their Employment. 
But neither the Number nor the Diftindion of riding or walking Appari- 
tors is now much regarded, but as the Conveniency of ferving the Procefs 
requires. By this Conftitution thefe _fpparizurs could not ftay longer 
than one Night and a Day with the Reetor or Vicar of any Church in 
any one Quarter of the Year, at the Charge of fuch Reétor or Vicar, 
unlefs they were fpecially invited thereunto by fuch Redor or 
Vicar. 

The Cizilians have fo low an Opinion of a Beadle or an fppariton, 
that they call him dyimal tantem rationale ; by which it may be in- 
furr'd that he is of a meaner Capacity than a Sheriffs Officer: And, 
therefore, finee hz is fuch an Incompreheatidle, ‘tis fit the Court flould 
not be troubled with many of them, which they ufually employ'd till 
the Number was reftrain’d by the aforefaid Canon. Norare the Bea- 
dies in the two Univertities of much fuperior Character to thefe Twe- 
lege'd Animals, tho’ they are for the fuke of large Fees and other Per- 
quilites of their Place ufually chofen out of the Students of thofe two 
Bodies: For they are generally fpeaking fuch idle Perfons as have ac- 
quird an Intereft among the Mafters ~- 
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being fit for nothing elfe but to catry a filver Staff before the Vice- 
Chancellor and others in thofe Places of Learning ; they muft live and 
dye Drones in their Colleges. Therefore; fhe State of Learning in 
thofe Bodies is much to be lamented, when Men are fuffer’d to continue 
in thofe Societies for no other End and Purpofe than for the Exercife of 
fo mean and fervile an Employment; and what is more to be detefted, 
is, that thefe idle and debauch’d Wretches fhould be permitted to hold 
their Fellowfhips with fuch low Services, and under fuch Circumftances 
as {candalize a ggod Education, 

By a third Conftitution in Lindwood*, all Beadles and Apparitors, 
belonging to Deans and Archdeacons, are forbidden under any Pretence 
of their Office in their own Perfons to pronounce any Sentence of Ex- 
communication, Sufpenfion or Interdi&t eve proprio ; or to denounce and 
publith any fuch Sentence pronounced by Deans and Archdeacons with- 
out the fpecial Mandate or Letters Denunciatory of their Mafters. And 
if they fhall prefume to a contrary hereunto, Sentences thus pronounc’d 
fhall be null and void ipfo Fure in fuch a manner, that they need no 
Exception thereunto ; nor fhall they be obferv’d by thofe againft whom 
they are pronoune d, fince in Truth they do not bind, as being pronoune’d 
by Perfons, that have not the Power of Excommunication, and the like. 
And fach Beadles or Apparitors as thall offend herein, and be found 
Injurious and Burthenfome to their Mafters Subjects herein fhall be 
greatly punifh’d according to the Quality of their Offence, and be oblig’d 
to reftore 'T'wo-fold to the Perfons aggriev’d hereby. 

But tho’ an Apparitor be an Ecclefiaftical Officer, and is, therefore; 
ufually punifh’d according to the Laws of the Church; yet he may be 
punifh'd by the Temporal Courts for any Falfhood in the Execution of 
his Office ; and of this I fhall give fome Inftances. An 4pparitor came 
to the Church, and inform’d the Parfon, That he muft pay the Tenths 
to fuch a Man, and at fuch a Place, which was four Miles diftant from 
his Church ; and the Bifhop certify'd the Ecclefiaftical Court under his 
Seal on the Non-payment of them, that he refus'd to pay them accord- 
ing to the Statute of the 26thof H. 8. chap. 3. And thercupon ano- 
ther Parfon was admitted and inftituted into his Living ; becaufe by that 
Statute, where the Tenth is due and demanded by the Bifhop, or fiuch 
as fhall be intrufted to collea& it ; or by his Minifters, Servants or Off- 
cers; and, being not paid then, on fuch Certificate, the Incumbent is 
ipfo fatto depriv'd, But it was refolv’d, that the Demand was not made 
according to the Statute, and the Summons to pay them not in Pur- 
fuance thereof: For the Demand ought to have been made by one, 
who has an Authority to receive them, which an Apparitor had not; 
And they held the Demand not good, tho’ the Bithop certify’d it to be 
duly made t. Andin the Cafe between the Queen and Blanch it was 
refolv’d, That the Bifhop’s Certificate on the Incumbent’s Refufal to pay 
his Tenths, is not Peremptory but Traverfable ; and that the Demand 
of the Tenths muft be made at the Incumbent’s Houfe, and the Refufal 
mutt be there +. 

If a Monition be awarded to an Apparitor to fummon a Man to pay 
fuch Expences of Suit, as are tax’d and affefled by the Court; and he, 
upon the Return of the Monition, avers, That he had fummon'd him, 
when (in'Truth) he had not; and the Defendant be thereupon excom- 
municated, an Adion on the Cafe at Common Law will lye again 
fuch Apparitor for the Falfhood committed by him in his Office*, be- 
fides the Punishment infli@ed on him by the Ecclefiaftical Court for fach 
Breach of Truft, So if an Apparitor does falfly and malicioufly Colore 
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Oftrii, cite a Man into the Confifttory Court upon a Fame of Inconti- 
nency ; and the Party is difcharg’d upon his Anfwer given to the fad 
Charge: ‘The Perfon cited fhall have the like A@ion, becaufe it thali 


be intended, that he did it without a legal Procefs*. And this Punith- e a pad 
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ment by Action feems more proper than what was infliéted on the Arch- 
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bifhop’s .Jpparitor by Bogo de Clare in the Fighteenth Year of K. Edssard *9'- 


the Firft, who having had a Citation ferv'’d on him in Parliament’Time, 
fome of his Family made the poor 4pparitor eat both the Citation and 
the Wax, 

And as the Temporal Courts may punish an Appariter, fo they may 
likewife take Notice of his Fees: For if he fhould libel in the Spiri- 
tual Court for his ufual Fees, a Prohibition will lye upon a Suggeftion, 
‘That the Fees which he claims are not due by Cuftom or Prefcription. 
And, therefore, the fafeft way to fue for fuch Fees in the Ecclefiaftical 
Court is to libel upon the Canon, which eftablifhes thofe Fees, leaft the 
Temporal Courts should impeach their Proceedings. 

Apparitors are {0 called, quia facitint Reos apparere in confpetlu Fu- 
dictum : And thefe Perfons are mention’d in feveral Places of the Fa- 


Jtixian Code, as may be feen fromthe Laws quoted here in the Margin }. +c. 1.3.33 
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But tho’ an dpparitor imports the fame Thing as a Alingfter ; yet every © 1% 1 * 


Minifter is not an Apparitor: So that there is this Difference between 
an Apparitor and a Minifter, eiz. An Apparitor ishe that adminifters 
a Publick Office in the executing Judicial Procefles: Buta Ainifor 
may be a Private Perfon fent to execute any Orders; and is often the 
fame as a Private Servanty. Tho’ the Word Miniffer fometimes de- 


notes an Office, as that of a Prieft or Deacon * ; and fometimes it is put * 


for a Reétor of a Parish f. 


Of Appeals, ther Effetts and Incidents belong- 
ng to thew. 


nea BREN treating of Appeals I fhall here in the firkt Place enquire, 
@ what an dppecis is; and by what Law it was invented 
mo, and introducd. Secondly, I fhall confider the Effe@s and 
Me Force of an dppeal ; and explain what the Office of the 
Be Judge ad Oxen: is. Thirdly, \ thall thew, what is to be 

done, if there be not a /ocaé Judge ofan Appeal. Fourthly, 
I thall confider to whom the Reétor of every Univerlity, Corporation or 
Body Politick ought to appeal. Fiftblp, I fhall enquire, whether the 
Party aggriev’d may (omitting an Appea/) have an Action ad Interoffe 
againft the Judge, on the Account of the Iniquity of his Sentence ; and 
whether the Judge be oblig’d in Foro Confcientie to render Satisfaction 
for the Injury done, 

Now in refpe@ of an Appeal from a Definitive Sentence, an Appead 
is commonly defin'dto be a ‘Fudicial Right, whereby the former Sentence 
is for a while extinguifh’d ; and the Cognizance of the Caufe devolv'd 
to the Superiour Judge, in other Terms called a Judge ad Owen. But 
this Definition in my Opinion does not well explain the as of di 
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Fudicial Appeal: Wherefore J fhall define fiich an Appeal to bea Prove 
cation from an Inferiour toa Superiour Judge, whereby the Jurifdicion 
of the Inferiour Judge is for a while fulpended in refpe& of the Cauie, 
wherein it is appealed ; the Cognizance of the Caufe bcing devolv’d to the 
Superiour Judge +. In this Definition the Term Provocation is made ufe 
of as a Genus, becaufe the Word Prozccation is a more comprehentive 
Term than the Word 4ppeal. For a Procecation is every AG, whereby 
the Office of the Judge or his Affiftance is ask’d and implord: A 
Provocation including both a Fudicial and an Extra-judicial Appeal. 
But an Appeal according to the proper Signification thereof contains 
only a Fudicial, and not an Extra-judicial Appeal *. So that 
an Appeal (you fee) is Two-fold, iz. Fudicial and Extra-Fudi- 
cial. That is ftiled a Fudicial Appeal, which is made from a Sentence 
pronoune’d in a Judicial Manner, or in a Court of Judicature: And 
that is called an Eixtra-judicial Appeal, which is not made and inter- 
pos'd from a Fudicial Sentence, but from fome Extra-judicial A&s or 
Decrees or other t. And it may be defin'd to be a Prozocation from an 
Inferiour to a Superiour Judge on the Account of fome prefent of future 
probable Grievance not inflifted in a Court of Judicaturey And this 
kind of an Appeal, as well as the other, if the Grievance be likely and 
probable, transfers the Cognizance of the Caufe tothe Superiour Judge : 
So that (pending the Appeal) nothing can be attempted in Prejudice of 
the Appellant: And, therefore, in the “foregoing Definition (I think) 
thefe Words ought to be added, viz. In regard of fome Grievance alrea- 
dy inflitted or likely to be inflitted ; Yor the immediate Caufe of an 
Appeal is fome unjuft Grievance or the like, which is infli@ed on the 
Appellant by the Judge 2 Quo. Therefore, in this Definition, I fay, 
from an Inferiour to a hl Fudge; becaufe it is of the Nature of 
an Appeal, that it fhould be made from an Inferiour to a Superiour 
Judge}. For it is not reafonable, that an Inferiour Judge fhould cor- 
veé the Error and Miftake of a Superiour Judge, but rather on the con- 
trary: And Cuftom cannot introduce this Method, giz. That an Ap- 
peab fhould be made toan Inferiouror Equal Judge from a Superiour*. 
And, Jgftly, it rightly follows on this Definition, That an Appeal be 
made in regard and by reafon of fome Grievance already infliGed or 
likely to be fo: Becaufe a Perfon may not only appeal from a Gric- 
vance, but even from a future Grievance, if fuch a Grievance will pro- 
bably accrue t, as I fhall fhew by and by, when I proceed to declare 
when fuch an Appeai has Room. 

The efficient Caufe of an Appeal is the Law of Nations + ; a Judicial 
Procefs itfelf being entirely faid to have its Original from the Law of 
Nations: And thus an Appeal was invented, and by very ancient Ufage 
introduc'd as a Remedy ta relieve Perfons from Grievarces inflited on 
them by Judicial Officers, left that Men fhould have their Rights in- 
jurioufly taken from them by an unjuft Judgment or Sentence pronuune’d 
againft them either thro’ the Malice or Unskilfulnefs of the Judge *. 
And by this Means every Perfon Fudicially aggriev'd by the Judge, is 
by the Law of Nations permitted to appeal, and is in no wife prolkil 
ted, whether the Party condemn’d be the principal Litigant er net , 
provided it be his Intereft to have fuch unjuft Sentence reversd {: 


a Proctor or any other Perfon that aés by the Commiffion or Warrant 
of another. Hence it appears, That a Tutor, Legatary, Frdey«/ir, 
and Vendor, who is liable to an Eviction, are not prohibited the Beirut 


© of an Appealt, But it has been a Queftion, Whether a third Porfou 


pro iuterefe fuo may appeal from a Sentence pronoune’d fwer aii ? 
' Vox 


% 
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For the Solution of which @Queftion wears to diftinguith in theft: tie 
Cate.. Firefly Whether he be willing to profecute the .jppeah wihiiel: p 
cderpea'd by aiether; and, if he will, then he thall be admitted. to ™ 
tho Profeeution thereof, the’ he has not appealed himfelf* : Becaute |? '! 
ine sppwe! of the principal Party before the Execytion of Senteiied In 
worgady fuffended, anda Way lant open for all Performs agguev d thereby 
bo relieve thomtclwes ; fo that it is not necellury for them tomuke ang- 
ther fnpetd i. ln the fecond Cafe, if the Party will adhere to the u/p- | Malt ints 

7 of another Perfon pro intereffe Jeo, he may do it ; provided he docs gj 
. thin ten Days ratify and approve the /ppea/thus interpos d by another 
Poptoa: For the the Purty intervening pro intereffe fue be not obligd 
to appeal within ten Days; yet he is bound to adhere to the afppewd of 
ahetace Party within ten Days, and to ratify the Appeal thus inter- /:0. 
words. Inthe third Cafe, if the Party intervening pro dntergfé fa, oi. 1%, 4 
principully appeals from the Sentencz pronoune’d againft the princiyal 
Party in the Caufe, he may doit: But here he ought not only to in- 
terpofe his Appeal within ten Days, but he ought alfo in apt and proper 
"ferras to exprefs the Caufes of his Appeal, and the Grievances inflicted + 
oa him *. x 

It has been faid, That a third Perfon may appeal pro fatereffe faa, 

if Lis Intereft be concern’d und injur’d by a Sentence ¢: And tho’ the Sen- ) Ds 4.2. 
teuee fhall be confirm’d in refpett of the Detendant’s being ca theresy, 
if he does not docere de fuo Fure ; yet it fhall be revers'd in regurd of a 
third Perfon making a juft and reafonable Appeal. In 2 Caufe between 
the Bifhop of 4 on tke one Part, and the Monafiery of #. on the other 
Part, divers Sentences were given, touching the State of the Nonaftesy, 
Yor the Bidhop. It was hercupon appeal’d to the Pope: Vi lereuron 
the Biihop of C. by his Meflongers faid, That the Church of @. was 
grievouily injurd and prejudiced by thofe Sentences, to which Caprch 
the faid Monaftery did belong ; whereupon the faid Sentence ought net to 
be demanded to Execution tor theBifhop of 4. Hereupen feveral Things 
were alledg’d before the Pope ; but on the Part of the Monaitery Rea- 
fon was fhewn why the faid Sentence pronomne’d for the Bifhop fhould 

2 annulld. And, therefore, as to the Monaftery the Pope confirm’d 
the Sentence, with an Order to the Judges, commanding, That if the 
Appeal for the Church of 2D. did appear to be well-grounded, and if the 
Bilhop's Meflengers would profecute the fame within a legal Time, they 
fhould defer the Execution of the Sentence, that the Church of D. might 
not be injur'd in refpect of its Eftate. And thus an Appeal principally 
operates two Etfe&s, ofz. a Sufpenfion of the Sentence, and a Devolu- 
tion of the Caufe +; which brings me to the fecond Head propos'd here to 1 Abb inst. 
be treated of, cis. To declare the Effedéis and Force of an Appeal. ~—_* 

And here f mutt obferve, That the firft Effe& is threefold, forafimuch 

as it fifpends the Sewtence and Jari(ditien of the Judge as to that Caufe 
wherein it is appeal’d ; and likewife tollsthe Pre/umption, which was in 
Favour of the Sentence pronoune'd. Indeed, it has been faid, That an 
Appeal extinguifles the Force of a Sentence*; but this can only be *P 4816-7 
underftood to be intended for the prefent Time: Becanfe if it did fampdp OURS"? 
cxtinguith a Sentence, fuch a Sentence would not re-affume its Stremgt 
and Vorce again by the Appellant’s not proféeuting his Appeal, Bor the 
Law fays, that a Sentence fhall remain firm and valid, if the Appellent 
does a role his Appeal. But an Appeal does not always operate 
thefe Eifeéts. As for Example-fake, if an Appeal be fubfequent to a 
7a of Excommunication, the Excommunication is not aded }. t Abb.ia cap, 
But then the Avpes] apenas the Fit qi, oDosalctinn, ! jecplee open 1, 


volyes 
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volves the Caufe to a Superiour Judge, and tolls the Prefumption in Fa- 
vour ofa Sentence. And ’tis the fame ‘Thing, whon it is appeal’d from the 
Nullity of a Sentence. For fuch an Appeal docs not fufpend the Force of 
the Mattcr proaoune’d, fince it does not fublift {u/s c7ribus + Butthen it 
only operates the Effect of a Devolution, it devolving the Caufe to the 
Superiour Judge ; and in this refped it may be appeal’d from a Sentence, 
that carries a Nullity along with it. 

But an Appeal does not fufpend the Jurifdiaion of a Judge a Que, 

*abbinc¢, Unleds it be in that Canfe, wherein an Appeal has becn interpos'd*. For 

x2. 28in,1 {uecha Judge may proceed in all other Caufes, and I may be conven'd 
before him in another Caufe (notwithftanding my Appeal) unlefs I re- 
cufe him as a fuifpeGied Judge: And this efpecially holds truc, if he 
be an ordinary Judge. Titius appeal’d in a certain Caufe, and (pend- 
ing the Appeal) he was conven’d and impeach’d of fome other Crimi- 
nal Matter than thit on which he appeal’d. And the Queftion was, 
Whether he was oblig’d to continue under that Judge (pending the 
Appeal) from whom he had appeal’d? To which it was anfwer'd, 
That unlefs he recus'd him as a fufpected Judge, he ought to re- 
main under his JurifdiGion and Cognizance, efpecially if he be an 
ordinary Judge, as aforefaid. For, as I have already obferv'd, an 
Appeal only fufpends the Jurifdi@ion of the Judge in that fame Caufe 
alone, wherein it is appeal’d; and has no Regard to any other Caufe, 
which is entirely diftin@ and feparate thereunto, even in refpect of 
the fame Perfon. And the true Reafon of this Decifion, was, that 
the Grievance was the immediate Caufe of the Appeal, which Grie- 
vance might not happen in refpec@ of other Caufes: And, therefore, 
it ought not to fufpend the Jurifdi@tion of the Judge in other 

fAbb, ut fup. Caufes f. 

It has been faid, That an Appeal devolves the Caufle to the Supe- 
tiour Judge, and the Judge from whom it is appeal'd, commonly cal- 
led the Judge @ Quo, remains as a Private Man in that Caufe. For, 
in re{pec to the Superiour Magiftrate, the Caufe is hereby carryd to 
him within the Space of ten Days, according tothe Civz/-Lazy ; but 

&o4H.8. c, bY 2 Statue *of the Realm here in England, within fifteen Days after 
12, pronouncing the firft Sentence, for a fecond Hearing thereof. So that 
it appears from hence, That an Appeal is a receding from an Infe- 
tiour Judge by the Invocation of a Superiour t, under the Pretence of 
fome Nullity, Injuftice or Iniquity in the former Sentence; and here- 
by Litigants are reliev’d in a Judicial Manner from fuch unjuft Sen- 
tence, and the like. And, moreover, it is here to be noted, That an 
Appeal prevents and hinders the Effe@ of a Res Fudicata, fince a 
Sentence pafles in Rem Fudicatam, if it be not appeald from 
thence. 

Appeals may happen to be made on various Accounts, and for feve- 
ral good Reafons; becaufe whenever any one is aggriev’d and affliated 
by a Judge, or elfe thinks himfelf fo, there is Room for an Ap- 
peal. And a Fudicial Appeal is fometimes made before a Sentence 
+ Abb. in c Pronounc’d*, and fometimes afterwards. If it be made before a Sen- 
12%, 2 28 tence, itis either made from a Grievance or an Jnterlocutory Decree: 
RS And if it be appeal’d from a Grievance, it is either appeal’d from a 

Commination of the Judge, or elfe from fome Nullity and Irregularity 
in the Proceeding, which cannot be repair’d by a Sentence. Now that 
a Sudicial Appeal made before Sentence pronounc’d fhould be valid; 
ten Things are requird thereunto, viz. Firft, The Caufe of the Grie- 
vance inflicted or threaten’d ought to have a juft Being. a 

aufe 
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Cuute of the Gelevance ought te bea lawful Caufe to ground am Ap- 
peal on. ‘T/irat/e, Te ouglit to be 2 erw: Caufe, Poxrrd/r, ‘Tis Caw 
ought to be exyrefd in the Appeals iefeli. T0¢rAdy, It ougiit te be 
aliede d therein, ‘Phat forme Petition or Lxedptien nvwe by the Appellate 
has not. been adinitted. Sard/), “That rt is, therefore, appedl'd, becuufe 
fuch Petition or Exception was not admitted. SvcearA(r, The Appeal 
@ughtto hem Writing. Fie/rhie, slpofiles ov Levters ‘Dimiflery ought 
to be demanded wielin 30 Days *. Avetily, ‘The Appellant ought to 
conve prepard and initructed, if the Party fhall demand it. And the 
Tenth Ving requird, is, ‘Phat fuch an Appeal be made within ten Days 
uccording to the Cfe//} and Caaon-Law, or with.n fifteen, according to 
our Siteruie- Lis 4, after the Grievance inflicted or threater'd. For he, 
that relies upon the Appeal, ought to prove two Things, cv. Fir/t, ‘That 
it is appeald. And, Secend/y, ‘hat he has appeal’d the Caufe wethin 
due "Time, For when the Appeal is interposd cordm Fudicw, the Judge 
dors not enquire, whether it was appeal’d within due ‘lime or not, fince 
that Act chicily concerns and refpects the adverfe Party, againft whom 
the Appeal is deduc’d: And the Judge, leaving that to be oppes'd and 
—_ to by the Party Appelfate, does fimspiy and ahfofutely admit the 
Appeal. 

an Appellaters Libel ought to contain four Things, eiz. Firf, The 
Name of the Party Appellant. Secondly, ‘The Name of the Judge or 
him from whofe Sentence it is appeal’d; and ufually the Name or Stile 
of him to whom it is appeal’d. tho’ this be not entirely neceilary (as I 
fliall fhew by and by.) ‘I /irdly, From what Sentence it is appeal'd, and 
likewife the Day of the Sentence: pronoune’d, and of the Appeal inter- 
posd. And, Fourthly, The Name of the Party Appellate or Perfon 
againft whom the Appeal is lodg‘d or interpos'd”; and alfo the Cau 
why it is appeal'd, and the Demand or Petition for Apoffles ; and whie- 
ther the Party appeals in his own, or in the Name of another Perfon. As to 
the Subfiance of an Appeal, it isnot neceilary to exprefs or ufe the Word 
Appetlo, but it is fufficient to fay or do any Thing equivalent to this Word ; 
for it is more to exprefs a Thing by fome Act or Deed, than by any Word 
or Term of Art. ‘Thus an Appeal may be made by Equivalent ‘Terms; 


As I fubmit my felf to your Provettiont ; or I fubmit my fel aud my * 


Cane to the Protettion of a Superiour Fudge*, and the like ; provided, 
the other Requilites of an Appeal be obferv’d. So that the Word Ap 
pello is not necetlary (as aforefaid) if there be, any Word or Words 
equivalent thereunto}, By the Cici/-Law a gencral Appeal is valid, 
but by the Cawon-Lucy it is otherwife: As for Inflance, I do appewl 
anto a competent Fndge*: This and Appeals of the like Nature being 
ftiled general Appeals. 

Altho’ a Cuftom introduc’d again the Suifemtials of an Appeal be 
not valid: As for Example-fake, That it fhould not be appeal'd to a 
Superiour, but to an Equal or an Inferiour Judge; yet a Cuftom may 
be introduc'd againft the dccédentals of an Appeal. And among the 
Accidents of an Appeal this is one, of. That tho’ by the Cici-Larer 
an Appeal ought to be made gredatim +, yet by Cuftom it isvalid, if it 
be made omiffo medio; and fo it is by the Cunon-Law, paling by the 
next Superiour Judge. An Appeal (alternatively) made may be tollera- 
ted by the Cicit-Luaw as valid, as I appeal zo [ach a one or (uch 2 oan 
Gut {uch an Appeal is not valid by the Cazen-Law, fineeby the Canrn- 
Lae an Appeal may be made omiflo medio; and by this Means an ai- 
feradtive 1 would produce an Uncertainty and fome Obfeuri 
jurifdistion, which st cannot do by the Ciei+Lac, becaufe by the 
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Law the Judge is certain, and may or may not be fpecify’d. An Ap- 

peal cannot be made from the Vicar-General to the Bihhop himfelf, be- 

caufe the Confiftory and Tribunal of the Bifhop and his Vicar-General 

are the fame Seat of Judgment *. And this holds good in Matters where- 
in the Vicar-General has Jurifdiction. 

Appeals are Matters which are favour'd in aw, and ought not tobe 

tX.2. 28.3, reftrain’d ; a juft Appeal being a Defence of Innocence}: And a Defence 

is a Matter of Natural Right, which ought not to be deny’d to any 

Man, provided the fame be not made ufe of for the fupprefling of Ju- 

ftice, but only for reftraining the Iniquity of an unjuft Judge, or for correa- 

ing his Ignorance or want oi Skill in the Law ; or, /a/f/), Thata Perfon 

overtaken by his own Ignorance in the fir? Inftance, might be reliev’d in 

the fecond. ¥or in all Appeals this vulgar Saying or Maxim has Place, 

> C. 7.63, 4, 0% Now probatum probabo & non oppofitum opponam™. Wherefore, 

tho’ there be no Iniquity or Unskilfulneds in the Judge, yet it may be 

appeal’d on this laft Account: And for thefe three principal Caufes or 

Ends an Appeal was firft invented and introduc’d. And thus it may be 

appeal’d in every Caufe, and from every Grievance, unlefs it be in a 

fuch a Cafe, wherein the Law itfelf prohibits an Appeal. But tho 

this Advantage of an Appeal does of Common Right arife unto Men, 

and every Law and Ordinance that excludes the fame is odious and 

} X, 1. 17, Ought to be reftrain'dt: Yet it cannot be deny'd, but that an Appeal, 

cap 1&2. andthe Right of appealing may be taken away in fome Cafes by Hu- 

man Laws, and by the Prerogative of the Prince. Thus by the Cici/- 

Law a Perfon convié, or confefling his own Crime cannot appeal:. Nor 

can an Appeal according to this Law be interpos'd from an Iuterlocutory 

Sentence in certain Cafes. In Germany an Appeal has not any Room 

* Gail. lib. x. in Criminal Caufes*, by a particular Ordinance, tho’ ’tis of Cosmazon 

obf. 1.1. 28. Right t. 

TC. 7.62.29: "Hho? this Claufe of Appelfatione vemord takes away every Appeal 

, which is not exprefly indulg’d: Yet if a Perfon be unjuftly ageriev'd, 

wae “P fuch Grievance may be amended by the Superiour Judge+. For the 

"barring and excluding of an Appeal does not in all Cafes entirely take 

away the Power of appealing: And from hence the Superiour Judge 

may receive an Appeal, and corre& a Grievance. Indeed fome fay, that 

fuch a Grievance ought to be corrected per viam Qunerela: But I think 

the other Explanation and Underftanding is more agreeable to the Text. 

Both by the Czev/ and Canon-Law this Claufe of Appellatione remord 

may be inferted in the Emperors or Popes Commiffion by the onc in 

*D. 49.2.1. Matters relating to Temporal *, and by the other in Matters relating to 

Ecclefiaftical Jurifdi@ion. ‘Tho’ the Prince or Sovereign Power alone can 

only bar and exclude theBenefit of an Appeal froma Definitice Sentence 

as being the laft Refort ; yet in refpec of an Interlocutory, an Inferiour 

Judge may do this by delegating or committing the Caufe to another : 

And it may be done by all Perfons, who do not de Fure or de Fatto 

+ In. 16.c, acknowledge a Superiourt. But Bartolus refirains this to a Fruftatory 

7 45. Appeal; concluding, That an Inferiour Judge cannot take away a law- 

ful Appeal from an Interlocutory, becaufe this would be to take away 

not only an Appeal from an Jnterlocutory; but this would take a- 

way the Power of the Superiour, to whom it is appeal’d. Wherefore 

when a Law or Statute takes away an Appeal from a Sentence, it is 

only meant froma Definitive and not from an Interlocutory Sentence ; 

becaufe an Appeal from a Sentence is only meant of a Definitice Sen- 

$X. 2.20.34, tence? But ‘tis otherwife, if it be famply provided by a Statute, That 

Xe 2a Why 19, a 
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a Man fhall not appeal from the Judge or Power fet over him: For it 
is then underftood touching every Sentence or Precept *. 

By the Cunon-Law a Legate de Latere cannot bar and take away 
an Appeal, nor can he ufe this Claufe of dppellatione renwtd, which at 
this Day has many Effects and Operations in Law. For, Jrff, When 
it is proceeded in a Caufe (Appellatione remotd) the Judge a Quo is 
not obliged to fubmit to the Appeal, asin other Cafes he is; and, con- 
fequently, fuch an Appeal does not fufpend the Jurifdiction of the 
Judge @ Qo: And, therefore, he may demand his Sentence to Exe- 
cution, before the Superiour Judge has receiv’d the Appeal, but not af 


77 


*D, te Ila 
is i 


terwardst. The Second Effec: of fuch a Caufe is, That a Judge not +x. 1.29.28. 


fubmitting to fuch au Appeal (how probable foever it be) fhall not be 
punifh’d; becanfe it is not exprefly indulg’d by Law ; and, doing this 
Aathoritatively, he commits no Offence. Vhe Third Effect refpects the 
revoking of Azfentates committed after an Appeal. For in fucha Cafe 
an Attentate thall not be revoked by way of an Attentate ; that is to 
fay. by way ofa Nullity. For the Jurifdidtion of the Judge not being 
fufpended by fuch an Appeal, what is done in Judgment is valid, tho’ 
it may be revoked by the Superiour Judge rather per eiam Onerele than 
per ciam Nullitatis. 

Tho an Appeal dees not lye in fuch Cafes as are left to the Con- 
{cience of any Perfon ; yet if a Perfon be unjuftly aggriev’d thereby, 
he may have Recourfe to the Prince, not that the Judge @ Qyo is bound 
to fubmit to the Appeal, but the Prince or Sovereign Judge may review 
and examine the fame, if he be apply’d to: For when a Caufe is delega- 
ted (dppellatione remotd) every Superiour Judge may be apply’d to per 
ciam Onerele, who is bound ex debito fuffitie to revoke the Grievance, 
elfe it may be appeal'd from him. As for Example, In a Caufe of He- 
refy by the Canon-Law every Judge proceeds, Appellatione remotd : 
But if the Perfon condemn’d of Herefy may (on a Pretence of an unjutt 
Sentence) appeal from the Sentence of the Bithop, who is the Ordinary 
in thisCafe, unto the Archbifhop: Such Archbifhop may examine the 
Matter, and fee whether the Sentence of Herefy be unjuft ornot. Yet 
this Appeal does not fufpend the JurifdiGion of the Judge 2 Ono, unlefs 
it be from the Time that the Judge ad Qyem receiv'd the Appeal, and 
fent his [ndibition to the Judge a Oyo. 

As Appeals are much favour’d in Law, and ought to be extended to 
Penal Pofitions; foa Judge ought always, even in a doubtful Cafe, to 
receive and admit of an Appeal *: And if he does not, he may be punith’d 
for his Rafhnefs and Contempt of the Law ; fince every Appeal is pre- 
fum'd to be allow'd, unlefs it be {pecially prohibited by le Law. But 
an Appeal, which cherifhes any Injuftice oy Iniquity, ought not to be ad- 
mitted; becaufe an Appeal ought not to have any Operation beyond its 
own Nature, which is to relieve a Perfon from a Grievance infli@ed on 
him, and not to pervert Juftice. Certain Perfons appeal’d in a certain 
Canfe ; and (pending fuch Appeal) they committed certain grievous 
Offences ; and being conven’d touching their Offences, they would wil- 
lingly defend themfelves by their Appeal, fo that their Exceffes fhould 
not be punifh’d by an Ecclefiaftical Cenfure. Hereupon the Pope being 
confulted, gave for Anfwer, That their Appeal ought not to be their 
Defence and Protediion: For that an ppel/ant may be puniflvd by 
the Ordinary himfelf for an Offence commited by him after fuch an Ap- 
peal, if he be afterwards charg’d with any Crimes. 
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Now an Appeal’ought to be admitted by the Judge a Qyo, that is to 
fay, by the Judge from whom it is appeal’d* ; becaufe the Judge ad 
Quem and not the Judge a Ove ought to have Cognizance, whether an 
Appeal ought to be fubmitted to or not. And if the Judge a Oxo has 
once admitted and yielded Obedience unto an Appeal, he cannot after- 
wards proceed in that Caufe without a Remitter, tho’ he admitted the 
Appeal with this or the like Claufe, ciz. Nii fi & in quantum, Gt. 
And it matters not, whether the Judge @ Quo admits and grants an 
Appeal fonply or conditionally: For by the Appeal the Judges Office is 
at an end in that Caufe, unlefs the fame be remitted to him by the 
Judge ad Quem. fa Judge fmply admits of an Appeal, the Caufe of 
fuch an Appeal ought to be inferted by the Judge 2 Oyo in the Apofiles 
or Letters Dimiffory: And, moreover, ’tis to be noted, That the Judge 
&@ Quo is bound to caufe all A&s of Court relating to the Caufe to be gi+ 
ven to the Appellant by compelling his A@uary to deliver the fame tf. 
And in all Appeals there ought to be exprefs’d a true and juft Caufe 
thereof; and if it be appeal’d from a Grievance, fuch Grievance ought 
to be fpecially deduc’d therein. 'Tho’ regularly no Appeal lies from a 
future Grievance in Judgment, yet if a Grievance de prafenti be inflidted 
and exprefs’d thereby, by which Means we fear fome further Grievance 
hereafter, an Appeal lies: Otherwife it is fufficient to appeal on the 
account of a Grievance only dreaded hereafter upon probable Grounds. 
If a Grievance be inflidted by a Judge on a Perfon, he may appeal zucon- 
tinently by exprefling fuch a Grievance, and it is not necefiary for the 
Party to pray a Revocation of fucha Grievance. Ifa Grievance de pra- 
fenti be inflicted on a Perfon, he may appeal @ fay) incontinently, that is 
to fay, at the Ads of Court, for fear of a future Grievance which he 
may probably fuftain: Yet fomething ought to be exprefs’d in the Ap~ 
peal, whereby the Grievance de prefenti may appear. 

It is to be obferv'd, That a Judge fometimes grants and fubmits him- 
felf to an Appeal ab Recerentiam Superioris ; and fometimes out of a 
Neceflity of Law?; and fometimes out of his own Urbanity t. But it is 
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and to fubmit thereunto, if it be interpos’d ona true and lawful ac- 
count: For an Appeal interpos'd on a falfe Bottom and Foundation does 
not fo bind up the Judge 2 Quo, but that he may proceed ad alteriora™. 
And if the Tded a& Quo fthall receive and admit an Appeal any other- 
wife than as abovementioned, he fhall (according to the Civil-Law) be 
punifh’d in the Sum of Thirty Pounds of Gold, and fo thall his Officers in 
like manner: + But (according to the Canon-Law) he ought to be de- 
pos'd from his Office, and fent to the Apoftolick See, to be punith’d ac- 
cording to his Demerits*. Butifan Appeal be of fucha Nature as the 
Judge ought not to admit it, he fhall not be hurt or prejudie’d by not ad- 
mitting the fame. By the Canon-Law, a Perfon who rafhly appeals, 
is not to be punifh’d with any external Punifhment; but by the Civil- 
Law it is otherwife: For, by the Civd/-Law, if any one fhall make an 
Appeal thro’ Malice or Calumny, he fhall be fin'din fifty Pounds of Sil- 
ver, or be render’d infamous *: But by the Canon-Law he fhall be re- 
mitted to the Judge @ Quo, and fhall not be punifh’d beyond the fimple 
Expence of the Suit or (at leaft) only in treble Cofts, whereas formerly 
he was condemn'd in Quadruple Expencest: And if the Perfon guilty 
of Calumny and the like, be an Infolvent Perfon, he fhall then by the 
Civil-L.aw receive Corporal Punifhment. And this is a wholefome Do- 
G&rine in Favour of Appellates again rahh Appellants, who are often wont 
to make malicious Appeals from any pretended Grievance or Lnterlocutory 

Decree, 
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Deerec, with a Defign to protract and draw out the Principal Caufe ip 
infinitum, and to weary ,ippellates with immenfe Lxpeces, ‘The Judge 
who adauts a vain and frivolous Appcal ought as well as the Appellant 
to be punifh’d in ‘Twenty Pounds of Silver. ‘Tho’ by admitting an Appeal 
the Judge « zo abdicates and foregoes his Jurifdiction ~; yet in the 
Jnperial Chamber an Inhibition is granted on the Parties Motion. 

Where Appeals have been from Jarer/ocatory Decrees upon a Pretence 
of fom Gricvanee inflicted, the Judge may not (according to Alyafinger t) 
proceed in the Principal Caufe on the Petition of the Party ppellate ; 
and pronounce @ Detinitive Sentence therein (leaving or omitting the 
Article of Appeal) if the Appeflaat difallows or contradicts the fame. 
But others fay, that the Judge may do fo, becaufe the Appellate is only 
favourd in that which is at firft taken Cognizance ef fuper diticulo Ap- 
pellationis ; And if he renounces this Favour, the Jppe//gnt cannot com- 
plain; and, confequently, the whole Caufe is devolv'd to the Judge of 
the Appeal. For if the Judge pronounces according to the Appellant's 
Petition, «fz. Bene appellatum @ male judicatam, he does not remit 
the Caufe, but then begins to take Cognizance of the Principal Caufe *. 
"Therefore if the Appellate renounces what isin Favour of him, and the 
Appellant avers his Appeal to be Jawfully interpos’d, the Judge fhall pro- 
neunce in the principal Caufe, contrary to the Appellant's Will, omiffo 
Appelletionis Articulo ; nor canthe Appellant alledge Pendency of Suit 
before the Judge a Quo, fince by appealing he declines his JurifdiGiont}. It 
is therefore a good Caution for dppel/ates to renounce the Article of Ap- 
peal before the Judge thereof, praying, That the Party Appellant may 
be compelled to proceed in the Principal Caufe, pr puntio Appella- 
tionis, which was made from the Juterlocutory. And the Judge ad 
Quenz ought to give way to fuch a Petition, it being according to Law 
and Equity; efpecially, if he confiders and animadverts on the Tergiver- 
fation of the Party Appellant +. 

It is not lawful for any one to appeal from the Prince's Sentence, be- 
caufe he is the Supream and Sovereign Judge over all, and has the ul- 
timate JurifdiGion vefted in him: But the Perfon condemn’d may pray a 
Review of the Prince's Sentence, as fhall be fhewn hereafter *. Nor yet is 
a Perfon allow’d to appeal from a Sentence, which he has once approv'd of ; 
as when he accepts of the Time affign’d him for the Payment of the Sum 
adjudg'd, or in which he is condemn’d. Nor is he admitted to appeal 
who has once renoune’d the Benefit of an Appeal: But an Appeal may 
be lodg’d and interpos'd againft a Judge, if he offers any contumelious 
Language or Behaviour towards the Party. Tho’ a Perfon cannot ap- 
peal from a Punifhment inflided on him by the Lav; yet he may ap- 
peal from the Sentence of the Judge, declaring him to have incurr'd the 
Penalty of the Law: Becaufe a Sentence or Declaration of this Kind 
is the Sentence of Man, and not the Sentence of the Law; and then if 
he does not appeal, the Judge in Spiritual Caufes ought to proceed to a 
Denunciation of Excommunication, and not before. An Appeal may be 
made from an Eixtra-judicial Precept or Monition, if the Party be in- 
jur'd by fich Precept or Monition: And tho’ an Appeal made from a 
null Sentence be valid, yet an Appeal is not prefum’d to be made from 2 
Nullity of Proeefs, unlefs fuch Nullity be prov'd, 

A Man may appeal from certain Heads of a Sentence ; and as to other 
Heads in the fame Sentence he may acquiefce: For there are fo many 
Sentences as there are Heads. And, therefore, ‘tis faid, Thet a Party 
condema’d or depriv’d may appeal from one Head, and confent to ano- 
ther in the fame Sentence. Nor Shall fuch an Appeal thus feverally 

inter- 
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interpos'd be any Advantage to the adverfe Party in refpe@ to the Heads 
of a Sentence not contain’ in fuch Appeal, but only as to the Heads of a 
Sentence containd therein: But he fhall reap an Advantage in refped to 
the Heads of a Sentence connected to an Appeal, fo that he may profecnte 
that Part of the Appeal. For if one of the Litigants has appeal’d from cer- 
tain Heads of a Sentence, the other Litigant may make Ufe of and have 
thé Benefit of that Part of his Appeal, propounding a Grievance on the fame 
Heads; but not on other Heads in no wife mention’d and fpecify’d in 
fuch an Appeal. Both Parties may appeal from the fame Sentence, if both 
Parties are thereby aggrievd: But if each of thefe Parties do appeal 
different ways, the one to the Superiour and the other to the Infcriour 
Judge, that Appeal which is made to a Superiour Judge fhall prevail and 
defeat that which is made to an Inferiour Judge ; provided, an F zcep- 
tion be made hereof before the Inferiour Judge, or be otherwife inti- 
mated to him. Ifa Man appeals ex pluribus Caufis copulative deduttis, 
he shall not be onerated and obliged to prove all the Caufes affign’d and 
deduc'd in his Appeal, but it is enough to prove any one of them (pro- 
vided the Appeal be lawfully founded thereon) unlefs one of thefe Canfes 
accrues as a Quality to the others. A Man that takes an Oath de pre- 
ftando & parendo Furi G Mandatis Curia is not prohibited to appeal, 
if he has a lawful Caufe to dothe fame: But it is otherwife in a fri- 
volous Caufe. 

The Term for lodging and interpofing an Appeal according to the 
Civil * and Canon-Law { isten Days: But according to an A& of Par- 
liament * here in England, fifteen Days are allow'd and indulg’d for this 
End: Which Term is current, that is to fay, it commences from the 
Day on which the Sentence was pronoune’d, and is reckon’d a momento 
ad momentum ™*; {fo that the Day on which the Sentence was pro- 
noune’d is number'd within this Term of ten or fifteen Days. But as to 
the Introdu@ion of an Appeal, which is a diftiné A@& and Term from 
that of interpofing an Appeal, this Term isnot now in Ufe. For if the 
Appeal was not introduc’d within the Term prefix’d and appointed ac- 
cording to the Stile of Courts, and intimated unto the Party 4ppe//ate, 
the Judge might formerly demand Sentence to Execution, and the Ap- 
peal was deem’d as deferted. But ftill Reftitution was granted againft 
fuch a Term, if there was any lawful Impediment appearing, why an 
Appeal could not be introduc’d: But (notwithftanding) tis to be ob- 
ferv'd, That in Criminal and Capital Caufes that Term of ten Days, 
which was granted in Civé/ Caufes before the Judge @ Quo could proceed 
to execute his Sentence, was not obferv'd when the Defendant was Ca- 
pitally condemn’d or adjudg'd to undergo the Rack or Queftion, as we 
call it. And ifa Judge 2 Oyo will execute his Sentence (pending an 
Appeal) he may de fatto be relifted after Application has been made to 
him by way of Petition, toad contrary hereunto. The Time of Appeal- 
ing never runs on or is current, when a Gricvance is continu’d in Suc- 
cefion: As when a Perfon is detained in Prifon without Inter- 
miffion *. 

If the Appellant neglects or refufes to profecute his Appeal within 
the Time allign’d him by the Judge 4 Qywo, or appointed by himfelf, he 
is prefum’d to have acquiefc'd under the firft Sentence from which he has 
appeal’d; and the Judge a2 Quo re-afluming his Jurifdiction, may compel 
the Appellant to abide by that Sentence or Determination, and may like- 
wife condemn him in Expences to the Party ef oy to profecuting the 
fame, But the Party AppeHant may appoint a fhorter Term than that 
appointed by Law for the Profegution of his Appeal. But if tha er 
“ petrant 


Parergou Juris Canentet Anglicans, Sr 
petlant appoints a Term too prolix or none at all, the Judge may then 
ailign a competent Term, within which he ought to profecute hia Appeal 
under Pain of having the fame declared for defurted. And tho’ the Law 
gives a Yeur for aa Appellait to profecute and finith his Appeal“; yer 
the dppelfoet may in Prejudice of himtelf abridge and fhorten the Turns 
of Law given for the Profecution thereof: And tho' the Judge may do 
the fame, yet he is not bound to do it. But tho’ the Judge @ Ye may 
prehix and affign a dhorter Term than the Term preiix'd by Law for the 
Profvcution of an Appeal, yet he may not abridge the Term prefix'd 
and affign'd by Law for the Deterntination of an Appeal, fince the Judge 
£ Go cannot appoint and affign a Term to finifh an Appeal f. For if he < x. :.sf.ys. 
fheuld affign fuch a Term, he is only underftood to atfign a ‘Time ad fe 
preleatandum:. And the Reafon is, becaufe the preixing of a Term to , p63, op, 
finith an Appeal will be deem’d an impofing of a Law cn Ins Supenour. © — 

Now that fhall be adjudg'da competent ‘Term, which is agreeable to the 

Diftance of the Places, the Length and Badnefs of the Ways, and the 

Quility of the Caufe *, +X. a a 5. 
As an Appeal may be deferted by the ppe//ant’s \apfing the ‘Term of 

Law, fo it may alfo be deferted by a Lapfe ofthe Termof Man: For 

the Term of Man, or the Judge, which is the fame Thing, fucceeds in the 

Place of a Termof Law. And atter an Appeal is deferted, the Judge a 

Yao may proceed to demand the Sentence pronounc’d by him to Execution 

without any Citation, On the Defertion of an Appeal the Judge ad 

Oxem cannot pronounce touching the Principal Caufe, nor take Cogni- 

zince of it, yea tho’ he fhoald have the Confent of the Parties, becaufe 

the Jurifdiction does ipfo Fure revolve to the Judge a Ogot. 'There- ; 

fore, when the Jurifdiction ceafes, the Office of the Judge ceafes alfo, c. 7. 

and the f.cond Sentence is not valid thro’ a Defe& of JurifdiGion, as © 

being pronounc’d by an incompetent Judge, on the Account of fuch De- 

fertion. Therefore, the Judge of an Appeal ought by Virtue of his OF 

fice to pronounce on a Defertion, if the Party does not oppofe it, or ob- 

ject thereunto +. But this Obfervation is particularly limited; fo that it » Cem, s, 

does not proceed and take Place, if the Sentence, from whence it is 12.6. 

appeal’d, ought to be confirm’d: As when it appears from the AGs of 

Court, from whence it is appeal’d, (ftiled the former dfs) that the dp- 

pellunt has made an unjuft Appeal, and that no Defertion is alledg’d by 

the Adverfe Party; in which Cafe the Judge of the Appeal may, if he 

pleafes, pronounce in the Principal Cauft, and confirm the Sentence 2 

Qué without any Regard had to the Defertion*. And the Reafon is, + pote neis 

becaufe that after a Sentence has pafs’'d in Renz Fudicatam on the Ac- 14. de Appel. 

count of a Defertion, the Judge ad Oaem does not do ill by confirmin 

the Sentence now already confirm’d ip/o Fure, even from the Time. o 

the Defertion. Yea, tis expzdient and neceflary for the Appellate, if 

he will have the Benelit of Reftituzion, that it thould be pronoune’d in 

the Principal Caufe. For the Appellant after a Defertion may implore the 

Office of the Judge ; and, on the Score of a lawful Impediment, may pray 

a Reffitution again the Lapfe of the Fetalia of an Appeal; and by this 

Means may prevent and delay the Execution of the Principal Sentence. 

For tho’ the JurifdiGion of the Caufe does revert to the Judge af Qyo j Clam. = 

upon the Defertion of an Appeal; yet the Office of the Judge ad Quem ™* 

docs remain and continue in Point of granting Reffitution For he 

may take Cognizance and pronounce de Reftitutiene Fatalimm'. A 4p. ga.s4 

fecond Limitation of the former Obfervation refpedts the Sentence of 

Defertion and Condemnation of the Party in Expences ; becaufe the 

Judge ad Oem has a Jurifdicion ty ohio Cognizanee, If'bether he bas 


‘Dd. in loca 
fup, allegat, 


$C. 7. $163 


{ Gail. obf, 
137. 6. 


+ X. 2, 28.8, 


ial On }e 63. 2 


. » Bea _ 


Parergon Ffuris Canonce Anglicans, 


Cognizance, and whether tbe Appeal be deferted or not: And it is the 


‘fame Thing Super Expenjis Fruftrationis*, as we in Latin call them. 


Nor is it any Objection to fay, That the Inftance of the Caufe of A 

peal is peremptcd by the Defortion of an Appeal: Becaufe the Office of 
the fudge ccntinues in refpect of condemning the Party in Expences, 
even after fuch Inftance is perempted t. And the Judge in his Condem- 
nation ought to confider and tax all fuch Expences as baye been made, 
from the Day of interpoling the Appeal, by the Party Appellate ; be- 
caufe the Appellant does from that Time begin to retard and delay the 
Procefs. "Therefore, upon the Defertion of an Appeal, he ought to be 
entirely condemn’d in Expences as a contumacious Perfon, according to 


-an exprefs Text of Law} Forthe Deferter of an Appeal is faid to be a 


contumacious Perfon in refpeét of his Non-appearance to profecute his 
Appeal; and a contumacious Perfon is always to be condemn’d in Ex- 


* pences*. And this Condemnation of Expences may fometimes be made 


by the Judge @ Quo when the Appellant does not profecute the Appeal 


“interposd f: But after the Appeal is introduc’d before the Judge ad 


Quert, this Condemnation of Expences ought to be made by the Judge 
ad Quem. Butifthe Judge in a Sentence of Defertion fhall omit this 
fame Condemnation, it cannot be made ex Intercallo at the Inftance of 
the Adverie Party ; becaufe, after Sentence pronounc’d, the Office of 
the Judge expires even in refpect of Expences+. But fome hold the con- 
trary to be true as to the Expences of a Defertion: For they may be 
demanded along Time aftcr Sentence pronoune’d, fince they do not 
accrue and come by the Office of the Judge, but by the Right of AG@ion™. 
The Party Appellate is cxcus'd from the Payment of Expences, when 
ever the Appellant obtains a Sentence from new Matter produe’d in the 
Appeal, becaufe without fuch new Matter produced the 4ppe/lare had 
not a juft Caufe of Litigating. And thus it is alfo in the Cafe of the 
Paity Appellant, if he fhall from new AGs and Matters produc’d, get 
the better in the Appeal. Wherefore, if from new Ads and Matters 
produc'd a Sentence be either confirm’d or revers’d, a Compenfation of 
Expences ought to be made, that is to fay in Hingis, the Expences 
ought to be lump’d together and divided. 

An Appellant may be heard, even after 'Ten Years, if he could not 
profecute his Appeal before that Time: For the lapfe of two Years 
does not prejudice an Appellant, but that he fhall be heard (at leat) 
by the Benefit of Reftitution 7 zntegram. Certain Clerks appeal’d from 
a Sentence pronoune’d againft them ; and upon a juft Account they did 
not profecute this Appeal within two Years: Whereupon the Pope 
was defired, that they thould be ftill admitted to profecute their Appeal, 
fince they could not profecute the fame within two Years. The Pope or- 
der'd the Judges, That if they found the Profecution of the Appeal to 
have been omitted propter impotentiam, they fhould not for this Rea- 
fon bewprejudie’d or aggriev’d thereby+ Some will have it, that the 
‘Time of one or two Years for this Profecution begins and runs from the 
Day of the Sentence, but this is wrong: For the Words a die Senten- 
tig in the Text do not relate to the Word Biexninm, but to the Inter- 
pofition of an Appeal*. And, therefore, a Day affign’d for the Profe- 
cution of an Appeal runs from the Day that the Appeal was interpos’d, 
and not from the Day of the Sentence, according to thefe Times. In 
the Imperial Chamber the Term for the Profecution of an Appeal is not 
citcumferib'd by the Term of one or two Years, as the Law elfewhere 
requires in the Empire, this being the Dernier Refort and Supream Court 
of Judicature. But the Pofleflors of Things in Controverfy knowing _ 

they 
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they do ofien abufe aud pervert the Wholefime Remedy of an Appeal, 
whiel: @us invented a a& Defence for Men's Properties, aad net to ferve 
vue sod evil Parpofes, ly vexing and auyvieving the adverle Party by a 
multitude af Expenees, and with a Procraftination and fpmmns out of 
Suits deantinitern Bat if a Tem Perenetory, which ia tut fhort, be 
granted and atiign’d, when there is no nucuiitty for fo thort an Adiensti- 
cu, the Party xgerievd thereby may lawfully appes! from thenee. ‘The 
Judge oriy ailign unto the Appellant a ‘Term ad profiguendum as well 
in an Appeal trom an Juierlecatory on the Score of a Grievance, as from 
a e:fmtece Sentence: And tho’ the Party 4ppetdnet himfelf nvty prefix 
this ‘erm, yet the Party .fppellare cannot do tt, 

A Perfor that does any AG incompatible or contrary to his Appeal, 
does thereby renounce and wave his Appeal. As for inflance, when the 
Appellant atter the Interpolition of an Appeal fill litigates in the fame 
Caufe before the Judge a Oxo: In this Cafe {I fay) he is deem’d to 
haye renounc'd and deferted his Appeal*. But this ought only to be un- * Joh, And, 
derituod, when he litigates after the Interpofition or an Appeal, and ins = VE 
not be‘sre, as within the ‘Time appealing. But ifthe 4ppe//ant does any * '* 
Act before the Judge ¢ Qze, tending to a greater Corroboration of his 
Appeal, as when the ppe//tat’s Prostor requefts him not to proceed to 
Lsceution, and the like, he thall not then be deem’d to have re- 
nowune’d his Appeal. The Judge ¢ Ono ought inan Appeal to fupercede 
the Proceedings in the whole Caufe, tho’ the Appeal be only interposd 
on fome certain Article atone ; which is undoubtedly true, it the Principal 
Caufe be fo connected with that Article, that it cannot be decided with- 
out it. And, moreover, it istobe noted, That an Appeal in a Caufe of 
Convention does not impeach and hinder the Execution of a Sentence in a 
Cauie of Re-convention, and fo vice cer fa f. Abb. in cap, 

It is a Maxim in Law, That it is the fame Thing not to appeal at all + * > 1 
asto make a vainand frivolous Appeal: But an Appeal is well enough 
juttify'd, if the Party appealing offers himfelf ready to prove and juftity 
his Exception, or the Merits of his Appeal. And the Defendant may 
lawfully appeal if he be not heard upon an Exception propounded againit 
the Plaintifis Proétor, who acts without 2 fufficient Proxy or Mandate in 
the Caufe ; or upon an Exception, that he was cited before by fuch Let- 
ters, whereof no mention is in the fecond Citation*. It hay been faid «x, . 29.45, 
before, That an Appeal from an Jnterlocutory ought always to be made 
in Writing, and with an exprefling the Caufes of Grievance, otherwife 
the Appeal is not valid +: But an Appeal from a Defmitioe Sentence 
may be made quite contrary to the foregoing Pra@ice*; becaufe if it be **.>=%59 
appeal’d immediately at the Time of pronouncing Sentence, it may be ap- 
peal’d céed eoce, and without the Grievances: But if it be afterwards 
appeald, it ought to be appeal’d within ten or fifteen Days in Writing. 
li a Judge does not admit an Appeal from an Interlocutorp, but proceeds 
od gfterwrt, he cannot prefix a Term for the Appellant's Profecution of 
his Appeal. If an Appellant be difturb’d or molefted in the Poffeifion of 
that, touching which it has been appeal’d, the Judge a Oe may give 
that Poileifion to the Appellant ; the Appeal remaining in its proper State. 
And whatinses Thies noe ~~. wile an prov'd in the firfk In- 1*=*916 
fiance, may be deducd and prov’ nan £; and if it be not 4 yo... gs 
peal’d poe a Sentence, hie — fo ay and full of. Iniquity, ive 
fue Sentence fhall from an an unjuft Sentence in Point of Law wo 
@ juit one. 

By the 24 of A. 8. cd. 12. for avoiding all oe 
Appeals on Account of Teftamentary or Matrimonial Caute eit 


t VL. 2125. 


Sy 


* 16 Rich. 4. 
ch. 5 


i, ef we > 


Parergon Furis Canonice Anglicani. 


of Tithes, @c. which concernthe King or any other Perfon whatfeever, 
the fame fhull be finally determin’d within the King’s Jurifdi@ion. not- 
withftanding any Papal Excommunication whatfocver ; and all Spiritual 
Prelates ought to perform their Duties herein. And whofoever thall 
procure from the See of Rome, or any other Comt, any Appeals, Pro- 
cefs, Senterces, and the like, fhall incur a Premunire provided by the 
Statute of Richard the Second*. Appeals in Cafes Ecclefiattical fhalk 
be fued from the Archdeacon or his Official to the Bifhop of the Dio- 
eefs: And whenever the Caufe is commenc’d before the Bifhop or his 
Chancellor, Commiffary, and the like, an Appeal may be made within 
fifteen Days after Sentence from thence to the refpective Archbithop of 
the Province, to be Detinitively adjudg’d. But if a Caufeis commenc’d 
before any Archdeacon of any Archbifhop or his Commiffary, the Ap- 
peal‘may be made within fifteen Days after Sentence to the Court of 
Arches or Audience of the fame Archbifhop ; and fromthe Arches or Au- 
dience to the Archbishop himfelf, to be finally determin’d without further 
Appeal, unlefs it be to the King in his Court of Chancery. And when 
the Caufe is commenc’d before the Archbifhop himfelf, it fhall there be 
determin’d without any further Appeal, unlefs it be to the Archbifhop 
and Church of Canterbury in Virtue of a Prerogative heretofore ufed. 
And the Caufe or Suit concerns the King, the Party griev’d may with- 
in fifteen Days appeal from any of the faid Courts to the Prelates af 
fembled (by the King’s Writ) in Convocation then next in being or enfu- 
ing in the Province, where the Suit was begun, and there it fhall be 
finally determin’d. See the Ad itfelf. By the Thirticth Apoftolical 
Canon, and alfo by the Fifth Canon of the Council of Nice Appeals 
were to be made to a Provincial Synod; that is (fays the Council of 
Nice) to the Synod of the Bithops of every Province, to the end that it 
might be enquir’d, whether any Perfons were excommunicated by too 
great a Severity or Rafhnefs of the Bifhop. 

An excommunicated Perfon (pending the Cognizance of an Appeal) 
may be abfolv’d from his Excommunication ad Cutelam: And if it has 
been lawfully appeal’d, he thall not be punifh’d for being prefent at the 
Celebration of Divine Service, during the Time of his Appeal; for if an 
excommunicated Perfon, being a Clergyman, celebrates Divine Service 
after an Appeal, he fhall not thereby incur any Irregularity, nor fhall he 
be punifh'd tor the fame, if his Appeal appears to be lawful. 

Altho’ it be not neceflary to appeal, when the Judge exceeds the 
Meafure of the Punifhment inflicted, or the Modus procedendi in the 
Execution of a Sentence, fuch an A& being null and void zp/o Faure : 
Vet *tis of great Advantage to the Perfon thus aggriev’d to appeal in 
order to avoid a Gravamen Fatti; becaufe an Execution may be made 
de Fatto, which the Judge (notwithflanding) omits upon an Appeal. Ifan 
Execution of a Sentcnce be made without obferving the Order and MMoe- 
thod of Law, as when an Executor begins to meddle with the immove- 
able Eftate, before he has feiz’d on the moveable Goods, it may be thea 
appeal’d from the Execution of Sentence: For fuch Executor is faid i 
exceed the Method of Proceeding, if he difturbs and inverts the Order co” 
Execution ; every Execution being firft made on a Man’s moveable Effects. 
Secondly, An Execution is made upon a Man’s Lands and Tenements, if 
the Perfon hasno moveable Goods. And, Thirdly, It is made on Rights 
and Things in Action by the Civi/-Law called Nomina Debitorum : Such 
as the Debtor's Shop-Book, Book of Accounts, the Writings of his Eftate, 
and other Specialties and Obligations, whereby Perfons fland indebted to 
him ; and alfo Things of the like Nature. * 
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R WUE: Cunow-Tcw defines Apoffacy to be a rath and wilful De- 
ES} parture from that State of Faith, Obedience or Religion, 
Nae which any Perfon has profefs'd himfelf to hold and main- 
ka tain in the Chriftian Church: And. according to this De- 
pfua finition, there isa Threefold Species of Apoftacy, coe. An 

Apofiacy of Faith, an Apoftacy of Difobedience, and an 
Anoftacy of rregulerity ov Religion. ‘The fitttis, when any one revolts 
or departs from the Cirijtiaa Faith, and betakes himfelf to Fadai/nz or 
any other Sect of Infidelity ; after he has been baptiz’d into the Chr& 


tian Religion “. And fuch a Perfon is worfe than a Heretick, becaufe * x. 5. 9.4 


he departs entirely from the Chrifticn Faith ; tho according tothe com- Alisi. al 


mon Opinion of the Caronifts, he may upon his Return be receiv'd into 4** 


the Church asa Heretick. But ’tis to be obferv’d, that tho’ a Perfon 
apoftatizing from the Faith be deem’d worfe than a Heretick, fince a 
Heretick only deviates in fome particular Point from the Faith; yet an 
dpoflate may be admitted to Pennance, and become a Cériffian again 
atter that. ‘The fecond Kind of Apoftacy is when any Perfon does wil- 
fully and of his own accord tranfgrefs the Precept and Command of his 
Supericur in the Church, or does not obey the Rules and Conftiti.tions 
of th: Fathers}: And this, in the Books of the Papal Cason-L.vzn, is 4 


faid particularly to happen, when a Religions is rendet'd a Vagabond by 2s 


“not obferving the Rules of his Religious Order, tho’ he does retain his * 
Habit. But this is not, even according to that Law, properly called 
dpollacy. And the third Kind is, when any Perfon in the RomifS 
Church foregoes his Orders, or recedes from that Religious Order which 
he has allum'd inthe Church: The two laft Species have only a Re- 
Jation to the Romi Church, and are rather fram’d to frighten filly 
People into an Obedience and SubjeGion to the Clergy than to ferve 
Religion itfelf. Clergymen that are impeachd or detam’d of this lat 
Kind of poftecy in the Romif> Communion, 2nd have laid atide the Ha~ 
hit of Clerks, ought not to be tollerated in a Secular Habit ; but ought 
according to the Cwm-Laey to be imprifon’d upon full Proof thereof, 
till fuch Time as they repent themfelves of the Evil of their Prefump- 
tion, and re-affume the Habit they have laid aiide. 

Apofates in Pomt of Faith, are, according to the Cfei/-F aw, fub- 
ject unto all Punithments ordain’d againft Hereticks, they lofe all Pri- 
vileges granted unto Cériffiens of Common Rizht, they forfeit their 
Eftates to the Government * (unlefs they have Children and Kindefd) * 
are renderd Infamous themfelves, and may be accus'd without any Qb- 
fervation of Judicial Procefs even after Death ; nor fhall fich Accufa 
tion be taken away by any Lapfe of Time, till five Years after the 
Death of fuch pgffutes: And according to the Latws and 
made againt the Mymictwans }, they were exterminated yess 
of thy very ames anaes ire. And herein Apyf, 
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dealt with more Severity than Hereticks, becaufe their Crime accord- 

*C.1.7.3. ing to the Cici-Law was not pardon’d and abolifh’d by Pennance*, as 

the Crime of Herefy was by a Decree of the Church. For the Law 

affords Relief and Compaffion to fuch as fall by way of Error, but loft 

Apoftates are not reliev'd by any Remedy of Pennance according to the 

Civil.Law. Moreover, an Accufation againft Apoftates is publick 

y, and perpetual during their Life-time {, and may be extended and carry'd 

2. on (as atorefaid) till five Years after their Death+. And from the very 

Day of their Departure from the Chri/fiau Faith they become incapable 

of Succeffion ; and the Succeffion of the Inheritance is given to the next 

of Kin, being Orthodox in his Faith. Nor can they make a laft Will 

and Teftament ; nor pafs any Deed of Gift: And if they make a Sale 

of their Eftate ia Fraud of this Law, fuch Sale is not valid. Nor can 

they become Witnefles, or give Evidence in any Caufe. And, befides 

the lofs of their Eftates, Apoftates were punifh’d with Death if they 

feduc'd or perverted others from the Chrifizan Faith, or from the Wor- 

fhip of the Chriftian Religion, unto their wicked Se@aries and abomina- 
*C.1,4.5, ble Opinions *. 

The Canon-Law not only reckons Apoftates among infamous Perfons, 
but even commands them to be bound with the Bonds of Excommunica- 
tion, and inflidis other Punifhments: For, according to Panormitan the 
Punifhments fhall be diverfify’d according to the Diverfity of the Apoftacy 
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Of Appropriations and Impropriations. 


eA 


mPerSSZ HO SE Churches, which the Monafteries and other Reli- 


ae ees = 8 


“=a call’d Appropriations from the French Word Approprier, to 
i fe fit and 4 leat ; and in the Law of Sele t Genshes 
a Severing of an Ecclefiaftical Benefice, which is Originally 

and in its own Nature (according to the Canon-Law) in the Patrimony 
of no one, to the perpetual and proper Ufe of fome Religious Houfe, 

Bifhop or College, Dean and Chapter, @c. And the Reafon of the 

Name may be this, viz. Becanfe that ordinarily fpeaking, the Parfons of 

Parifhes are not in Law accounted Proprietors, but only Ufufruftud- 

yies, as having no Right of Fee-Simple vefted in them: But thefe 
Appropriators, by reafon of their Perpetuities, are accounted Owners of 

the Fee-Simple ; and, therefore, are called Proprietors. Before Rich- 

avd the Second’s Time it was lawful to appropriate the whole Fruits 

of a Benefice to any Abbey or Priory whatfoever, the Houfe finding one 

to ferve the Cure. But that King wifely redrefs'd that horrid Evil by 

® tsRia a, 2 ew *, ordaining, That in every Licenfe of Appropriation made in 
hg,” Chancery, it fhould be exprefly contain’d, That the Diocefan of the 
Place fhould allot a convenient Sum of Money to be yearly paid out of 

the Fruits of fuch Living, towards the Relicf of the Parifh-Pcor; and 

that the Viearidge be well and fuffciently endow'd. And as the Canons 


of 


T ate gious Houfes had procur’d to be annex’d to themfelves, were 
2 & 
We 
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of the Church aswell asthe Papal Decrees do greatly endeavour to pre- 
vent the Alhenation of Becletiaftical Lftates, it was, therefore, in former 
"limes in Imitation of thefe Canons and Decrees forbidden unto ithops 
by a Legatine Conllitution * here in England to confer or ailign any 
Cnurch, which was fubject to them, by Right of Appropriation unto any 
other Buhop, Monaftery or Priory, unlefs the Perfon to whom fich 
Church was appropriated, was prefsd in fuch a manner with evident 
Poverty, that duch Appropriation was not deem'd fo much contrary to 
the Common Law, as it was agreeable to Piety ; or unlefs there was 
fome other fufficient Caufe for fo doing. As when a Bilhop for fome 
Caufe or other had erected a new Church: For then he might by a 
Grant add the Rights of the Mother-Church to it, cz. Tithes, Ob- 
ventions, Funerals, and the liket. And if any Appropriation of this 
Kind was otherwife made, it was invalid ip/o ‘Jure ; and being of no 
Weight or Moment, it might be entirely revok'd cither by the Bifhop, 
who granted it, or elfe by his Superiour as a Grant made only de fatto: 
For where the Law makes an Act to be invalid from the Perfon of him, 
that does it, he himfelf may revoke fuch Ad, tho’ it is otherwife when 
it is done ratione partis recipientis. Moreover, it was enacted by this 
Conftitution, That all Perlons whatfoever, Exempt or not Exempt, 
who had Churches ix proprios Ufus, or (as we fay) appropriated 
Churches, if no Vicars were placed therein, were obliged within fix 
Months to prefent Vicars unto the Diocefan for their Inftitution ; and 
to allow them a fufficient Portion for their Maintenance, which was 
generally fpeaking little enongh even in thofe Times: And upon the 
Neglect or Refufal of fuch Perfons, the Diocefan might do it. And 
fuch Perfons as had Churches appropriated to them were to build 
Parfonage-Houfes in their Parifhes, and to repair fuch as were already 
built for the decent Reception of their Viditors: And all thefe Things 
even Bifhops themfelves were to obferve. 

‘Touching the firft Inftitution, and other Things worth knowing in re- 
lation to Appropriations, fee Plowden’s Comment in Grendon's Cafe *. 
‘Yo an Appropriation, after the King’s Licenfe obtain’d in Chancery, 
the Confent of the Diocefan, Patron and Incumbent were neceflary, if 
the Church was full ; but if it was void, then the Patron and Diocefan 
might conclude itt. To diffolve an Appropriation it was cnough for 
the Religious Houfe to prefent a Clerk to the Bifhop, and for the Bi- 
fhop to give him Inftitution, and the Archdeacon to give him Induction : 
For, that once done, the Benefice did return to its former State and 
Nature, fee Kennet’s Parochial Antiquities; Where he treats of the 
Method of Appropriation, and the Abufe of robbing the Chureh and 
Ciergy by this Means. 

But how thefe Annexations of Benefices firft came into the Church, 
whether by the Prince’s Authority, or the Pope’s Licente, is a very great 
Difpute, and there are Reafons on both fides to fhew the fame. For 
Tngulpbus Abbot of Crowland reports, That there were eight Churches, 
befides the Patronage of fome others, annexed and appropriated to the 
faid Abbey by fursiry Saxon Kings. But it does not appear, by ought 
I can find, whether they were thus appropriated by the Sovereign Au- 
thority of the Kings alone, in Imitation of what was done by Adartel, 
who made all Chriffian Kings to err in this Point, or whether it was 
done by any other Ecclefiaftical Authority, fines there is nothing extant 
for the Allowance hereot, except the feveral Charters of thofe ancient 
Kings only: And that I am tho more induc'd to believe that 
it was done by the Authority of thofe ancient ning panes 
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becaufe I find William the Conqueror, immediately on the great 
Victory he got over this Kingdom to have appropriated three Parish 
Churches to Battle-Abbey in Snuffex, which he built in Memory 
of his Conqueft. And whereas his Son [filliam had ruin'd and de- 
ftroy’d feveral Churches in the new Foreft, Henry his Brother, by Let- ° 
ters Patents gave the Tithes thereof to the Cathedral Church of Sarum, 
and annex’d thereunto twenty other Churches in one Day, if the Copy 
of that Record, which concerns Appropriations, be true: Yea, the 
Matter went fo far in thofe Days, that even Noble Perfons, and other 
meaner Men, order’d Corrodies and Penfions to their Chaplains and 
Servants out of Churches; and this could net be redrefs’d till fuch 
Time as a Statute was made to reform the Abufe hereof *. 

But tho’ Appropriations here in Ewgland were ufually made by the 
King’s Licence and Authority, yet Itake them to be a cunning Device 
of the Pope ; becaufe I find, that every one of the Religious Orders of 
Men was confirm’d by one Pope or other; and as they confirm’d them 
"tis likely they made an efpecial Provifion for them this way, and that, 
chiefly after the Laws of Amortifation were devifed and put in Ufe by 
Princest. And hence it is that we find divers Sorts of Annexations made 
by Popes, and Bifhops under them, evcry one in their refpective Dio- 
cefs: And as fome were made only fo far as it concern’d the Patro- 
nage of the Church, in which cafe the Monks had only the Prefentation 
thereunto ; fo others were made pleno Fure, and then the Monks might 
both give Inftitution, and caufe Deprivation without the Bifhop, and 
turn all the Profits thereof to their own Ufe, referving only a Portion 
to him that fhould ferve the Cure therein. Some other Churches they 
granted fimply to them, without any Addition of fall Right, or other- 
wife: And then if the Church was of their own Foundation, they 
might chufe (the Incumbent being once dead) whether they would put 
any other therein or not, unlefs (perhaps) the faid Church had People 
belonging to it ; for then they muft of Neceflity fill maintain a Curate 
there. And of this Sort were their Granges and Priories: But if it 
was of another Man’s Foundation, then it was otherwife, To this I may 
alfo add, That the Pope every where in his Decretals arrogates this 
Right to himfelf as a Prerogative of the Apoftolick See, namely, to 
grant thefe Privileges to Religious Orders, to take and receive Bencfices 
at Laymens Hands by the Mediation of the Diocefan, whofe Office it 
was to be a Mean between the Religious and the Incumbent, for an 
indifferent Rate, that neither of them fhould prefs too much the one 
upon the other. And, therefore, in the Beginning the ufual Rate which 
they fet down between the Benefic'd Man and the Religious Perfon, was 
one Moiety of the Benefice ; becaufe it was not thought that the Pope 
would charge a Church above that Rate. But afterwards by the Cove- 
toufnefs of the Monks and Friars themfelves, and the Remifsnefs of Bi- 
fhops who had the Management of this Affair under the Apoftolick See, 
the Incumbent’s Part came to fo fmall a Portion, that Pope Urban the 
Fifth by his Legate Ozhobon here in England *, was obliged to make 
the aforefad Legaténe Conftitution ; and becaufe this Conftitution had 
not the Effe@: with'd for, it occafion’d the two Statutes already quoted 
under this Title, and here referr’d to in the Margin, both for a fuite- 
ble Endowment of the Vicar there to do Divine Service, to inform the 
People, and to keep Hofpitality among them. 

But tho’ moft of thefe Appropriations were in the Hands of the Monks 
and Friars, and fuch other Religious Perfons ; yet Bifhops and Cathedral 


Churches were not entirely free from Plunder, as I have already fhewn 
in 


‘ 
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in the Cathedral Churelh of Safishury, to which Hoewy the Firl 
priated near twenty Churches in one Day; And the See of 
cleffer had two Benefices anciently annex'd to the Bilhops Tabie far 
good kanng and Drinking, s¢2. the Parfonage of Eaf/mmean, and the 
Vatomge of Hambleden in Hampfhire. Nor do I make any Queftion 
but the fame was done in refpedt of other Biihop’s Sees, and other Ca- 
thedral Churchesy if the Matter was thoroughly enquzy d into. 

‘Tho’ Appropriation: at firft did not imply an Exemption from the Ju- 
rifdietion of the Ordinary, it being expreily provided in the Conen-/ite", 
that no Perfon fhould be put into fuch Churches without Infututiea 
from the Bifhop, to whom the Incumbents were to be accountable in all 
Spinttaal Matters, as they were in Temporalsto the Abluts ; and in the 
oldeft Appropriations, which I have met with, there isa Saciag of the 
Bilbop's Right in all Things, which Words are inconfiftent with an Ex- 
emption: Yet afterwards the Forms of Appropriations were different. 
For tho’ none could be made without the Bithop’s Confent, yet that 
Confent was exprefs'd different Ways, and had difterent Effects. If the 
Bifhop only contirm'd the Lay Patrons Gift, then nothing but the Right 
of Patronage pafs’d, and the Bifhop’s Jurifdiétion ftill remain’d: But it 
the Bithop join‘d in the Donation in thefe Words, oz. Concedimus wobis 
tilent Ecclefiem, then he pafied away his Temporal Rights to that 
Church }. Ifthe Bithop granted the Church pleno ure, then, accord- 
ing to the Cvnoniffs, he pafs'd away his Divceefan Right, confiiting in 
Rights which the Bifhop had diltin@ from his Epifcopal Jurifdiction, 
which it was thonght he could not part with by any A& of his, fince 
that would be to diveft himfelf of his Order. Indeed, when the Pope’s 
Power was grown Exorbitant in the Church, Appropriations confirm by 
his Authority were allow'd to carry with them Exemptions from the.or- 
dinary JurifdiGion: And, therefore, the Monafteries, which could bear 
the Charge, thought not themfelves free from their Ordinaries, till they 
had obtain’d Bulls for that end; and then they took themfelves to be 
free in their Conventual Churches as in their Chapels and Oratories on 
their own Lands. But now all Papal Exemptions are ‘taken away by 
an A& of Parliament?, andthe Churches fo Exempt are put under the 
Jurifdliction of the Ordinary of the Diocefs, or fuch Commiffioners, as 
the King fhall appoint. So that now no Papal Exemptions can be plead- 
ed as to Appropriated Churches, how clear and full foever the Char- 
ters of Exemption were *. Wherefore, no Perfons enjoying Eftates 
belonzing to Monafteries can now plead an Exemption from the Jurifdicti- 
on of the Ordinary by Virtue of the Papal Authority. 

An Appropriation can only be made to a Body Politick, or Corporate 
Spiritual, that has Succeffion; and thereby that Ecclefiaftical Body 
is made perpetual Incumbent of the Benefiec appropriated, and for 
ever thall enjoy all the Glebe, Tithes and other Profits belonging 
thereunto, aad has therewith the Charge of the Souls belonging ta 
the Varifl, where the Church appropriated is: Upon which Account it 
is, that an Appropriation regularly ought only to belong to a Spiritual 
Perfon, or (at moft) to aggregate Bodies Spiritual that confift of Prieits ; 
becaufe there is no Difference between a Church Appropriate and not 
Appropriate, faving that 2 Church appropriated is annex’d to the Cor- 
poration or Perfon te whom it is appropriated, and to his or their 
Succeflors for ever ; but a Church not appropriated is had only for the 
Jafe of the Incumbent thereof: And, therefore, thofe that have Ap- 
propriations can no more grant their Title of = mee to others, 
whereby to make the Grantees become perpetual Incumbents of them 
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as Appropriations, than Incumbents of Churches Prefentable can by 
their fole Ac grant their Incumbencies to others ; but both may equally 
make Leafes of the Profits thereof. 

An Impropriation, of which there are in England Three thoufand 
eight hundred and forty five, is properly fo called, when it is in the 
Hands of a Layman: And an Appropriation is, when it is in the Hands 
of a Bifhop, College, Religious Houfe, and the like, as aforefaid ; tho’ 
fometimes thefe Terms are contended and ufed promifcuoufly. By a 
Statute * in Henry the Fourth’s Reign, no Religious Perfon could in 
any wife be made a Vicar of a Church fo appropriated, or to be appropri- 
ated, but thenceforth in every Church fo appropriated, orto be appro- 
priated, a Secular Perfon was to be appointed Vicar perpetual, and to 
be continually inftituted and indu&ed thereinto. 


Of Archbifbops, the Rife, Power and Fu- 
rifdittzon, &c. 


gBRCHBISHOPS, according to the Report of, the Ro- 
> ncn Church, were by St. Peter fet over thofe Cities, over 
| which {in refpe& of Pagam Superttition and Idolatry) the 
Ey Arch-Flamens heretofore prefided *; But this feems to me 
ms to be an idle Invention of the Papiffs, on purpofe to prop 
upand fupport the Antiquity of Bifhops and Archbifhops in the Church, 
And, according to the Opinion of Wolphgang. Lazzus in his Commen- 
taries {, Bifhops were made Metropolitans in France aud Germany in 
thofe Sees, where there were formerly Redors of Provinces, Pro-Con- 
fuls, and Pro-Confular Legates. An Archbifhop in his Province is the 
Head and Chicf of all the Bifhops; and, for this Reafon, he is in the 
Greek Tongue ftiled Archi-Epifcopus, which fignifies the fame as Sum- 
mus Epifcoporwm among the Latins + But tho’ an Archbifhop be Su- 
periour to all the Bifhops of his Province ; yet, according to the Canon- 
Law, he is Inferiour to a Primate. Sidonius Apollinarius defcribing 
the Epitaph of Bifhop Claudian, writes, that Archbifhops or Metropo- 
litans in France are immediately fubje& to the Pope’s Jurifdiction ; and 
that, in other Places they are immediately fubje& to the Patriarchal 
Sees. For an Arcl:bifhop is frequently ftiled by the Title of A/eti:poli- 


. tan both in the Books of the Ciez/ and Canon-Law* + and, accordin 
; 3 & 


to Rebuffus, thefe Words have not different Significations: So that 


.@ Metropolitical Right is that which accrues unto Archbifhops t. 


Uidore fappofes, That Archbifbops were called Metropolitans from the 
Number of the Cities, which they had in their Care; becaufe Pope 
Pelagius writes, That as there ought to be one Mctropolitan to prefide 
over every Province, fo in every Province there ought to be (at leaft) 
eleven ot twelve Cities ; and as many Bilhops;. And (perhay) Pe/a- 
géus at that Time thought fuch a DiftinGion of Provinces and Diocefles 
very neceffary and convenient for the Government of the Church: But 
this Divifion or Diftincion did not always continue; for the we of 
P rinces 
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Princes and the Courfe of Timea have now changed the Form of Pre 
yinees *. Budewr will have the Sletrepedis or Mother City to be 
that out of winteh Colontes or other Town procevded ; that is to fay, 
from whenee the Cefomd and the Jeco/s were deviv’d and tranilated ta 
fou: other Place f: And thus a Aletropelis or Metrupolitical City 
i. it reaipecr to a Calony, what a Mother isto a Daughter; and, 
accdrding to Su/das, itis called a AMetrapalis ox Mother City, from the 
twa Grek Words vere and wate. Ang tding ta this Senfe a dfe» 
tropefiidch Uathop is he, who has his at City from whence Co- 
lontces were drawn and deriv’d. But this Interpretation dees not trul 
quadvate with an Archbifhop, nor are Archbilhopricks deem'd Colonies, 
Which were tranilated from fuch a City ; becaufe Colonies were fuck 
Lraughts of People as were travflated and fent to difwat Kingdoms 
and Nations, fuchas the Romans fent to Noricum, the Upper Hungary, 
Chartres, aud the like, and in Midland Countries to the Rivers Suze 
and Drzee. The Colonies of the Goths, Vandals, and other Nations, 
being propagated and difpers’d into feveral diftant Parts, could not be 
fubjett to one Archbifhop. But the Cities of Archbifhopricks may in a 
metaphorical Sonfe be filed Metropolitical Cities ; which as Mothers do 
take care of their Children, fo do thefe Cities, or the Bifhop» thereof, 
take care of fuich Churches as are fubjeé& to them, and placed in the 
fame Province, as may be inferr'd from a Law of Theodofias, by which 
Law he gave to the City of Berytus in the Province of Phznicia, the 
Name of a Aletiopolis *. 

An Archbifhop, according tothe ancient Cenon-Law, was clecied by 
Provincial Bifhops meeting together in the Metropolitan Church, by 
and with the Confent of the Clergy and all the Citizens + ; and by a 
Deeree of Pope fricetus it is enacted, that an Archbifhop fhould be or- 
dain’d by all the Suffragan Bifhops?. See his Epiftle to the Bidhops of 
iy aace. But by the Papal or Modern Law the Right of electing an 
Archbifhop does not belong to the Suffragan Bifhops of the Province, 
but to the Canons only of the Cathedral Church itfelf, whereunto fuch 
Axchbithop is to be chofen. And from hence I infer, That Sufragas 
Bifops ought not of Common Right, according to this late Law, to 
be prefent at fuich Election even with the Cums, unlefs there be a 
a Cuftem for them to ele& together with the Canoxs. The Rafliica ox 
Alp/covity Archbifhops had their Authority from the Patriarch of Coa- 
[ientiuaple, which were fometimes chofen in a Convention or Coitvos 
eation of all the Archbifhops, Bifhops, Abbots, and Priors of Monaite- 
vies, by finding out a Perfon of a Holy Lift and Converfation in their 
Monafteries and Keligious Houfus, if poffible : But now they fay, that 
the Czar or Prince of the Country is wont to convene before him cer- 
tain Pexfons, and out of their Number to chufe an Archbifhop, accord- 
ing to his own Judgment, Will and Pleafure*. In Emslemd the King 
has the Nomination of an Archbithop; and, after fuch Nomination, he 
fends a Conge @ Eilsre to the Dean and Chapter, to cleé the Perfun 
thus named by him, under the Pain of a Premunire on their Refufal or 
Ditovbedience. 

After an Archbifhop is elected, he is confirm’d by the Primate or Pa- 
triarch, where there is fuch Perfon exifling and prefiding over the Pro- 
vince: But if the Archbifhop be exempt irom his Jurifdiction, them he 
fall, according to the Papal-Law, be confirm’d by the Pope t, whe- 
ther the Election be made of Common Right, or according to the King’s 
Nomination in Fraace. After this an Archbiihop ought to be confeerated 
and anointed, if he has nor undergone this Ceremony before ; and iso 
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Confecration, he fhall have the Pa// fent him, which he ought not to 
delay fuing for above three Months after Confecration +: But before 
he has receiv’d the Pa//, he cannot exereife the Office and Rights of 
his Hpifcopal Order or Fundtion *, nor confecrate Virgins, nor hold a 
Synod. See Bertachin. Treatife of Bithops, T7r, 3. and Cbzp, the laf. 
For thefe Things are only lawful after Confecration, and obtaining 
of the Pal/, and not before, tho’ Confirmation has been made. Tho’ 
a Bifhop may be confecrated by three Bifhops without the Help and Pre- 
fence of more, at the command of the Metropolitan; yet an Arch- 
bifhop ought to be ordaind and confecrated by all his Provincia] 
Suffragans f. 

The Power and Authority of Archbifhops is chiefly over fuch Bifhops 
as are plac’'d under them, and ftiled their Sufragans; who are by the 
Synod of Antioch commanded to fhew a particular Refpecé unto the Me- 
tropolitans, and to attempt no Innovations in their Diocefles without the 
Metropolitan’s Privity and Advice +; nor ought Metropolitans to at- 
tempt any Thing without the Advice of their Sufragan Bifhops, accord- 
ing toan ancient Law made in France by Charlemagne. Sec the firk Book 
of the Laws of France touching Sufragan Bilhops*. For tho’ an Arch- 
bifhop has a proper and peculiar Diocefs fubject to him, and is vefted with 
ordinary Jurifdi@ion as every Bifhop is ; yet he exercifes an extraordi- 
nary Power over his Suffragans, as being the Perfon who is entrufted 
with the care of the whole Province +; and in refpec of this extraor- 
dinary or further Power his Syfragans pay him Procurations +, He has 
Cognizance of every Difpute and Controverfy, which a Clergyman has 
with any of his Suffragans, if they be aggriev’d by them*; and, in 
Supply of the Bifhop’s Negligence, he may do that which a Bifhop ought 
to do according to his Duty and Paftoral Office t. Wherefore, he may 
go thro’ his Diocefs by way of Vifitation ; and, by Inquifition, correé 
the wicked Lives and AGions of his Subje@s: And whiift he is thus in 
his Vifitation, he may demand Procurations +, make ufe of the Ponti- 
fical Enfigns ; and, according to the Papal-Law, command the Crofs 
to be carried before him*. But thislaft Foppery is not practis'd here in 
England. 

Tho’ an Archbifhop be the Ordinary Judge of his Suffragans, and 
may call them to an Account for their ill Behaviour; yct this does not 
always hold true, according tothe Papal-Law: For if an Archbifhop 
fhould proceed to the Depofition of one of his Suffragans for Crimes 
committed by him, he cannot take Cognizance thereof according to that 
Law, no, nor even in a Provincial Council itfelf; becaufe the Depofition 
of a Bifhop by that Law belongs to the Pope alone. But this is not 
Law withus here in England ; fince an Archbifhop, as wellas a Pro- 
vincial Council, may depofe a Bifhop: And fuch wasthe Cafe of the 
Bifhop of St. Davids lately, who was depriv’d by the Archbifhop of 
Canterbury ; and the Deprivation well juftify’d herein, But an Arch- 
bifhop may even by the Papal-Law aswell as by the Canons of the 
Church, not only excommunicate and interdi@ his Suffrazans t, but 
his Vicar-General may alfo do the fame. And tho’ an Archbifhop ha; 
this Jurifdiction over his own Suffragans ; yet he has not Jurifdidtion 
over the Perfons and Eftates of Men dwelling and exifting in the Dio- 
cefs of his Suffragan Bithop, unlefs it be in fome particular Cafes +, iz. 
When the Sufragan is negligent, as aforefaid, after three Admonitions. 
Anda Suffragan is faid to be negligent, when, thro’ Sloth, and with- 
out any reafonable Impediment to excufe himfelf by, he does not ccn- 
fider thofe Things which he onght to do; and in this Cafe (it — 
‘ that 
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that Negligence differs but little from Contempt. Again, an Archbi 
may, b * view of am Appeal made to him, compel his Syfragen Bes 
to ane Adminiftration of Juftice, if he be negligent therein, or denies the 
fume to any Perfon: And tho’ the Caufe does not by this Means, ac- 
cording to fome Men’s Opinion properly devolve to the Archbifhop, yet 
(1 think) the other to be the better Opinion, aiz. That by the Negli- 
gence of a Man’s own proper Bifhop, the Cauie devolves to the Aleti- 
poliize. Lteftienfis reckons up One and twenty Cafes, wherein the Me- 
tropolitan may exereife Jurifdiction over the Subjeds of his Saffragans : 
But fee the Statute of the Realm touching this Matter *. tagHdey, 

It hus been hinted, that an Archbifhop is the chief Bibhop and Prefident 
of the Church in every Province, where fuch Archbifhop is: For there 
was a Divilion of Provinevs a long time before the coming of our Saviour 
Chrift, tho’ (perhaps) not the fame as it is at prefent ; and this Divifion, 
according to the ill-grounded Fancy of fome Perfons, is faid to have 
been aiterwards reviv'd by the Apoftles, and their immediate Succeffors, 
And, therefore, fay they, where Secular Primates were heretofore given, 
the Eccletiaftical Laws have order'd Patriarchs and Ecclefiaftical Pri- 
mates tobe placed: But in the Metropolitical Cities, which had Infe- 
riour Judges, thofe Perfons are at prefent fet over them in Church- 
Affairs, which are now diftinguith’d by the Names and Titles of Arch- 
bifhops and Metropolitans, as aforefaid. To thefe, therefore, it belongs 
to take Cognizance of Church+Matters among their own Sufragans. 
And ifthe Sufragans thall receive any Hardfhips from their Archbi- 
fhops, they may appeal (according to the Canan-Law) to their Primates, 
or to the Apoftolick Sec; but here in Eag/and to the King in his Court 
of Chzncery, or to the Upper Houfe of Convocation}. For an Archbifhop 1247-8<'* 
ouglit rot to make any Canon or Decree in the Diocefs or Province of 
his Suffragan, or receive any fuch contrary to or without his Suffragan’s 
Confent *: Nor ought he to meddle in fuch Matters as are common to + x. 5. 31.3, 
both without the Confent of the Bifhop. 

When the Archbifhop vilits his Inferiour Bifhop, and inhibits him due 
ring fuch Vilitation, fuch Inferiour Bifhop cannot collate to a Benefice 
within his Diocefs, by reafon of a Lapfe during the Time of fuch 
Vifitation ; but he ought to prefent the Perfon to the Archbifhop for 
his Inftitution, hecaufe that during the Inhibition his Power of Ju- 
rifdi&tion is fufpended t. This was a Point on a Special Verdi&t in the + Trin. 15, 
County of Lincols ; and the Cicé/iais, who argwd thereon, feem’d to Car. B.R. 
agree herein. But the Cafe was argu’d on another Point, and that was 
not refolved. As by the Canen-Law the Pope cannot be punifh’d by a 
General Council, as being the Head of fuch Council; fo by the fame 
Law an Archbifttop or Metropolitan cannot be punifh’d by a Provincial 
Chapter or Council for the like Reafon: But this was only calculated 
for giving the Pope a greater Licenfe of doing Evil, and for enlarging 
his Power over the Church ; fince furely by the Law of right Reafon 
both the Pope and an Archbilhop may be thus punifh'd; and fo they 
have often found by Experience. And an Archbilhop, in his Travels or 
going out of hi» Province, becomes Subject to the Archbifhop of the 
Province where he has his Abode and Commorancy + An Archbilhop ; x, 1.9. 9, 
cannot divide his Province into two; nor can there be two Archbilh 
in one aud the fame Province *, any more than there can be two Sums + 15: pitt, 
(fay the Cunowifts) in the fame Firmament. wD. te 

hen the Power of the Church was firft eftablifh'd here in Englane’, 
it was fectled under the Archbifhops of Camterury and York, who had 
then no Preheminence or iutaiicigs one over the other, the former 
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being Primate over the Southern, as the latter was over the Northera 
Parts of the Kingdom of Exgland. But as the Chriffian Religion in 
England firk took Root in the See of Canterbury, once the Royal City 
of the Kings of Kenf, this See was given to 4u/ffin the Monk, and his 
Succeffors for ever, by King Ehe/bert on his Converfion ; and the Arch- 
bifhop is now ftiled Primate and Metropolitan of all Fingland, and has 
Precedency not only before all the Clergy of the Realm of Exgland, 
but alfo as the firft Peer (next and immediately after the Royal Blood) 
before all the Nobility of the Kingdom. In the College of Bifhops he 
has the Bilhop of London for his Dean, the Bifhop of Vinchefter for his 
Chancellor, the Bilhop of Lincolz for his Vice-chancellor, the Bifhop 
of Salisbury for bis Pre-centor, the Bilhop of Worceffer for his Chap- 
lain, and the Bifhop of Rochefler (Time was) for his Crofs-bearer *. 
The Archbilhop of Canterbury, as he has the Precedency of all the No- 
bility, fo likewife of all the Great Officers of State: He writes him- 
felf Divind Providentia, whereas other Bilhops only ufe Dicind Per- 
mifftone , for the Kingly Stile of Det Grated is now thro’ great Mo- 
defty omitted. : 

The Coronation of the Kings of Great Britain belongs to the Arch- 
bifhop ,of Canterbury, if he be able to perform the fame ; and it has 
been formerly refolved, that wherefoever the Court was, the King and 
Queen were Speciales & Domeftici Parochiani Domini Archiepi{copi. 
He had alfo heretofore this Privilege of Special Remark, e#z. That fuch; 
as held Lands of him, were liable for Wardlhips to him, and were to 
compound with him for the fame, tho’ they held othe: Lands én Chief 
of our Sovereign Lord the King}. All the Bifhopricks in Fngland 
(except Durefme, Carlifle, Chefter, and the Ife of Man, which are of 
the Province of York) are within the Province of Canterbury+. The 
Archbifhop whereof has alfo a peculiar JurifdiGion in thirteen Parifhes 
within the City of Londom, and in other Dioceffles, ec. Having alfo 
an ancient Privilege, That wherever any Mannors or Advowfons be- 
long to his See, they forthwith become Exempt from the Ordinary, 
and are reputed Pecauliars, and of the Diocefs of Canterbury. If you 
confider Canterbury as the Seat of the Metropolitan, it has under it 
One and twenty Suffragan Bifhops, whereof Seventeen are in Exnglaied, 
and four in /fcles- But if you confider it asthe Seat of a Dioce/an, it 
only comprehends fome Part of Kent, ciz, Two hundred fifty feven Pa-~ 
rifhes (the Refidue of this County being in the Diocefs of Rocheffer) 
together with fome other Parifhes in a difpersd manner lying in fe- 
veal Diocefles, where the Archbifhop has any Mannors or Advowfons, 
as axorefaid. 

The Metropolitan See of York had its Original at the fir Reception 
of the Gofpel in Hugland (according to fome) when King Lucius efta- 
blith’d Sampfon the eft Arehbifhop thereof; which feems to me an idle 
Story, becaufe ‘tis much doubted whether we ever had fuch a King or 
not: But, foon after the Converfion of the Saxons, Paulinus was by 
Pope Gregory's Appointment made Archbifhop thereof*. Indeed long 
before Pope Gregory's Time we have an Account (if it may be rely’d on) 
that there were at the Beginning of the fourth Century three Fugli/h 
Bifhops at the Council of Ar/es, 2iz. thofe of London, York and Caer- 
Jeon ; and Suipicius Severus tells us, that their Bifhopricks were fo mean 
that they lived there at the Charge of the Publick, This Province of 
York anciently claim’d and had a Metropolitan Jarifdi@ion over all the 
Bifhops of Scotland, from whom they had their Confecration, and te 
whom they fwore Canonical Obedience, till Pope Sixtus the _— 

create 


ss 


Parergon Furie Canonict Anglicani, 95 


created the Billa of St. dadrewe Archbifhop and Metropolitan of afl 
Scorlonc * The Archbifhep of York files hummfeit Primate and or F Mayline 
pelican of Maglons, ag the Archbiihop of Canterdary dows Prémare and tnyra's t8, 
sirgneétim of ald Bayland, by the way of Prekeminence thro’ the 
Grace and Favour of King Brhethert Cas"tis faid) to du/fin the Mout, 
who was the firit Archoihop of this See. About Two hundred and 
fity Yerrs fince ¢, when George Need was Acchbsthap af Fri, the 
Bifhops of Scozdemd withdrew themfelves from their Obedience co him; 
and had Archbifhops of their own, till the Time that Lpifcoyacy wus ’ 
abolitivd in Scotland. The Archbifhop of Tork has Preewdency of all 
the Dukes not being of the Bécod Royal, as alfo before all the Great 
Oificers of State, except the Lord Chancellor, ‘Che Diocefs belonging 
To this See of ore contains the two Counties of Jirkand Nottingham, 
and in them Two hundred cighty one Parifhes, whereof Three hundred 
thirty fix are Impropriations. 

The Archbifhop of Czarerbury, as he is Primare over all Enciaad 
and Aferrepeliten, has a Super-eminency and even fome Power over the 
Archbithop of 2ork: For (under the King) he has Power to fummon 
him to a National Synod; and the Archbiihop of 7ork ought to come 
with his Bifhops (fays the Law) ad nureia cjus Canonicis ut Dil pofitio~ 
niims viediens exifiat. The Archbifhop of Tork was alfo Lecatas neaaius 
(aceording to fome Accounts) as well as the Archbithop of Canterbury ; 
and had the Legative Office and Authority equally annex'd to his Arch- 
bilhoprick: But upon abrogating the Pope’s Fower here in Emeland by 
Henrs the Fighth, in the f-venth Year of his Reign, it was concluded, 
that the Archbithop of Canterbury thould no more be ftiled the Pope's 
Late, but Priveite and Metrepalitan of all England. And as the 
Archithop of Canterbury has the Honour te crown the King; fo has 
the Archlithop of Zark the Honour of crowning the Queen, wheneyer it 
happets ; and is her perpetual Chaplain. 
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PMPSHE Care of the Puftoral Office being 2 Matter of weighty 

ime Concern, as well as of great Difficulty and of a large Ex- 

ME tent: ‘The Law has, therefore, rightly provided, that there 

fnould be fome Perfons in the Church, who, together with 

the Bithep, fhould bear this Burthen ; and who fhould aid 

and affift the Bifhop in his Paftoral Care and Office *. And fuch a Per~ **. 1.29 > 
fon is an Archdeacon, who of Caunmoa Right within his own Precin@ aan 

is the next great Perfon in Point of Dignity, after the Bifhap ¢ and his '*'*7 
Chanevilor; faving the Right of the Doan, which belongs to him in 

the Cathedral Church: And, therefore, as the Law ftiles him, the Bi- ae ba’ 
fhop's Picar or Ficegeremt », beeavfe in many Cafes he fupplics the Bi- '**"*> ™ 
fieap's Plac: and in fuch Matters as do belong to the Epifeopal 
Fundion, he aught to be in Priefts Orders, and always on the ch 

to fice that fuch as are in lower Oem deeinntae: Sosit Ly ap 
Diligence. And, a be us the Bahop’s View, be has his Power | A 
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Bifhop ; and ought to exercife the fame with that Vigilance and Saga? 
city in the Houfe of GOD, that he may defervedly be called Oculus E- 
pifcopi, which he often is in our Law-Books. But tho’ Archdeacons are 
the Bifhops Vicdrs, yet they are plac'd in a certain Station of Dignity ;: 
And, therefore, they cannot be remov’d at the Bifhop’s Beck or Plea- 
+Abb.inc.x. Lure, nor can the Bishops exercife their Office +. 

X.1. 23. 1. An Archdeacon in a large Senfe of the Archdiaconal Dignity is faid 
: (at leaft) to have a Cure in refpe& of that Part of his Office, which 
*¥. 1.23.3. concerns the Clergy of the whole Diocefs, or his own Diftrid*: For 
ati Archdeacon ought to take Care of the Clergy fo far as it may re- 
gard the Converfation and Honour of the Clergy. And he is ftiled an 
Archdeacon guafi Princeps Minifteriz, it being his Duty to do all thofe 
Things which do belong to the Minifterial Office, asI fhall thew by and 
by. And as fimple Deacons are in Subjeétion to Presbyters, according 
+93 Dit. c. to the Canon-Law t; fo are alfo Presbyters and Arch-Presbyters in 
24s Subjeaion to thefe Archdeacons. They are ftiled the firft of the Deacons 
according to the Senfe of the Word, unto whom a Dignity does of Common 
Right belong; and as fuch, in the Romifb Church, they are Superiour 
to Abbots and Priors themfelves. The Minifterial Office of an Arch- 
deacon is to read the Gofpel, whenever he pleafes, in the Church, or 
clfe to command fome one of the Deacons to do it in his ftead ; to ex- 
amine fuch Perfons as are to be promoted to Holy Orders, and to be 
inftituted into Ecclefiaftical Benefices, and to prefent Perfons examin’d 
and approv’d of unto the Bifhop for Impofition of Hands, and Canonical 
$X.1.23. 7. Inftitution, and the like And, moreover, in the Romi Communion 
it is his Duty, according to the PapalLaw, when the Bifhop fings 
*X. 1.23.2. Mafs, to order all the Inferiour Clergy to appear in their proper Habits*; 
and to fee that all the Offices of the Church be rightly perform’d ; to 

ordain the Acolothift; to keep the Sacred Veflels, ce. t 
Pope Clement the Fifth in an Epiftle of his gives an Archdeacon the 
Name and Title of Oculus Epifcopi, faying, That he is in the Bifhop’s 
Place to correé&t and amend all fuch Matters as ought to be corrected 
and amended by the Bifhop himfef, unlefs they be of fuch an arduous 
Nature, as that they cannot be determin’d without the Prefence of his 
Superiour the Bishop. But the Queftion is, What thefe Matters are, 
which are of fuch an arduous Nature, that the Archdeacon cannot do 
of himfelf 2 To which I anfwer, That regularly he cannot india any 
Punifhment, but can only proceed by Precepts and Admonitions: For 
tho’ he be a Cenfor and Correétor of the Manners of the Clergy with- 
in his Archdeaconry, as now prattis'd ; yet Originally he could only 
enquire into the Behaviour of the Clergy, hear the Caufes of Perfons 
fubje& to the Bifhop, by way of Complaint, and was oblig’d to refer all 
LAbb.inc 7, Matters of greater Confequence to the Cognizance of the Bifhop+. But 
x.1.23. in Procefs of Time from being a fample Scrutator, an Archdeacon be- 
came to have Jurifdi@ion in a more ample Manner by the Grant 
of the Bifhop at firft, and then at length by immemorial Cuftom 
and the Canon-Lazw itfelf. And hence it was that Arehdeacons began 
to have the Power of Vifitation vefted in them of Right, which was for- 
merly only delegated to them by the Bifhop himfel, in Cafe he was 
any wife hinder’d from vifiting his Diocefs. For the Bifhop ought to 
vifitt his Diocefs every Year in his own Perfon, unlefs he thinks fit to 
omit the fame, becaufe he would not burthen andaggrieve his Churches; 
and then in fuch a Cafe he ought to fend his Archdeacon, which was 
the Orginal of the Archdeacons Vifitation. But Ho/ftien/is fays, That 


the Bifhop may fend whom he pleafes, and the Archdeacon may vifit 
(not- 
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notwith{tanding) if the Archdeacons Right of Vifitation be foniided on 

uo; becaufe one Vuitation does not prevent and hmder another, 
An Archdeacon may vilit every Year, and oftener too ifit be expedient ; 
b.t he is not oblig’d by any Neceflity of Law to vifit oftener than de 
° viewnlo in Triexnium® : He ought to goin Perfon then to the Place to 
be vilited, and not to fend another Perfon to this End and Purpofe ; for 
if he does, he fhall not have the Procuration in| Money due in refpec&t 
of his Vifitation, But “tis otherwift in refped of him, whom he {fends in 
his own Name: For he fhall have and receive for himfelf and his Attend~ 
ants his full Procurations in ViGuals. Some will have it, that an Arch- 
deacon does of Common Rigit execute this Vifitatorial Power in his Arch- 
deaconry: But others feem to hold the contrary Opinion, faying, That 
an Archdeacon has a Vifitatorial Power only of Common Right per modum 
fomplicis Scratinii, as being the Bifhop’s Vicar, according to what I have 
b-fore hinted; and this is good Law with us here in Baglend, unlefS 
fuch Archdeacon has a contentious and coercive Jurifdiction given 
him, cither by fome Grant of the Bifhop, or elfe by Prefcription or 
by immemorial Cuftom, which laft cannot happen with us here in 
E.nglend, 

For in the Norman Times we read, That Archdeacons in England 
were then firft taken into a Part of the JurifdiGion under the Bilhop ; 
anid only vifited thofe Years that the Bilhop did not: For we meet 
with mo Archdeacons vefted with any kind of JurifdiGion in the Saxon 
Times. We read indeed fometimes of Archdeacons, but they had then 
nothing to do in the Diocefs, but only attended the Biihop at Ordina- 
tions, and other Publick Services in the Cathedral Church. Lanfrank 
was the firft that made an Archdeacon with Power of Jurifdi@ion in 
his See here in Englaudt ; and Lbomas, the firft Archbilhop of Zork 
after the Conqueft, was the firft that divided his Diocefs into Arch- 
deaconries ; and thus did Remeigius Bithop of Lincols divide his 
large Diocefs into feven Archdeaconrics;, So that Archdeacons with 
us as not have this Power of Cwnmon Right, nor by immemorial 
Ciiftom. 

But as Abbots in the Church of Rome may by Privilege and Cuftom 

referibe to take Cognizance in Matrimonial and other Caufes of the 
Churen, fo likewife by Cuftom and Privilege Archdeacons may pre- 
feribe to have Cognizance in fuch Canfes: Which yet they cannot 
have of Common Right, becaufe of Common Right it aly belongs to the 
Bifhop. Archdeacons ought by their Officials and other Minifters, to 
whom Credit is given in Notorious Cafes, to enquire Simpliciter G de 
plano (Lays the Law) by the Means of a General Inquifition in the Parifh- 
Church, wherein they exercife the Power of Vifitation, whether there 
be any Thing that wants Corre&tion and Amendment either in Perfons 
or Things belonging to fuch Church ; as Things under an ill State and 
Management, or in bad Cuftody. And, by a Provincial Conftitution in 
Lindwod™, Archdeacons and their Officials are enjoin’d, That in all 
their Vifitations they make of Churches, they do fhew fpecial Regard 
in their Inquiries touching the Stru@ure and Fabrick of them, which 
conlifts in the Walls, Windows, Coverings, and the like, thereunto be- 
longing ; and particularly in refpe@ of the Chancel, if (perchance) they 
Want Repair. And if they find any Defuéts of this Kind in them, they 
ought to appoint and prefix a certain Space of Time jab Pead for the 
Repairs and Amendment thereof. Under the Appellation of T dings 
abevemention'’d, Imean all the Rights that do any wife appertain and 
belong to the Church ; and under —) Appellation of Perforr, Ido here 
B coms= 
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comprehend Laymen as well as Clergymen: For an Archdeacon in 
Matters belonging to his Vifitation has Jurifdicion (at leaft) by Cuftom 
even‘over Laymen, and fo it is fettled in England. 

An Archdeacon ought to be a Man of Prudence and found Learning 
in the Church; and of ari upright Confcience and Converfation in the 
World *, tho’ he kas not regularly fpeaking a Cure of Souls, Gnce he 
has orily that from the Bifhop, as being the Bishop's Vicar deputed by 
Law: And hence itis, that he cannot grant the Cure of Souls to ano- 


. ther without the Bifhop’s Licenfe ¢. But tho’ an Archdeacon regularly 


has not the Cure of Souls ; and confequently, cannot commit the fame 
to another: Yet by Cuftomin fome Places, the Archdeacon has under 
him a diftiné Parith, wherein he may exercife the Cure of Souls. 

My Lord Coke indeed fays, That Archdeaconries are Benefices with 
Cure of Souls+: But even fome of our common Lawyers have put a 
OQuare on this great Man’s Affertion. For, notwithftanding what my 
Lord Coke has faid, fome of our common Lawyers hold, That an Arch- 
deaconry is not a Benefice with Cure of Souls, nor is it comprehended 
under the Name of a Benefice within the Statute of the 21/7 of H. 8. 
ch. 13. againft Pluralities, tho’ the Provifo had been omitted: For 
there is no fuch Exception out of the Statute * of Queen Elizabeth 
concerning the reading of the Thirty nine Articles; and if an Arch~ 
deacon reads not the Thirty nine Articles within the Time limitted by 
the 13th of Elizabeth, his Preferment is not void by that Statute, be- 
caufe it is not a Benefice with Cure of Souls. So that an Axch- 
deaconry is a Dignity, and not a Benefice with Cure of Souls, accord- 
ing to the Senfe of the Common Law: For by a Dignity t, we under- 
ftand that Promotion or Preferment, to which any Jurifdiétion is annex’d. 
And thus in the Year-Books of Edward the Third +, an Archdeacon is 
ftiled a Dignitary ; and fo likewife he is in Latche’s Reports of Law *: 
And, therefore, an Archdeaconry is not incompatible with a Benefice 
having the Cure of Souls. Yor if any Perfon having a Bencfice with 
Cure of Souls takes an Archdeaconry, his Cure is not void by Ceffion f. 
But by the Canon-Law if one having a Benefice with Cure of Souls 
accepts of an Archdeaconry, the Archdeaconry is void. 

By the Canon-Law no one is qualified to be an Archdeacon, unlefs 
he be a Deacon *, fince he is ftiled the firft of the Deacons by that Law, 
unto whom this Dignity does of Common Right belong; and as fuch, 
he is Superiour to Priors and Abbots in the Romifh Church. And as an 
Archdeacon ought to be in Deacons Orders (at leaft) no one ought to be 
preferr'd to an Archdeaconry till fuch Time as he is Twenty four Years of 
Age compleat, or Twenty five Years of Age anno currante+: And 
aceording to the twelfth Canon of the Council of Trent, Seffion the 
eighth, an Archdeacon ought to be a Licentiate either in Divinity, or 
elfe in fome one of the Laws; fince an Archdeacon is a Dignity in the 
Church. By a Statute of the Realm * in King Charles the Second’s 
Time, he that accepts of an Archdeaconry is oblig’d within two Months 
after hefhall be in a@ual Poffeffion of fuch Ecclefiaftical Promotion, with~ 
out fome lawful Impediment to be allow’d and approv'd by the Ordinary 
of the Place, and then within one Month after fuch Impediment re- 
movd; and on the Lord’s-Day, openly, publickly and folemnly to read 
the Morning and Evening Prayers appointed tobe read ; and according to 
the Book of Common Prayer before the Congregation there affembled, 
openly and publickly to declare his unfeign’d Affent and Confent unto all 

hings therein contain’d and prefcrib’d according to the Form of the 
Words, and no other. . 

n 


Parergon Juris Canonice Anglican’ 
An Archdeacon is by Cuftom he ie Perfon in his Diftrié than the 
Dean of 1 Cathedral Church, and (particularly) in thofe Things, which 
do of Cummon Rigét or by Cuttom belong to his Office: For an Arch- 
deacon is graater than a Dean in Point of Jurifiliction, and out of the 
Cathedral Church; becaufe in all fiuch Matters a Dean ought to be 
Subject to him ; but in the Cathedral Church, and im the @elybration of 
Dive Service, an Archdeacon ought to be Subject tothe Dean. But in all 
thefe ‘Things the Cuftom of Churches ought to be regarded ; according to 
which a Dean fimply {peaking is inferiourto an Archdeacon. An Archdea- 
conexercifes JurifdiGion according tothe Cuftom of the Place, where he 1s 
Archdeacon *: And, therefore, it feems, that he may do all fuch Things 
as are neceflary to fupport his pi So that in whatever he has 
the Cognizance of a Caufe he may therein pronounce a Sentence, 
Hence it is that an Archdeacon’ may punith Laymen for not repair- 
ing their Church, and according to the CanomLaw enjoin them. 
Peimance. ; 

By a Book of Canons made for the Government and Difcipline of the 
Church of England, and publifh’d in the Year 1571. every Archdeacon 
ought to have a good an fufficient Study of Books at his own Houfe, 
and (particularly) thofe which are entitled the Monuments or Bwk of 
iertyrs. And by the fame Canons an Archdeacon who has the Power 
of vifiting his Archdeaconry either of Common Right or by Prefeription, 
is enjoin’d to vifit the fame (at leaft) once every Year; forbidding him to- 
fubftitute any Perfon to himfelf as an Official, unlefS he be one that has 
his kducation in the Univerfity, has apply’d himfelf to the Ciei/-Laes, 
and is ‘wenty four Years of Age compleat ; but a fucceeding Canon will 
have him to be Twenty fixf: And he ought not only tobe endu'd with 
found Knowledge and Learning, but alfo with Gravity and Modefty fit 
for the undertaking of this Office. Moreover, ’tis enatted by the faid 
Canons, That Archdeacons and their Officials or Subftitwtes fhall in their 
Vititations call the Clergy to an Accowit, and examine what Proticienc 
each of them have made in the Study of the Scriptures, and propofe 
fome Part of the New Teftament to be learn’d by Heart by fuch of 
them as have not taken a Mafter of Arts Degree in one of the Univer- 
fities, and oblige them to repeat the fame at the next Synod ; and de- 
nounce fuch of them as are negligent and contumacious herein to the 
Bishop. ‘The Archdeacon likewife, at the end of his Vifitation, ought 
to prefent to the Bifhop all fuch Perfons as he fhall find in every Dean- 
ary qualityd in Point of Do@rine and Judgment for Preaching, and in- 
{tructing the People. And ont of thefe the Bifhop may chufe whom he 
pleafes for his Rural Deans. Laftly, Archdeacons by Virtue of the 
Canons ought to take Care, that the Ads of their Courts be fafely 
and faithfully kept; and once every Year they ought to bring or tranié 
mit to their Bifhops the Originals of all Wills which have been proved 
before them in the “foregoing Year, that they may be laid up im the Bi- 
fhop’s Resitry ; taking Copies of fuch Wills, if they pleafe, to their 
own ufe. 

If an Archdeaconry be in the Gift of a Layman, the Patron prefents to 
the Bifhop, who gives Inftitution in like manner as to another Benefice ; 
and then the Dean and Chapter indudéts him, that is to fay, after fome 
Ceremonies places him in a Stall in the Cathedral Church to whieh he be- 
longs, whereby he is faid to have locum in Choro: And tho’ a Perfor 
may have a Prebend in one Church, and a Prebend in another ; yetra 
Man cannot have an Archdeaconry in two Churches at one and the 
fame Time 4 
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Of Atientates, or Attempts on Appeals, — 


MTT ENT ATE S, in Latin called Attentata, are not only 
pwees faidto be fuch Proceedings as are made in a Court of Judi- 
Su, cature, (pending Suit) and after an Inhibition is decreed and 
AEX gone out; but, according to Oldradus *, thofe Things which 
— * are done after an Extrajudicial Appeal, may likewife be ftiled 
‘Attentates ; where ‘tis faid, 'That the Pendency of a Suit, and the Pro- 
hibition of a Superiour Judge is the Caufe of an Attentate. And, aé- 
cording to Federicus de Senis t, thofe Things which are done after 
a Sentence pronounc’d even before an Appeai made, may in like man- 
ner be termd Attentaies as well as thee Things which are done after 
an Appeal in Point of Time; and an Inhibition decreed by the Judge 
ad Quem: And thofe Things which are done afteran Appeal froman 
Lnterlocutory are called Attentates, if they are done after an Inhibition 
decreed and iffued forth+: And ’tis the fame Thing, if any Thing be 
done and attempted after the Judge 2 Ovo has admitted and fubmitted 
himfelf to an Appeal from an Interlocutory ; fince the Inferiour Judge 
cannot proceed in any Step of the Caufe, whilft an Appeal is depend- 
ing thereon *. But, if an Appeal fhallbe found to be notorioufly null 
then there thall be no Room in Law for Attentates ; and the Procefs 
made by the Judge @ Quo is valid; nor fhall Attentates have any Place 
in Law, when an Appeal is not notify’d to the Inferiour Judge. See 
Ancharanus as quoted in the Margin t. 

Tho Attentates Cpending an Appeal) ought to be revok’d in the 
firft Place, and before any other Proceeding in an Appeal 4; yet if they 
require a deeper Search, and a more narrow ery and cannot in- 
continently be prov’d, the Principal Caufe fhall not be fufpended and 
deferr’d upon the Account of the Attentates, but both Caufes thall be 
profecuted together *. In the Jmzperial Chamber a Libel of 4¢tentates 
is exhibited, and Suit is contefted thereupon, tho’ atherwife, when 4z- 
tentates ave notorious, a Libel or Conteftation is not neceflary; but 
the Judge may on the Party’s Requeft made to him for his mercenary 
Office proceed de plano, and immediately revoke all A¢tentates t+. Where- 
fore in a notorious Cafe the Appellant ought to take care and fee, 
that on the fufpending of the principal Caufe all Atteutares be firk 
revok’d:+, Yea, the Judge may, ex Officio, without any Report or Pe- 
tition made to him by the Party, tevoke all fuch Attentates, becaufe 
the Judge is more offended by them than the Party griev'd; and the 
Law, which forbids any Thing to be innovated or attempted, (pending 
an Appeal) is by Contempt fet at naught. 

In punithing A¢tentates it ought to be confider’d, whether the Appel- 
lant or the Appellate made the Attentate: For ifthe Appellant did it, 
he is deem’d to have wav'd his Appeal, and to have made himfelf un- 
worthy of the Benefit thereof ; and therefore, the Sentence, from which 
he has appeal'd, fhall immediately pafs in Rem Fudicatam ; and the 

udge a Quo may proceed to Execution, as if it had never been 


appeal’d*, 
OQ; 
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HE Banas of Matrimony, or Matrimonial Baexrs, may be de- 
fined to be fuch publick Ediéts, Intimations, or Proclamations, as 
are folemnly denounc’d aad propounded in the Church, or in fome other 
lawful Congregation of Men, in order to the Solemnization of Matrimo- 
ny *, And the Publication of thefe Banas is faid to be folemnly made, * x, 4. s. 
when it is made on three feveral folemn Days, and according to the ap- 
rov’d Cuftom of the Country, which ought to be obferv’d in this Re- 
pect t; efpecially, if there be any Canon or Synodical Confticution enatted +Holt. in. 
touching it, And as publick Banzas ought to be previous unto the Solem. * 3. *: # 3- 
nization of Carzal Matrimony ; fo, according to the Papal Cawom Law, ““"""*"" 
they ought to be previous to a Contract of /piritual Matrimony j|: But yyi, . 6.42. 
herein there lics a Difference, iz. Becaufe in the one Confirmation is not 
binding, if thefe Banns or publick Edi€ts do not go before the Contra& ; 
but in the other it is binding and valid, becaufe Cay the Papiffs) the 
Pope has not fo great a Power in diffolving Carza/, as he has in diffolving 
{piritual Matrimony *. | 
Now the Publication of the Bazas of Matrimony ought to be pro- 
pounded in all the Churches of that Place, where the Perfons willing to 
contra Marriage, do refide and dwell, or (at leaft) in feveral of thofe 
Churches; and this ought to be principally regarded and obferv’d, when 
the faid Parties are of different Parifhes}. But, according to fome Wri- + tne. in 
ters, this is little taken notice of and obferv’d in fome Places ; yea, for «cep: %4- 
the moft part beyond Sea, the Publication of matrimonial Banas is made * 
in one Church only, which is a foul Pra&tice too much follow’d and en- 
couraged here in Haugland: And, according to thefe Men, it is fufficient, 
if it be made in fo publick a Manner, that all Perfons may thereby be- 
come acquainted with it ||. "Tis faid, That thefe Baxzzs ought to be pub- yx. x. 3+. 1. 
lifh’d in the feveral Churches whereunto the Parties do belong: hut 
according to fome Lawyers, it is well enough, if thefe Baws are pub- 
lifh’d out of the faid Churches; provided, this be done in competent 
Places, as in Places where Sermons are preach’d, or divine Service pub. 
lickly perform’d; and in fome Countries, in the Market and the like, 
It is therefore faid, That thefe Baznas ought to be publifh’d in Churches, 
becaufe Men do for the moft part afflemble and come together there, and 
may there beft underftand what paffes in the World. If the Perfons, 
who fhall contra& Matrimony, live in one Place, and they were born 
and their Parents do live in another, the Bans of Matrimony ought in 
Regard of them and their Parents to be publifh’d in the refpeQive 
Churches likewife, where their Parents dwell and inhabir; becaufe the 
Truth, touching their Birth and Parentage, may be beft known from their 
Parents themfelves, if they have any living: And as an enquiry ought 
to be made, where the Truth may be beft dilcover’d, fo ic is the faieft wa 
to make this Publication in both Places. For ’tis expedient thar it fhould be 
done in the Place of the Parents Habitation, becaufe it may come to the 
Parents Knowledge, whofe Confent is fomcetimes requifite; and in the 
Place of the Parties, becaufe we fhall there have a more certain Account, 
whether they have already contra€ted themfelves with others in Wedlock 
or not. 
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Though it be well forthe Bicaws of Matrimony to be pubiifn's 
on each of the Days, whea three Holidays fucceffively come rogether, 
as it happens in Chrifmas, ; Hi Fe > yet tie Publin. 
tion thereof, ought not to be fo haften’d and difparci’d, es to have then 
proclaim’d the iecend or third time in one and she fame Day. In the 
Glofs, on a oza?ine Confiitution of Cardinal Gzhe, in F.gnevond’s Provin- 
cial *, a Perfon contracting Matrimony without Publication of thefe fh- 
jema Bmw, {hall not be heard on his Prayer, to have his Wife reflor’d ro 
iim on her Hiepesrent or Depareure. Yea, he ought in the firlt Place to 
prove thefe three Things, ojz. a Publication of Aumas, 2 carnal Copy- 
lation had with her, and a matrimonial Contra fetemniz’d, The Infii- 
tution of this folemn Denunciation of matrimonial Bzans, was wiitiy 
contriy’d t0 come at the Knowledge of {uch Impediments as are legal 
ObiiruQions to the Solemnization of Marriage; fuch as Confanguinity, 
Affinity, Pre-contrad, Want of Confent of Parents or Guardians, and 
other lawful Caufes {ufficient to hinder Marriage : But this is now fhame- 
fully eluded by Licences and Faculties obvain’d tor Money. 


Of Baptifim, and the Effetts thereof, &c. 


Ensized, (for oar Church reje€ts the five pretended Sacraments 
Pennante, Matrimony, Confirmation, Orders, wd Extreme Untiion, 
retain d in the Romiih Communion) and is as the Gate or Entrance in- 
to Chriftianicy itfel§ whereby we are born again unto God, and take 


B* PTiISM is the firf of the Two Sacraments in the Church of 
0 


. upon usa new Life +; and without which, in the Opmion cf fome Men 


{at leait) we cannot obtain everlafting Salvation, according to St. 3fzzthes’s 
Gofpel!, nor can we receive the cther Sacrament of the L.ord’s-Supper 
without Baptiim. For it is only by Baptifm, that the Perfon baptiz’d 
becomes a Member ot Chrifi’s Church: And therefore, according to the 
DiftinG@ion of the Romifb Church, both erreizc/ and evmiz/ Sin is taken 
away and deitroy’d by Baptifm ; end thus we are made worthy Parta- 
kers of thar holy Mvitery. 

In treating therefore, of B.zprifm, I fnall here, Arf, confider what it is. 
ediy, t fhall explain the Eiett of Baprifm. 3d/y, 1 hall declare, whe 
may baptize, and who ought to bebaptiz’d. 47b/y, I fhall confider whe- 
ther this Sacrament may be reiterated or repeated. And, laftly, 1 fhail 
fhew what ought to be extrin/ecc/iy obierv’d in this Sacrament. Now 
Baptife, according to the common Definition of it, is an exteraal Ab- 
intion or Wafhing of tie Body in Water, which, br applying a certain 
Form of Words, operates and denores an internal Ablution or Wafh- 
ing of the Soul from prigimef Sin. For as Circumeifioa was initicuted 
among God’s own People, the ews, as a Token of Faith, and 2 Sign 
of Jultice, aid was made to fignify a Pargation of eigime/ Sin, in 
refpet of Intints; fo does Bapriim alfo now figaify a Regeneration or 
Renewal er the old Man: And thus Bzprifm fucceeded in the Place 
cf Circumcijiea, According to the Do&rimes of the Papifs, there are 
five Tings of the Subttance of Buprtifm, cia. 2#, The Intention of 
the Perfoa baptising, whether fuch Intention be general or {pecial only, 

ior, 
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adie, The Faich of the Perfon to be baptized, if he be an adule Perfon, 
otherwife he {hall be baptized in rhe Faich of his Farents: And inadulr 
Perfons, according ro che Caew Law, Catechifm ought ro be previous 
unto Bepritm*; becaufe the Salvation of Baptifm is made by virrue of * Com, 4 
Faith, And, therefore, in Baptifm, *tis neceflary that thofe Things fhould "= 1 
be exafted, which are neceflary to Faith; and chele are chree, cjg. a Sul- 
ception of Faith, a Profeffion of Faith, and an Obfervation of Faith: 
And tothefe, the Perfon being of an adult Age, ougle ta anfwer in his 
own proper Perfon ¢; but Infants ought to anfwer by their Spea/prr, Or tim 4 
Sureties, who do fart anfwer in their own Perfon, bur in the Perfon of Y** 7» 
the Infant. 3d/p, The Form of Words initicuted by Chrift himtelf in 
Baptifin ought to becnprefy'd, as, J haptinethee ix the Nume of” the Pav 
tber, Som aad Holy Ghof?. Bithop Deeeridee {hews, chat in the clote af 
the fecond Century, Praxezs, and others, bapriz’d only into one Perioxi 
of the Trinity, ofc. that of Chriff who died tor us: And, ihsre/pre, 
againft thefe Herericks, probably tlie Forty-fecond Apoltolieal Canon was 
made; whereby it is cnacted, that every Bifhop or Privit, who dil net 
perform three Ablutions in Baptifia, fhould be depofed: Por Cérisf did 
not fay, Beptive into my Deatv, but jz the Name of the Father, Som, 
ard Holy Gboft. 4th, An elementary Ablution is held necetfary: Ane, 
therefore, Aeptife ought to be made in fome Velfel, fo that rhe Perfon 
to be baptized may be dipped in Water; and fuch an Immertion or Din. 
ping ought co be made thrice, according to the afurelaid Canon, unter 
Cultom has made ose Dipping alone fufiicient ). But yet, I think, we ‘Gob & 
cording to the Casom Law itfell, Tmmerfion is noe frilly nevellary anyo U&™ 
Baptifm ; but thar it may be pertorm’d even hy Afxfeow or Sprimkiag, 
And this is particularly true, when either the Cuitom of the Chuck 
fuffers it, as it does here in Exglend; or elfe when Neceffity requires ie 
on the fcore of fome Defeé&, or thro’ danger of the Chiid’s Daath, who 
is to be baptized; or, laftly, when the Prieft is fo weak, that he is not 
able to fupport the Infant in order todipit. ‘For, in thefe, and the like 
Cafes, it is fufficient to fprinkle or pour Water on the Cliild’s Face, or 
only to dip the more principal Part of the Infant in Water. But ’tis to 
be obferv’d, that tho’ Repri/m may be well enough perform’d by fprink- 
ling or Effufion of Warer, where the Cuftom isfuch; yet by the Compe 
Law, the berter Cuftom is to dip the Perfon thrice, bemuute it denures 
our Fajth of the Trinity, and the three Days of Chriit’s being in the 
Grave, according to Febamwes’s Annotations on the Shams Conf: Ala me * * Lib @ 
The Jaft thing of the Subitance of Baptijm, according to the Papal Law, “*** 
is, that ehis Ablution and the Pronouncing of the Words, ought to be con- 
temporary Adis: But as this Pra&tice draws no abfurdity alone wich ir, 
it may be well enough obferv’d in our Church. 
The Doétrine of the Schools is, Thar a Sacrament requires Mertwr, 
Form, and [etention: And as Water is the Matter of this Sacrarnent, is 
is the expreffing of the Act, 7x the Name of the Father, Sam, amd [iy 
Goff, the Form thereof: but Iam ata lofi co know, wher the Intention 
ot a Sacrament is, unlefS it he what the Church requires to be done there- 
in, according to the Council of Flyreare. Bur thofe, that underitund 
Antiquity, know very well, that this was not the Opinion of Pope ve- 
péen, in whofe Time the Diftin@ion of Marrer, Frw, and Tatimtiow, 
was not heard of ; tho’ the Rema Church fays, that this Dolvrine was 
receiv’d by Apoftolical Tradition, eftablifird long before rhat Pope’s Time, 
In vefpe& of the Mater of Dati e ir is ratiwr made by Water than by 
any other Liquor; Firff, Becaufe as Warer cleinity cur Cloarhs, and 
wafites of the Fitch of our Body, fo Dyptyfm walnes away ~~ 
it 
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Filth of the Soul. And another Reafon is, becaufe a fearcity thereof 
fhould not be a Plea of Excufe unto any one, which it may be, if it 
were to be perform’d by Wine, Oil, or any other Liquor; fince many 
Perfons are in want of thefe, and fuch things are dearer than Water. A 
third Reafon is, becaufe the Matter of baptizing fhould becommon to 
all Men. Anda fourth Reafon is, becaufe the Water which came out of 
our Saviour’s Side, on piercing thereof, was a Signof thisSacrament, ac- 
+Con.4:1- cording to the Archdeacon, on the third Part of the Decrees}. But others 
fay, that Baptifm was rather made by Water than other Liquor, becaufe 
as Man did by the Sin of our firft Parent incur Uncleannefs, Ignorance, 
and Concupifcence; fo by Baptifm we are freed from thefe three Evils: 
And this is noted in the Properties of Water, #/z. in its Purity, Perfpi- 
cuity and Frigidity. For Baptifmal Water, by its Purity, cleanfes us; 
by its Perfpicuity, it illuminates us; and by its Frigidity, it tempers us 
from the Heat of Concupifcence. Asto the Form of this Sacrament in 
the vulgar Tongue, it confifts not only in Signs, but alfo in the Order of 
the Words themfelves, wherein it was inftituted: And thefe Words may 
be pronounc’d either in Exglifh, Latin, French, or in any other Lan- 
guage, provided the Wotds are apt and proper to the Occafion: But a 
Tranfpofition of the Order of the Sacramental Words, does, in fome 
Mens Opinion, vitiate Baptifm. 
As to the Effeéts of Baptifm, the Perfon is, Fiv/?, deliver’d from the 

Con. Dit. Power and Tyranny of the Devil, according to the Cazoz Law ||. Se- 

SPT. cond, He has by Baptifm, a full Pardon and Remiffion of all his Sins *, 

caps, birdy, He is endued with the Grace of the Holy Ghoft, and with true 

}Con.Dit, Innocence $. And, Fourthly, Perfons baptiz’d, are incorporated into the 

cap 4 > Communion of Chrift’s Holy Church, and made Members thereof by this 

Con. Dit. Holy Myftery }; and being hereby redeem’d from origizai Sin, they 

i. have Life, Light and Salvation, inand thro’ Fe/us Chrilt; and are made 
Children and Heirs of the Kingdom of Heaven, and have the Benefit of 
Chriftian Burial at the time of their Death. 

In re{pe& of the Perfon that adminifters Baptifm, he ought, accord- 

* Con. Dig, ing to the Cawon Law, either to be a Bifhop or a Prieft *, unlefS it be in 

4.cap.19. cafe of extreme Neceffity ; for by the Cazow Law, Deacons ought not to 
baptize without the command of the Bifhop or Prieft, unlefs a Bifhop or 
Prieft fhould happen to be at a great Diftance, or extreme Neceffity 

+ Coz. 419. fhould require it: for in cafe of Neceffity, in the abfence of a Prieft 
or Bifhop, a Deacon may, fuo Fae, baptize and adminifter the Eucha- 
rift unto Perfons fick and weak; but if a Priefl be prefent in the Church, 

93. Dit, he cannot do it ||, tho’ Neceffity fhould require it, unlefs he be command. 

— ed thereunto by the Prieft, as when there are many Perfons to be bap- 

$3: 3, Dain tiz’d, or to receive the Eucharift, and one Presbyter is not {ufficient for 

c. 13. them all. But in cafe of Sicknefs, not only a Deacon, but even a Lay- 
man and a Woman may baptize, as well as hear Confeffions in the 

* Pon. Dis Romifo Church *, tho’ none but a Prieft can give true Abfolution +. The 

‘pein Perfons to be baptiz’d ought either to be infants, or elfe Perfons of an 

cap. 1. Xx. adult Age on their Convertion to Chriftianity, of which by and by. 

Is de In the Primitive Church, it was a great Controverfy, whether Perfons 
baptiz’d by Hereticks out of the Church, ought to be baptiz’d again Dy 
the Orthodox, after they came into the Church: And tho’ this was re« 
folv’d and decreed by the Bifhops in the Council of Carthage, held under 

i Epit. x. St. Cyprian, as he himfelf relates the Matter in his Epiftles || ; yet this 
Opinion was (notwithftanding) afterwards difallow’d of by others, and 

* Calvin, not received in the Church*. Sozomen in his Church-Hiftory gives us 

Tnft.ch.t5- this Account of Baptifm, oz. That fome Children of Alexandria, being 

at 
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at Play by theSea-fide, did, in a jefting Manner, imitate the Ads of 
the Church ufed in Baptifm; and /thanafius being created Bifhop of 
the Play, baptized fome Children that had not been baptized: but Mex. 
ander Bifhop of Alexandria being advertis’d hereof, was much troubled ; 
who calling for the Children, ask’d them, what their Bifhop had done and 
faid to them? And underftanding that all the Rites of the Church were 
obferv’d therein, he did, by the Advice of other Priefts, approve of their 
Baptifm, and would not fuffer them to be re-baptiz’d. And by a Pro- 
vincial Conftitution in Lindwood*, a Prielt was heretofore prohibited *Lib, 5, 
the Re-baptizing of Perfons that had been baptized even by Laymen ; Tit 
and fuch Priefts as queftion’d the Validity of Lay-Baptifm, and rebap. “* 
tiz’d {uch Perfons again, were, by that Conftitution, look’d upon as 
foolifh and ignorant Men. 

The ufual Times of baptizing of adult Perfons, were at Hgfer and 
Whitfortide in the Romifo Communion, according to the Camom Law ¢; {Con 4.1% 
and twenty Days before their Baptifm they were to be catechiz’d, and un- 
dergo an Exorcifm of Purgation, to drive the Devil out of the Perfon to 
be baptiz’d}, And by another Provincial Conftitution following *, ir 1 Con. 4. 55: 
was ordain’d, That if Children were born within eight Days before * od lib. 
Eafter or Whitfontide, they ought to be referv’d unto the time of a ge- — 
neral Baptifm, if that might be done without any danger of Death to 
the Perfons then born ; and by the Papal Cazom Law, this Space of Time 
was extended to eight Months in refpett of Fews to be baptiz’d, that 
they might prove themfelves to be true Converts to Chriftianity j. But +Ccon.4. 93 
thefe Conftitutions are our of ufe at prefent with us; and that Part of 
the Cazon Law we never receiv’d in Bxgland. 

by the Mofaical Difpenfation, Circumecifion was a Posderal Admiffion 
to the Fecwi/h Religion; and, that being taken away, Baptifm was infti-~ 
tuted in its ftead : which though in Circumftances not agreeable to Cir- 
cumcifion, yet both are alike in this Refpe&, ofz. That both of them 
were the refpective Rites of their Admiffion into the feveral Covenants, 
and the Covenantees became thereby entitled to the refpective Privileges 
which wereannex’d to them, and in both Cafes they were obliged to ob- 
ferve the whole Law, to which they were refpeCtively initiated. It has 
been faid, that Baptifm in the Chriftian Church is a neceflary means to 
Salvation ; but if it be fo, furely a Sufpenfion for three Months, according 
to King fames’s Canons |i, inflitted on fuch Minifters as refufe to baptize, i Cam 69. 
isa very flender Punifhment, where the Child dies unbaptized thro’ his 
Negligence or Omiffion. 

As Names were in the old Law impos’d and given to Perfons circum. 
cifed at the Time of their Circumeifion ; fo are they now, at this day, 
impos’d and given to fuck Perfons as are baptized *: And this, becaufe in *Con. Dit, 
Bapti(m the Perfon baptiz’d, according to Lo/tiemfis, and the Archdeacon, 4 cap 18. 
in their Notes on this Chaprer quoted in the Margin, defervyes to have 
his Name written in the Book of Life ; and fo fays the Law in another 
Place{. But here tis to be obferv’d, thar it does not belong to the Priefl’s + con, Dit 
Office to impofe this Name in Baptifm, but rather to the Parents or the «cap. 36 
Godfathers : But yet the Prieft may refufe to pronounce the fame, if the 
Parents or Godfathers do impofe and give them ludicrous, filthy, or ill- 
founding Names. ‘To {upport the Childat the Font, there ought to be three 
Perfons (at leaft) according ro the aforefaid Dindeeood ||, ors. in the Baps grip, », rip 
tifm of a Male there oughr to be two Malesand one Woman, and in the 24 «3. 
Baptifm of a Female Child, two Women and one Man; and thefe are 
called Sponfors or Sureties for their Education in the true Chriltian Faith, 
and the like*. * Com. 4- 
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By the antient Canons, it was Simony to take any thing for the Sacra- 
ments of the Church, becaufe they ought to be adminiftred freely 4; but 
the Camonifts themfelves taught the Clergy to evade their own Laws: 
For they told them, That tho’ they ought not to take any thing for Dap. 
tifm ; yet they might fell the Water to the Parents, before it was confe- 
erated |], ‘Which is one of the worft of their Evafions, fince Water is an 
Element free and in common to all Mankind for their neceflary Ufe and 
Conveniency. So that a Minifter ought not in any cafe to be paid for 
Baptifm, it being his Duty to baptize in the Church; tho’ it the Child be 
in danger of Death, he is bound to go to the Houfe, &c.* But if he bap- 
tizes ina private Houfe, when the Child is likely to live, and he is paid 
for his Journey thither, *tis as bad as being paid forthe Water ; becaufe, 
eis contrary to his Duty tobaptize in fuch Cafes. And tho’ fome Minifters 
have fued their Parifhioners for a Fee due to them on Baptifm, yet ft 
cannot find any thing due for it by virtue of any Cuftom or otherwife: 
And, therefore, when the Curate of Bridiivgtom in Yorkjbire l\ibelled 
againft his Parifhioner for a Shilling, as due to him for baptizing his Child, 
a Prohibition was granted. °*Tis more laudable, that a Perfon fhould be 
baptized as foon as poffible, than that he fhould expect Baptifm for any 
length of Time ; efpecially till he comes to an adult Age: and this for 
three Reafons. Firff, by reafon of the Imbecility of human Nature, 
according to which the Child may eafily die: and in this Cafe, according 
to fome Men’s rafh Opinion, he is damn’d if he dies without Baptifm, 
Secondly, becaufe (as fome fancy) the Devil has not fo great a Power over 
Children baptized and cleanfed from prigizal Sin, as he has over Perfons 
unbaptized: and this (the Papi/ts fay) is in refpett of bodily Injuries, 
And, Thirdly, becaufe a Perfon in his Infancy is more eafily induced 
and accuftomed to fuch Things as relate to the Chriftian Religion, which 
then fit ftronger onhis Mind. But’tis tobe obferv’d, That tho’ the Bap- 
tifm of Children ought. not to be delay’d, yet Baptifm ought not to be 
immediately conferr’d on adult Perfons, as foon as they are converted to 
Chriftianity, but it ought to be deferr’d for a certain Time ona threefold 
Account, viz. Firff, Propter cautelam Ecclefia, \eft the Church fhould. 
be deceiv’d in their Converfion, conferring this Sacrament (perhaps) on 
fuch as only pretend to a Converfion. Secondly, That before Baptifm, 
they may be fully inftru@ted touching the Chriftian Faith. And, Tdird- 
dy, out of Reverence to the Sacrament, ojz. when Men are admitted to 
Baptifm on the chief and folemn Feafts of the Year, at Haffer and ]Vbit~ 
fontide. But if fuch adult Perfons are fully inftru&ted in the Faith, and 
Sicknefs happens, or any other danger of Death, they ought to be bap. 
tized without delay. 
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Of Baftards and Baftardy. 


Bae, according to the Civi/ and Caxoz Law, is a Perfon born 
of a Woman out of Wedlock, or not legally marry’d; fo that, ac- 
cording to Order of Law, his Father is not known: And, therefore, 
by the Law, he is fometimes, in Latin, fliled Filius nullius, the Son of 
no Man ; and fometimes he is term’d Pi/ins Populi, the Son of every Man. 
For fays the Law, Cut 
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Cui Pater oft Populus, Pater aft fibi nullus G omnis : 
Cui Pater eft Populus, nom babet ille Patrem. 


And thus Baftardy is an unlawful State of Birth,which difables the Baftard, 
both according to the Laws of God and Man, from fucceeding ro an In- 
heritance. And, according to the foregoing Definition of a Battard, 
fome are born of fingle Women (among which { reckon Widows) and 
fome are begor and born of marry’d Women. Of fingle Women, fome 
are fuch asa Man may make his Wife, if he himfelf be fole and unmar- 
ry’d ; as thofe that are kept as Concubines in the Place of a Man’s Wife: 
and fome others are fuch as a Man cannot make his Wife, though he him- 
felf be fole and unmarry’d ; becaufe they are already cither pre-contracted 
to fame other; or elfe rliey are in fo near a degree of Affinity or Confan- 
guinity to each other, that the Law would condemn the Marriage, and 
render the [fue thereof unlawiul. Therefore, according to the Delinition 
above mention’d, and the Rules of Baftardy founded thereon by the 
Civil Law, fuch Children as are born of fingle Women, and begotten of 
fingle Men, who are, in Cafe of Iifue, to marry chem if they pleafe, are 
by chat Law filed by the Name of Fiiii Naturales; becaufe they were 
from fuch Women as Men held for their Wives, tho’ they were not; 
and thefe might be legitimated feveral ways. But fuch as were born and 
begot of a fingle Woman, through a vagous Luft, without any Purpofe of 
maintaining fuch as a Concubine, but on a Defire only of fatisfying a 
Man’s Senfuality, were called Spurii*, whether they were begotten by a *D.15.23 
fingle or a marry’d Man ; and thefe were for the molt part Putatiee Chil- 
dren, and their Father not otherwife known than by the Mother’s Con. 
feffion, who fometimes owns the Truth, and fometimes otherwife. Bue 
where any Children were born of a fingle or marry’d Woman, that has 
profticuted herfelf to every Man’s Pleafure, and publickly profefs’d her- 
{elf to bea Harlot, the Cied/ Law ftiles them by the Name of Afanzercs. ¢ T Vid. Hole 
And, laftly, fuch as were born of a marry’d Women in Adultery, who 
did not make fuch a publick Profeffion of her Lewdnefs, were, in that 
refpect, call’d Norbi li; becaufe they feem’d tobe her Children, whom the y wor. 39. 
Marriage fhews to be fuch, but are not: And thefe are counted to be 13. 
Battards, if either the Husband has been fo long abfent from his Wife, as 
by no poffibility of Nature the Child can be his; or that the Adulterer and 
Adulterefgs were fo known to keep Company together, as that, by a juft 
Account of Time, it could not fall out to be any other Man’s Child but 
the Adulterer’s himfelf. And yet in thefe very Cafes, within this Realm, 
unlefs the Husband be all the time of the Impoffibiliry beyond the Seas, 
this Rule of Law holds true, efx. Pater is eff, quem Nuptia demonftrant. 
But the moft nefarious kind of Baftards, are they whom the Law files 
Inceftuovs Baftards, which are begotten between Afcendaats and Qe- 
fcendants, in infinitum; and between Collaterals, as far as the divine 
Prohibition, and the right Interpretation thereof extends itfelf, 

The Effe@s of thefe feveral forts of Bafardy are diverfe in Law. As, 
fri, it {tains the Blood, fince he that is a Baitard can neither challenge 
Honour, nor a Coat of Arms from the Father or Mother, becaufe he was 
begor and born out of Matrimony, which (according to the Cunwos Law) 
is the firft ftep co Honour: And, therefore, the Apoitle calls Marriage 
Honourable. Whereupon it muft follow, if this be true without any 
Limitation, that the Oppofice thereof is Shame, in refpect ro carnal Copy- 
lation: For though it is no Sin for a Baftard to be a Baftard; yet it is a 
Defe& in him to be fuch a Perfon, and a thing eafily fubjett co Reproach, 

Secondly 
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Secondly, It repels him that is a Baftard from all Succeffion defcending 
from Father or Mother, whether it be in Goods or Lands, unlefs there 
be fome other collateral Provifion made for the fame; becaufe all Laws 
and Statutes, that have been made to any of thefe Purpofes, were intend- 
ed for the Benefit of fuch as are Legitimate and next of kin by lawful 
Succeffion, and not by unlawful Copulation. To legitimate him that was 
a Baltard, when no Claim could be made to his Birth-Right but by Grace, 
by the Civij Law was made fundry Ways. As, fir/?, where the Father of 
the Baftard (they being both fingle Perfons) marry’d the Woman, by whom 
*C.5.27: he begor the Child*, edly, Where the Father did by his Will and Tefta- 
— ment, or by fome publick inftrument fubfcrib’d by Witnefles, name him 
to-be his natural aad lawful Son, or fazply his Son, without the Addition 
of any other Words, as Bafe or Natural; and therewithal made him his 
Heir, which could only be incafe the Father had no other natural and 
7C.5-27 lawful Son then living+. 3¢/, When the Prince by his Refcript|l, or the 
ae —_ ,, Senate by their Decree, granted any one the Favour of Legitimation, 
| Nov. 89. which was done (for the moft part) in fuch Cafes only, where either the 
C9 Child’s Father, or the Child himfelf, offer’d his Attendance on the Court 
*C.5.27.9.0¢ Prince*. Inthis Realm, none of the faid ways of Legitimation take 
place, as far as I can learn, but only that which is done by Parliament; 
and that very rarely too: For, befides thofe that King Hezry the VIIth 
¢o8H.8, did, in the variety and mutability of his Mind towards his own Iflue t, 
cap. 7. I think, we cannot fhew many Examples. For as for that, which is 
Tera 1 wrought by fubfequent Marriage, being a thing antiently preffed by the 
Clergy of this Land, to be admitted in like manner as ufed in other Coun- 
WX 4.17.6 tries where the Cazon Law || herein takes Place, it was rejetted by the 
Barls and Barons with one Voice, faying, They would not change the 
Laws of the Realm in that Point, which to that time had been ufed and 
t20H.3. approv’d by all Men; All thefe cafes of Baftardy in other Countries, 
whether they be fuch or not, are to be try’d and determin’d according to 
the Ecclefiaftical Law: But here, with us, “tis difpurable, to what Law 
and how far they do appertain either to the Ecclefiaftical or Temporal 
Courts. 
As to the Matter of Baftardy, what it is, both the Ecclefiaftical and 
Temporal Courts are pretty well agreed ; but they differ in the Profecu- 
tion thereof: For the Hcclefiaftical Law brings it into Judgment two 
ways ; the one Izcidently, and the other Prizcipally, but the common 
Law makes two forts of Baftardy, wiz. general and fpecial. 1 Shall firfthere 
treat of the Ecclefiaftical, and then of the Temporal Divifion of Baftardy. 
Now Battardy is faid to be zacidently propounded, when ’tis laid in bar 
of fome other ching that is prizcipaily commenced : As when one {ues for 
an Inheritance that he pretends is due to him by his Birth, and another 
impugns him therein by objeCting Baftardy againft him, on purpofe to 
exclude him from his ACtion in the Inheritance: Here, I fay, the Bar is 
in the Zvcident, becaufe it comes exclufively to the A€tion of Inheritance ; 
but the Action of the Inheritance irfelf was in the Prizcipal, becaufe it 
was begun in confideration of the Inheritance, and not with an intent to 
prove himfelf Legitimate; which (perhaps) he never thought of when 
he firft entred the AGtion for the Inheritance. In which cafe, the Perfon 
charged with Baftardy, may demand an Admiffion to prove himfelf Le- 
gitimate before the cclefiattical Judge, and to be pronounced as fuch a 
*Lib;7  Perfon: Ad curiam enim Regiam (lays Glanvil*) non pertinet agnofce- 


c. 13. ve de Baftardid, againft which, the Law of the Land does not oppofe 
toH.o.  itfelf, but acknowledges it to be the Right of the Church f. And yet 
eit.  toavoid all fubtle and furreptitious dealing in this Behalf, it has fet down 
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awary Form of Proceeding, by which the fame fill be brought to the 
Ordinary; and fiuch as have an Interelt in rhe Suit, may have notice there. 
of, and ‘Time to object in Form of Law againft the Proais and Witneffis 
of him, thae prerends himiel to be a Afy/ior, if they think fr to be 
heard: and what fhall be certify’d herein by the Ordinary, as concern- 
ing the Birth of lim chat is charg’d with Paftardy, that is to jay, whe- 
ther he was born before or after his Parents Marriage, fliall be fupply’d ia 
the King’s Court, either by judging for or againit rhe Inheritance *. 

But Baltardy is then taken to be principa(( propounded, when cither 
one finding himfeli to be grieved with fome malicious Speech of his 
Adverfavy, who reproaches him with Baftardy, or elfe fearing to be im- 
peached in his good Name or Right, takes 2 Courfe to clear his Nativity, 
by fing bim or them by whom he is reproach’d, or fears to be im~ 
peach’d in his Right and Credit; and hereby proves himfelf to be Legi- 
timate againft any Allegation or Objection to the contrary: Therefore, 
if fuch malicious Perfon fhall cicher not appear, or bring no good Matter 
againft his Proof, but that it {ands fill good and effetual in Law to all 
{[ntents whatever, tho’ (perhaps) hereby he {hall be able to carry the Inhe- 
ritance, becaufe it does not belong to the Kcclefiaftical Law to judge of 
Lands, Tenements, er. and thae the Scatute fers down a precife Form 
how Suiis of this Nature fhall be try’d: yet if no Contradicter appears 
herein, and the Suit was only commenc’d againit fuch as openly reproach’d 
him, or fecretly buzzed abroad any Defamation of him in refpett of his 
Legitimacy, it will furely by Accident be good for the Inheritance itfelf. 
For where a Man’s Legitimation is fufficiently proved, all things follow 
thereon, which naturally thereunto belong. But if any Man urges the 
Form of the Statute +, being interefted therein, it mufl then neceflarily 
be follow’d; becaufe it would otherwife be thought, that whatever was 
done before, as far as it concerns the Inheritance, was done by Collufion, 
though it was but in Confequence. This kind of Proceeding was much 
more in ufe formerly than at prefent, and never any Oppofition made 
againit it, though now it is impeach’d by a Prohibition at the common 
Law. And fo tar touching the Ecclefiaftical Proceedings in this Bufine{s of 
Befardy. 

The Temporal Courts divide Baftardy into what the common Lawyers 
call zemerad and fpecial Baftardy. The firlt is fo called, becaufe ir comes 
Incidently, and 15 in grofs objeCted againit fome that fue in a Matter 
Principal, in order to difappoint his Suir: As when a Suit is commenced 
in a Temporal Court for an Inheritance, and the Defendant pleads in Dit- 
ability, thet the Plaintiff is a Baftard. For the Iffue muft be join’d upon 
it, and tranfmitted by rhe King’s Writ to the Ordinary, who is to try it 
in his Confiftory Court, not according tothe Canons, but in Purfuance of 
the Rules of the Common Law, though it be of Ecclefiaftical Cognizance : 
Por thefe Laws differ in this Matter, oz, By the Cazom Law he is no 
Battard, that is born before Marriage, if the Parents afterwards inter- 
marry; but it is otherwife by the Common Law; for fuch a Child is a 
Baftard |. This is fent to the Bifhop with certain Additions for the great- 


er perfpicuity of the Inquiry thereinto; as that whether the Perfon * 


charged with Baftardy was born in lawful Matrimony or not, or whether 
he was born before his Father and Mother were lawtully contraéted togs- 
ther inMarriage, or after*, Which Inquiry the Ordinary is to make by 
hisown Authority; and if he finds the Vruth of the Macter upon exami- 
nation to be this or that, he is, after Sentence in his own Court, £0 Certi- 
ty the Murter, as it appears to him, under his Seal unto tle Ring's Courts 
accordingly, which Certificate is re so them; and they are co 
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give Judgment as ’tis found before the Ordinary, either for or againft the 
Inheritance in Queftion *. 

But where the principal Matter of the Suit is concerning Baftardy it- 
felf, as when an Action of Slander is brought for calling the Plaintiff 
Baftard, and the Defendant juftifies that he is 4 Baftard, which fhall be 
try’d by the Country ; and this is call’d /pecia/ Baftardy. Others, define 
fpecial Baftardy to be, where the Marriage is confeffed, but the Priority 
or Pofteriority of the Birth of him whofe Nativity isin Queftion, is con- 
troverted: which, in my Opinion, is nothing elfe but general Baftardy 
diverfify’d in Terms, but agreeing in Matter and Subltance with the 
other. For even thefe Things, which (they pretend) make /pecial Ba- 
ftardy, are Parts and Members of gezera/ Baftardy, and are either con- 
fefled or enquired into by virtue of the King’s Writ for the fame. For, 
Sirft, in vefpe& of Matrimony here mention’d, itis acknowledg’d both by 
the Plaintiff's Pleading of it, and the Defendant’s anfwering thereunto : 
and, therefore, the Plaintiff’s Plea is thus, Thou art a Baftard for that 
thou waft born before thy Parents were contrakted together in Wedlock, 
or their Marriage folemniz d in the Face of the Church: To which the 
Defendant replies, I am no Baftard, becaufe Iwas born in lawful Wed- 
lock, or after my Parents lawful Marriage. In both which there is a 
Marriage confels’d, and the Queftion only is touching the Priority or 
Pofteriority of the Birth of him, that is charged with Baftardy, whether 
fuch Nativity happen’d before or after the Parents Marriage ; which, as 
they hold, is the other Member of /pecza/ Baftardy : And yet this Priori- 
ty or Pofteriority of Birth comes no lefs in enquiry to the Ordinary in the 
Cafe of general Baftardy, than they make it to be traverfable in /pecial 
Baftardy ; and, therefore, the Writ to the Ordinary for zewera/ Baftardy 
is conceiv’d in this manner, viz. Inquiratis utrum pradittus A. pars 
rea, genitus vcl natus fuit ante Matrimoninm contrattum inter talem 
Patrem fuum Cy talem Matrem fuam: vel poftt. So that they muft 
either eonfefs there is no fuch Baftardy, as is pretended, different from 
what is try’d before the Ecclefiaftical Judge, or that they themfelves con- 
found the Members that fhould divide the fame, and make them one or 
the other as they pleafe: for both fimply they cannot be, unlefs they be 
diftinguifh’d with other Notes and Differences, than hitherto I find they 
are. But in truth, if thefe Things are well confider’d, (becial Baftardy 
is nothing elfe but the Definition of the gexeral, and the general again, 
is nothing elfe but a Definite of the /pecia/ For whoever is born out 
of, or before lawful Marriage, is a Baftard; and again he is a Baftard, 
that is born before, or out of lawful Matrimony: fo that thefe Things, 
to be a Baftard, and to be born out of lawful Wedlock, are convertible 
the one with the other; and ’tis hard to make a Divorce between thefe 
things that are fo near in Nature to each other, as being convertible 
Terms; andto try them in different Courts, fince they have fo nearan Affi- 
nity to each other, being the fame in Subftanceand Nature. Wherefore, 
I think, they ought to betry’d by the fame Law, we continentie caufa- 
rum dividantur: which is as great an Abfurdity in Law, as it is in other 
Learning, to deny a general Principle or Maxim of the Profeffion. And 
thus far concerning the Reafons and Arguments that may be brought againft 
this /pecia/ Baftardy. T.izdeood in his Catalogue of Caufes, which he 
makes to be of Heclefiaftical Cognizance in his Time, reckons Legizima- 
tion or the Tryalof Baftardy, as one among the reft; becaufe in thofe 
Days there was no Difpute or PraGtice to the contrary, whereby the Ec- 
clefiaftical Courts were hindred by the Temporal in their Proceedings 
touching Baftardy. oF 
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Of Ecclefiaftical Benefices, the Divifion of 
F them, &c. 


what manner they were inftituted in the early times of the Chri- 
ian Religion. Secowdly, I thall enquire, what Nature they were of in 
the middle Age of the Church. And, Thirdty, 1 thall fhew, what Kind 
they are of now at prefent. By theearly Times of the Chriftian Religi- 
on, I mean the days of the Apoftles, when all things in the primitive 
Church were in Common, and when Clergymen could nor pretend to any 
fuch thing as Property, but were contented to live out of the Common 
Stock; fuch Perfons as were converted to the Chriftian Faith, felling their 
Eftates, and laying the Price thereof at the Apoftles Peet. By the middle Age 
of the Church, I mean that which was foon after the Apoftles; becaufe 
then they began topurchafe Lands and Eiftates for the Maintenance of the 
Clergy ; and Bifhops had the Difpenfation of the Fruits and Profits rhere- 
of, by applying them as they thought mect and convenient for the good of 
the Church : And fuch of the Clergy as had Eftates of their own, were, 
by the Laws then in being, not to partake of thar Provifion which was 
referv’d for the Maintenance of fuch as liv’d in the Cathedral Churches 
with their Bifhops in Common, and were poor and indigent : and this 
was the State of the Clergy after the Romawz Emperors became Chriftians. 
By the third Age of the Church, I mean That when Chriftians began to 
fnew lefs Fervency for Religion, and the Clergy themfelves began to 
purchafe large Eftates of their own out of the Rapine they made from the 
Blindnefs of Man’s Devotion towards them: For as yet, they poffefs’d 
themfelves of their Ettates, and acquired great Wealth to the Church, 
without giving much Scandal or Offence to Religion itfelf; which they 
did, till Popery began to ereét iefelf, and lord it over the reft of Mankind; 
and when Churches began to be built and endow’d not only for the Indi- 
gent, but likewife for all Minifters ferving the fame ; and otherwife, even 
in thofe times, Benefices could not beacquired. But this Acquifition of 
Benefices, in procefs of time, introduced Pride and LazinefS among the 
Clergy, and gave them to underftand, that they were rather Rulers of 
Men, than Servants of God : for as long as they liv’d on the Common 
Stock, or on the Contributions of the People, they were generally Men of 
Piety and Humility, and regarded their Flock more than many of them 
do at prefent. And, from this growing evil of purchafing Eftates in the 
Church, ‘tis to be obferv’d, that Perfons of Wealth and Birth came to 
have Ecclefiaflical Benefices ; and even fuch as had large Eitates of their 
own, Were wont to live onthe Revenues of the Church. And thus Ihave 
diftinguifh’d thefe three ra’s of the Church, in refpeG of Ecclefiaiti- 
cal Benefices, in order to deftroy that Contrariety which may otherwife 
arife concerning the Laws relating to Church~-Benefices. 

Now under the Nameand Appellation of an Acclofiueflicad Bemefice, we 
may reckon not only a Benefice with Cure of Souds, but even a Prebend, 
Dignity, Parfonage, and all Churches and other Benefices whatever, either 
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with or without Cure of Souls, which are acquired cum Trtulo, and by 

*pdin Canonical Inftitution*, And, in this Senfe, a Lenefice is twofold: For it is 
c-27.%.% either faid to be a Benefice with Cure of Souds ; or otherwife in Datén, faid 
3.v Bem 1 be fiuplers Beneficium. In the firft Cafe, if it be annex’d to another 
Benefite, the Beneficiary is obliged to ferve the Parifh-Church in his 

own proper Perfon, unlefs there be a reafonable Cuftom or Conftitution 

to the contrary, whereby the Church may be ferved by a Vicar: But "tis 
otherwife, if fuch Cuftom or Conftitution be not founded upon Reafon. 

As for Example, when the Canon of a Cathedral Church has a Benefice 

with Cure of Souls iz Tirulum, and his Perfohal Refidence is neceflary at 

the Cathedral Church for his Advice and other Matters; or elfe that he 

cannot be fupported from his Prebend: for fuch a Caufeas this is founded 

upon fufficient Reafon, that he may, by a Concurrence or Statute, hold 

both, and ferve the one by a Vicar. But ’tis otherwife, where there is 

no fuch Cuftom or Conftitution for ferving the Cure by a Vicar. 

But tho’ the Words Beneficium Ecclefiafticum, ina large Acceptation 

thereof, may comprehend all Ecclefiaftical Liviags, whether they be Dig- 

nities, or Parochial Cures, as in the Statute of the 13th of Richard I. 

where they are divided into E/eftive and Donarive ; yet, according to a 

more firict and proper Interpretation thereof, an Ecclefiaftical Benefice 

may, in Latin, be defin'd to be Res Ecclefiaftica, que Sacerdoti vel 

;Duaren de Clerico, ob facrum Minifierium utenda in perpetuum concedatur + ; 

aoe lib,» that is to fay, an Ecclefiaftical Eftate, which is granted to fome Prieft or 

P&  Clergyman for Term of Life, to be enjoy’d by him on the Account of his 

MiniGry in the Church. Ic iscalled Res; becaufe it is not the Miniftry 

or Office itfelf, but rather the Profit arifing from thence, which is the Be- 

nefice. And itiscalled Ecclefiaftica, becaufe, according to the Canonifts, 

fuch Profit is dedicated to God and his Church. [Sacerdoti, &c.] becaufe 

where an Ecclefiaitical Thing is granted to Laymen, it is not properly 

faid to be a Benefice in thisSenfe. And it is faid 0b facrum Minifteriam, 

becaufe fuch athing, as dedicated to God, ought to be for the Ufe of fuch 

as wait and ferve at his Altar. [Utexzda| becaufe the Perfons receiving 

the fame, have only the U/u-Prué thereof, and not any Fee or Inheritance 

therein. And it is faid to be iv perpetuum, becaufe the Clerk is to enjoy 

and reccive the fame for ever during Life ; or (as others fay) becaufe the 

Thing is annex’d to the Church for ever. So that, according to this De. 

finition, an Ecclefiaftical Benefice extends itfelf not only to Parochia] 

Churches, and the Cure thereof, but alfotoDignities and all other Eccle. 

i} Inf, pt, 3d. fiaftical Promotions, as to Deaweries, Avchdeaconries, Prebends, 8c.|j 

wr »,, But my Lord Coke affirms *, that it appears, in the Books of the Com- 
10, Ee . x mon Law+t, That Deaxeries, Archdeaconrics, Prebends, &c. are Be- 
329 E 3. nefices with Cure of Souls, tho’ they are not comprehended under the 
Name of Bexefices with Cure of Souls, within the Statute of 21 A 8. ¢. 13. 
Reg. fol by Reafon of a {pecial Provéfoll; which they had been, if no fuch Pro. 
. wifo had been added : But, with my Lord Coke’s Leave, thefe were never 
reckon’d as Benefices with Cure of Souls, according to the Cavon Law, 
or the Law of the Church, as anciently receiv’d here in Fxgland. o- 
bart, in Colt and Glover’s Cafe, againft the Bifhop of Litchfield and Co- 
ventry, fays, {peaking of the Statute of 21 A 8. ¢ 13. That Bi- 
fhopricks are not included, within that Law, under the Benefices: fo 
that if a Perfon takes a Bifhoprick, it does not avoid by Force of that 
Law of Pluralities, bur by the antient Common Law, as it was held in 
*rH4 Hengy the tVth’s Time*. The Canonifts hold, That an Ecclefiaftical 
a Benetite confifts of the facred Fun€tion, and of the Provinces thereunto 

+1Q.3-7 belonging 1; it being a diftin® Portion of Ecclefiaftical Rights join’d to a 
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fpirieual Function: and ell ic be fer apart and ditinguifh’d from Tempo- 
ral Intere(ts, icis not properly an Becicfiaitical Benefive *; and it is term’d *%. 9.8. 1m 
a Portion, im that it includes Fruits; for ic cannot properly be called a 
Berxcfce without Frarts t- - ' tT Abks fn, 

But all Church-Livings are not ftiled Ecclefigfica!l Benefires after one 
and the fame Manner, but by various and ‘feveral Appellations ; and, 
therefore, the Perfons in Poffe(fion of them, are alfo ftiled by divers 
Names and Titles, as Deaas, drchdeccons, Parfons, Ficars, Prehen- 
darics, Bifhops, and the like: Wherefore, I fhall here give the Reader 
the feveral Divifions of thele Benefires; whereof fome are properly fo 
called ; and others are term’d {0 improper. Of Benefices properly fo 
called, fome are ftiled greater, and others Affer Beneficesi, Among the 0%. s. 40. 
greater in the Romijs Church, the Cavoniffs reckon the Papacy or Ponti- 3=%-3-5-8 
ficate, which is even called a Benefice*; and the Greater are diftinguifh’d * Dia, 
from the Leffer by the means of Coliztion: And”tiscertain, that all fuch ©” > 
asarecalled Predzcies, may be term’d the greater Benefices ; as that of 
the Pontificate, a Patriarch{hip, an Archbifhoprick, Bifhoprick, Abbacy, 
and the like ; but Re€tors of Churches do not properly come under the , 
Appellation of Prelatest. Secondly, There are fome Benefices which 170% i* | 
have a Cure of Souls annex’d to them; and fome, which have not }, as =. 5.0! 
aforefaid. And this Cure of Sons is, according to Lewocenrius *, confi- 
der’d in a threefold manner, 2fz. Firf?, When he that is fet over the Be- 3 tn 
nefice is oblig’d to adminifter the Sacraments ; and Secord/y, when he is 
bound to preach and expound the Word of God unto the Parifhioners of 
that Place; and Third/y, to read Divine Service and the like; and in 
the Remifo Church, to hear Confeffions: Whierefore, in thefe kind of Be. 
nefices, *tis neceflary that their Rectors fhould be in a€tual Priefts Orders, 
or (at leaft)} they ought to be fo within a Year after they have taken 
the Bencfice on themfelves. And this Year fhall be computed from 
the Time that any one has had a quiet Poffeffion of his Living or Bune- 
fice, or (at leaf) from the Time that he might have had fuch, if it be 
not through bis own Default that he had not fuch. We call thefe bene- 
fied Men, by the Name of Refiors, Curates, Perpetual Vicars, Paftors, 
and the like. Again, there are fome Benefices which are faid to be Be- 
nefices with Cure of Souls, in refpect of a Contentions Jurifdiction, 
which is annex’d to certain Benefices +: And thefe Beneiiciaries have the t Ext 3 
Power of Vifitation, Inquilition, receiving of Procurations, Sufpending, 
Excommunicating and Abfolving ; which Things they may fometimes do 
without a Beneficg|!, as in the cafe of an Archdeacon. Sine-Cures, or Be- {1 Dd. in c 
nefices without a Cure of Souls, are fuch as thofe, whofe Reétors are nor * ** 4% 
oblig’d to the Difcharge of the aforefaid Dutics, but are only bound to 
attend Divine Service at Canonical Hours *; And thefe are called fmpic *% 3: 7. ~ 
Benefices, and have always perpetual Vicars annex’d to them for the Care 
of Souls ¥. TX. 5: 5 90s 

Another Divifion of Ecclefiaftical Berefices, according to the Canon “> *” 
Law, is, that there are fome, which are filed Regaher; and others, 
which are term’d Secuicy Benefices. The firft are given to Regulars, or 
Perfons in Monafteries; and thefecond are given to Secular Clerks, who 
do not profefs a Monaftick Life, or any Rule of Living ||. Thefe Qualigies i 3 +) 
do, for the moft part, accede to Benefices from their Charter or Refeript 
of Foundation, ¢éz. when fuch Benefices are given either to Regulars or 
Seculars thereby. But fometimes Rege/car Benstices are pofleifed by Secu. 
lar Men, and fometimes Sfcaar Benefices are held by Regulars, by legal 
Prefeription ; cfz. When a Secular Church has, tor yore Years toxether, 
been inthe Pofleffion of a Regular Clerk, fo ther the Quality being now 

Bi adjudod 


114. 


* Rot. decif. 
32. 


+} Xe 226. do 
Ke Be 128 3: 


H viv 1, Oe 15e 


¥ Glofs. in 
Cr Ge Ho te Te 


4 Glofs, ut 
Fupra, 


il 6o Dif, 
©. Ee 


*14 Car, 2. 
ch, 4, 


Parergon Furis Canonsct Anghicani. 


adjudg’d to bechang’d hereby, it does from a Secular become a Regular 
Church, and may be held by Regulars: And, on the contrary, if a Re- 
gular Church has been poflefs’d by a Secular Clerk for fo many Years, 
it becomes a Secular Church *, For the Time of Forty Years, according 
to the Common and Ordinary Law of the Church, is fufficient in a Pre- 
{cription of Ecclefiaftical Matters relating to Churches}; provided, that 
there be in fuch a Pofleffion of a Benefice, a concurrent Title, together 
with the Time of fuch Prefcription, that is to fay, a Canonical Inftitu- 
tion, and what we call Bona Fides : For otherwile the Quality of Bene- 
fices is not alter’d by Timealone. But from Regular and Secular Bene- 
fices, a third Species of Benefices may arife, which we commonly call 
Commendams; which is, when the Pope does, by virtue of fome Pri« 
vilege, grant a Secular Benefice unto a Regular Perfon, or on the contra~ 
ry, a Regular Benefice untoa Secular Perfon: And from hence, Perfons 
came to hold two Churches, one by way of Title, and the other ia Com- 
mendam. ||; of which hereafter, under its proper Title. 

Some Benefices have Sacred Orders annex’d to them, and Perfons promo.- 
ted thereunto, are oblig’d to be in Holy Orders, or fuch Orders (at leaft) as 
are requifite thereunto ; becaufe where there are two Things or more an- 
nex’d unto each other, if a Perfon accepts of one, he feems to have oblig’¢ 
himfelf to fulfil the other : as it happens,where a Clergyman takes a Living 
with the Cure of Souls; for then, on his acceptance of the Benefice, he 
is bound to perform the Cure of Souls*. And there are fome Benefices, 
which have no Orders annex’d to them; as that of a Canonry : And, in 
fach Benefices as thefe, a Perfon is not bound to fee himfelf promoted ta 
Holy Orders according to the Cazoz Law, as he is in the other Cafe, un- 
lefs the Advantage or Neceffity of the Church requires itj. But againtt 
this G/o/s in the Margin, and the Text itfelf, {ome are of an opinion, 
Thatif a Benefice has Orders annex’d to it, the Perfon promoted there. 
unto ought, at the Time of his Promotion, to be vefted with Holy Or- 
dersi|. But this admits of a Diftin&tion; for there is one Kind of an- 
nexing in refpe&t of the Aptitude, and another Kind of annexing in re- 
fpe&t of the AG ic felf. In the firft Cafe ’tis neceflary, That the Perfon, 
at the Time of his Promotion, fhould be of fuch an Age as is requifite 
to fuch Orders, which the Perfon promoted onght to take: For then ’tis 
not neceffary, that he fhould be a@ually in fuch Orders; but ’tis welk 
enough, if he be qualify’d to receive fuch Orders, being then oblig’d to 
receive the fame at the Time of the next Ordination, For though a Dig- 
nity or Church with Cure of Souls, has Priefts Orders annex’d to it ; yet 
"tis not neceflary that the Perfon promoted thereunto, fhould be in fuch 
Orders at the Time of his Promotion, but ’tis fufficient for him: if he af 
terwards becomes a Prieft ; becaufe fince fuch Annexing is only in refpec&t 
of Aptitude, he ought to be apt and fie for fuch Orders, and that is 
enough. But in the fecond Cafe, when fuch Annexing is in refpe&t of 
the AG it felf; tis neceffary for the Perfon promoted, to be at the Time of 
his Promotion, vefted with the Orders annex’d to his Benefice. Bya 
Statute of the Realm of Aingland*, *tis required, That all beneficed 
Perfons, as well as Dignitaries, fhould be in Orders at the Time of their 
Admiffion and Inftitution thereinto. 

In the Council of Lateran it was decreed, that no one fhould have 
feveral Dignities, or retain more Parifhes than one at the fame time, un- 
der the Penalty of lofing the Benefice or Dignity thus accepted; and the 
Perfon that was collated or prefented thereunto, was to lofe the Right 
and Power of Collation or Prefentarion forthat Turn. And becaufe this 
Decree was ill obferved, Pope Jvmocent through a defire of putting a 
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flap to this kindof Avarice in the Clergy, decreed, that whoever fhould 
for the furure beadmitted to any Bencfice with Cure of Souls annew'd to 
ii, ‘hould be gpfo Fure deprived thervof on his taking a fecond Living, 
it the firtthad a Cure of Souls annex’d to ir*: and it he endeavour’d to * Abb Cm 
hold the fecond with the firft, he fhould ftand deprived of them bork ;? 
and he, so whom Prefentation or Collation did belong, might prefent 
or collace whomfoever he pleafed ; and if he delay’d to prefent or collate 
thereunto beyond the {pace of fix Months, fuch Prefentation or Collation 
fhould devolve unto others, according to a Decree of the Leteran Coun- 
cil, By the Czvon Law, a Perfon, after he has once obtained and heen in 
full Poffeffion of a fecond Benefice, cannot defert the fame, and revurn 
again to his firft Living ; becaufe fich Living is immediately void by his 
Affecution of a fecond Benefice +. But yet we have another Law |l, which ¢% 3. 5. =8. 
feems to oppofe the Law next immediately quoted ; by which the Per-"% 3%) 
fon has his Option given him, to retain which Living he pleafes, But (i 
think) this laft Law here quoted can only have place at this Day, oz 
when the Bifhop of the Deocefe, where the firft Living with Cure of Svals 
lies, will not confirm his Tranflation, or going toa fecond Church : For if he 
pafles to a fecond Benefice without the Bifhop’s Licence or Difpenfation, 
the Bifhop may, according to the Cawoz Law, either ratify or not ratify 
fuch a Tranflation; and thus he fhall infuch meafure have his Option of 
the firft or fecond Benefice. Butthis Law fecms to carry much Hardthip 
along with it, oz. that a Bifhop fhould thus hinder fuch a Perfon (per- 
haps) on the Account of one {mall Living, which he has under him: And 
therefore it is not received here in England, where the Statute-Law 
prefcribes what Livings are compatible, and whatnot *, By the Cazor + 2: 4.5 
Law incompatible Benefices are Dignities, Parfonages, and other Bene- ch. 13. Se. 
fices, which do by fome Statute or approv’d Cuftom require a Perfonal * 9 1% 
Refidence : and hence it comes to pa{S, that even Prebends, which do by 
Statute or Cuftom require a perfonal Refidence are deemed Tecompatibie 
Benefices. And this is true, where any one is Prittly and precifcdp obliged 
to aperfonal Refidence: But’tis otherwife if he be not bound hereunto per 
Subftecttionem Beneficii, that is to fay, by a Sequeftration of the Profits. 

‘When a Difpute or Controverfy happens between any Perfons touching 
a. Benefice, the Confeffion of one of the Litigants, that fuch Benefice be- 
longs to his a» fhall not profir and availthe adverfe Party, when 
the Queftion is de Titulo Beneficii: butfuch Tirle ought to be prov’d, 
whereby it may appear, that he hasa Right in the faid Benefice }; be-t Cloff inc 
caufe no one can be in Poffeffion of Ecclefiaftical Bunefices, without Ca- ("as bee 
nonical Inftivution firft obtained |. And this Rule of Law proceeds,junc1 — 
when a Perfon would ex ¢oro infer the Proof of a Title toa Benefice by 
the Confeffion of the adverfe Party. But if any one has fet forth his 
Title, which is reckoned dubious by Fatts and Deeds produced by the 
adverfe Party ; then if fuch adverfe Party confefles his Adverfary to have 
a better Right than himfelf, the Confeffion of the adverfe Party fhall in 
fuch a Cafe befor the Advantage of the other Party ; fince a Title is 
confirm’d by fuch a Confeffion *. | *Bocr desi 

Prirernitan obferves of a beneficed Clergyman, that by the Czaca 9? >* 
Law he cannot lay up his Patrimonal Ettate tor his Kindred, and liye on 
the Revenues of the Church, which ought at the time of his Death to 
come to the Church again; and he that does fo, (fays the Abbot) com- 
mitsa deadly Sin: But then this great Commentator afterwards contra- 
dis himfelf, in quoting the antient Laws of the Church, when all things 
were in common among Clergymen and Laymen, thar were Cliriitians. 
But in procefS of time, when Churches began to be enduw’d, and a diitiad 
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Portion was affign’d unto the beneficed Clerks, they might then,(fays he) lay 
up the Profits of their Patrimony, and live on the Revenues of the Church, 
provided they did not do this with a covetous Mind. But, in.order to enrich 
and apgrandize the Church, Priefis were forbidden to marry: And 
therefore by the Papal Canons, a Clergyman that has a Wife cannot have 

t% 343 an Ecclefiaftical Benefice ¢, much lefs cana Bigami/t have fuch a Benefice, 
according to that Law. Butthis is otherwife among fuch as are of the Re. 
form’d Religion :and tho’ the Punifhment of Difability does not take place 
among the Proteffant Clergy during the Marriage, that is between them 
and their Wives; yet it were to be wifhed, that many of them would nor 
haften fo much intoWedlock, to gratify a carnal Appetite, before they can 
well maintaina Wife and Children. 

In many Gloffes the Competency or Sufficiency of an Ecclefiaftical Be- 
nefice, ought to be confidered not only inrefpe& of the Perfon who ferves 
the fame, butevenin refpect of the Quera and Charges incumbenton 
fuch a Benefice. In refpect of the Perfon, we ought have a good Regard 
to the Nobility of his Condition, and likewife to his Knowledge, Morals, 
perfonal Merit, and his virtuous Behaviour. In refpe€t of the Oxera 
and Incumbrances of a Living, we ought to confider whether it be fufft. 
cient for himfelf and his Family, and to maintain Hofpitality ; and like- 
wife to pay and fatisfy fuch Dues as do of right belong to the Bifhop 
and the Church. ‘This I call a fufficient Benefice or Allowance, which 
every Perfon that founds and endowsa Church, ought to make for the 
Maintenance of its Minifter. But afar Benefice is faid to be that which 
fo abounds with an Eftate and Revenues thereunto belonging, thata Man 
may expend a great deal in Delicacies of eating and drinking, maintain 
his Family, keep Hofpitalicy, and difcharge all other Incumbrances, as 
aforefaid. 

*X, 9.38.02. If a Patron fhall negle& to prefent unto a Benefice, that has been void 
above fix Months, the Bifhop may collate thereunto *; and if the Bifhop 
fhall negle€t to collate thereunto for fix Months, it devolves to the Arch- 

IX 1.103 bifhop 11; and ifthe Archbifhop fhall not fill ic up within fix Months enfu- 

*x.3.82. ing, it lapfes to the King, but according to the Cazom Law to the Pope*. 
But noone can prefent or give a Benefice to himfelf; fince there ought to 

TH G7 bea perfonal Diftin@ion between the Giver and Receiver: And fuch 
Perfons as fhall confer Benefices on unworthy and difqualified Perfons 
after a Notice or CorreGtion given, fhall for that Turn be deprived of the 

1X. 3.5.29. Power of prefenting unto fuch Benefices|. A Perfon that is admitted 
unto a Benefice with Cure of Souls, ought to be twenty-four Years of 

*X.167- Age compleat, or (as we fay) twenty-five anuo Currente*, A Benefice 
ought tobe void, before it can be difpos’d of or given away ; efpecially if 
it be by any Perfon’s Death : And this in order to avoid all unlaw- 
ful Solicitation, and the impious Defires of getting other Mens Prefer« 

i X: 3-923. ments, by withing for their Deaths +. For as the Civi/ Law looks upon 

& 1: all Reverfionary Grants and Donations of Eftates with an odious Eye, 

which are made during the Life-time of the Perfons in Poffeffion, and to 
whom they belong, and condemns all Patts and Covenants made about 

433% Succeffion ||; fo the Cazon Law excommunicates and depofes all fuch 

7" Perfons asdo procure the Prefentation or Collation to Ecclefiaftical Be- 

nefices during the Life-time of the prefent Incumbent or Poffeffor there- 

on oft, unlefs fuch Perfon fhall in his Life-time, forfome juft Canfe or o- 

2Q.t7. ther, be legally deprived thereof, or the fame fhall be obtained through 
Incapacity, or fome other way than by the Incumbent’s Death. 

*Dd_ in cio Hor according to the Camomi/is*, Benefices are faid to become vacant 

eden ’ geveral ways, viz. by Death, Refignation, Deprivation, Depofitiog, Tranf- 

lation, 
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fation, and the like: For according to the Archdeacon }, 2 Benefice is 
faid to be vacant or void, thac is without a Minifter to officiate therein, 
But ic is tobe obferv’d, thar a Benefice is fometimes faid to be vacane d 
Fo, and fomerimes de Fure. A Benefice is {aid to be vacant de Ff fs, and 
not ge Fure, when the Poffeffion thereof is loft by Spoliation or Intrufion, 
and thelike: But when a Perfon is de Feélo incumbent on the Poffeffion 
of a Benefice without a Title, then it is faid to be vacant de Fure and 
not de Puffa. A Perfon does, #tfo Faure, lofe and forfeit a Benetice by 2 
Fault committed by him; and then iuch Benelice is faid to be void or va. 
cant by Deprivation or Depofition. As, Fir/?, if he has purchas’d and ob- 
tain’d the fame by murnife/? Simon ; for *tis otherwife by the Cimon Law, 
if it be acquired by occult Simony *. Secondly, A Benefice is faid to be 
forfeiced, it the Paftor or Poffeflor thereof be an Heretick Convwitt ;. 
Thirdly, A Clerk fhall forfeir his Benefice if he becomes an Intruder, 
and fteps thereinto by Force and Violence; ufurping the fame by his 
own private Authority |. ZFourtbiy, If He does by Calumny impeacir an 
Eleftion, and is not able to prove his Accufation: and if during the 
Time of three Years, which is the Term of Sufpenfion for this Offence, 
he meddles with the Adminiftration of his Office *; (for in this Oifence, 
Sufpenfion ought to be previous to Deprivation.) A Beneficiary fhall like. 
wife lofe his Living if he be guilty of Sodomy +, Affaffination}!, or be 
found guilty of Forging the Pope’s Letters *; and alfo for ftriking or pro- 
fecuting a Cardinal in the Romh Church t. But we here in Beolaud 
do not follow the Czom Law in feveral of thefe Refpects, as I thall ob. 
ferve hereafter under the Title of Deprivation. 

There was a Canon made inthe tourth Lateran Council, forbidding 
Ecclefiaftical Prebends, or any other Offices in the Church, to continue 
long void, but that they fhould be filled up, and conferred on fuch as wére 
fitly qualify’d for the Adminiftration of them within fix Months/. But 
yet this Canon was not made in Derogation to any fhorter Term of Time 
im the obtaining of Spiritual Benefices, given by any {becial Right, which 
remain in their antient State, as before: For it a Difpute be touching a 
Genefice, which is granted to anyone by Option, he that has the Right 
of Option ought to chufe within twenty Days, if there bea Specialty of 
Jaw for fodoing *. In making a Prefentation to a yacant Church, ac- 
cording to the Cemez Law, a Layman ought to Prefent within four 
Months, anda Clergyman within fix, otherwife a Devolution or Lapfe of 
Right happens}; as 1 fhall fhew hereafter, with the Reafons thereof 
Though a Mandatary, to whom the Pope has, by virtue of his Preroga- 
tive, and his own proper Right, given a Mandate for a Benefice, ought 
within ten Days alter the Prefentation of fuch Mandate made to him, 
to whom it is directed, to accept of that Benelice which is void, from the 
Day of his Knowledge thereof, left the Ordinary fhould collate thereun- 
to; yet in France a Mandatary cannot interrupt an Ordinary Collator 
tilla Month is expired from the Day of fuch Prefentation, But in Ene- 
lazd, we have nothing todo with the Pope’s Mandates, Refervations of 
Grace, and Provifions of Bencfices, 

If an Incumbent of a Church with Cure of Souls, under eight Pounds 

er Anz. take a {econd Benefice with Cure, to which he is initituted and 
inducted, without obtaining a Difpenfation for holding them boch, by 
which the firft is void in refpe@ of the Patron, fo that he may prefent ac- 
cording to the Statute: and before the Patron prefents upon fuch Yoi- 


17 
plas a 
L. é. F: ae 


¥X. $5, 13 
extra. 5. 2. 
TX: §+ 7. o 
Vis Gods 15% 


Ki. 3-4. 18 


Th. 2. Gs 2, 


ws 
i) 


«4s 


a 
a 


xX. 


Aa 
> & 


t) 


a) (Ke oe 
SL ae) 


un “ton tt 


vi. 
Xe 
Vi. 


o - 
a 
* 


Da 5a 


a 


* 
ll a 3. $. po 


¥ vi, Se 15% 
& ay 


{vis ce us 
Tup. 


dance, the Archbifhop does, by Force of the Statute}! of the agth of B25 8. 
Henry VOI. grant to hima Licence persndp walerc, to hold the fiett wirl c 4! 


the fecond Benefice; this is not a gut Licence, tho’ contirm’d according 
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to the Statute, to take away the Patron’s Prefentation, tho’ his Church 

* X, 4.5.38, was only void by Force of a Canon*, and not by the arf of H.8. ob. 13. 
For by the Canon, the firft Benefice was fo void, that the Patron might 
have prefented before any Deprivation ; and after the Patron has a Title 
to prefent, this Title cannot be taken away from him by a fubfequene 
Licence or Difpenfation, unlefs fuch Licence or Difpenfation could make 

{Vaughe a yoid Church become full }, according to Baldock’s Cafe againit the 

Rep pe 2% King, Trimt4Car. and upon a Writ of Error affirmed. Rol?s Abr. 
Pt. 2.359 


Of a Bifbop, bis Rife, Power, and Office in the 
Church, &c. 


Bifhop in Greek called “Exicxms, is an Overfeer or Super-intendant 

of Religious Matters in the Chriftian Church among Men, and 

ought, as a good Shepherd of the People, to feed his Flock, and to 

|AGs. ch. Watch for their Souls||, and inthe Behalf of his Flock, to preferve it from 
go.v-18. the Incurfions of Wolves and other ravenous Beafts *: Bor his Office is 
au rather a Truft of great Care and Vigilance in the Church, thana Fun&tion 
of Power and Government therein. And this Office Fabian ftrenuoully dif- 

charg’d in the Council of Cha/cedon againit the Eutychean Herefy ; which 

was condemned by all the Bifhops there prefent at that Council, together 

+C.x-3.23 With the wicked Dottrines and Opinions of thofe Hereticks; Where- 
fore only fuch Perfons ought to be elected Bifhops, as are Men of good 

and prudent Behaviour, af a right and orthodox Faith, well-temper’d in 

their Manners, of a mature Age and great Humility, perfe& in Body, 

and of an unblemifh’d Birth, according to the Canons of the Church. 

And from what Place foever they come, let them purify all Things with an 

iC. 1.3.31 Integrity of Confcience ||, and not cohabit with lewd Women; butin the 
‘> Place of a Wife, if poffible, let them cleave and adhere to the Church of 
*C.1.3.48 Chrift, and not to one of their own Framing*. And, according to the 
Papal Cazoz Law, they ought not only to be without Wives, but without 

Children, which few of them are in Pepi Countries, where they are re- 

ftrain’d from Marriage: And, inftead of natural Children, let them have all 

the Faithful of their Family, thatthe Goods and Eftate of the Church may 

not be {pent on their own Progeny, which they ought to lay out on the 

tNov.6c1 Poort, They ought likewife to take care that they be nor promoted to this 
Nov. 3 Dignity by evil Artsand Means, nec prece, mec pretio, and ought to be fo 
a >. far free from all Canvaffing and Sollicitation, that they ought to acquire 
theic Benefices on earneft Requeft made tothem, and as it were by Com- 

pulfion, avoiding the fame on Intreaties made to them: fuch was the Merit 

and Modefty of Bifhops in antient Times, before large Revenues and Ju- 

rifdiction were added ro their Bifhopricks, Therefore, in thofe Days, if 

any one came toa Bifhoprick through a Corruption of Gifts and Prefents, 

or by any other bafe and fordid Methods, he was not only tumbled down 

from the height of that Dignity, but was depos’d from the Degree or Order 

UC. x.3.31, of the Priefthood, with a Mark of perpetual Infamy |]; and he that was 
once depos’d or ejected, conld not afterwards be re-admitted to the Ho- 

*o,1.3.14 nour and Degree, which he had thus fhamefully loft *. Befides, that 
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the Church, that fuftin’d thixtnjary ; and the Perfo chair receiv'd ie 


Gift or Prefent, was fined in Twofold: And fo cheLaw ttunds now ia 
point of Simony here in Eaglind*. “This Crime of canvalling or fuilici. 
ting for Church-Preterment is by the Curae Law called Simmny; ani in 
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by that Law puniih’d in 2 moft grievous and rigorous Manuer, if the 


Law was duly put in Execution, as I thall lreregier obferve unter the 
Tiele of Simo. The Emyperor Feyftineycta tras prefcribed a Porm to be 
obferv’d in the Blection of a Bifhop, (or Bilhops were antiently choles 
by the People our of the belt and moft learned of the Clersy) and, it was 
Pope Daaocent the Third, who, for bye ends to the Hierarchy, changed 
this Form in fome Reipect. But molt Chriftian Princes do, at this Day, 
claim the Nominacion of fit Perfons to be made Bishops, and to receive 
Ppitcopsl Lafticution into Cathedral Churches, as they likewife do the 
Nomination of Abbots for all Monafteries in their own proper Doniinions, 
where Religious Houfes are fuiter’'d ; and in Popifh Couatrie, thefe 
Perfons do afterwards receive their Confirmation from the Hands of rhe 
Pope: And tho’ herein # aglaed, the Dean and Chapier do elect a Bilisoy 
upon the King’s Nomination oj him to a Biflioprick ¢; yet it is nothing lols 
than a Premeaire for them to reiufe and fer afide the King’s Nomination. 
And Converacias, though a Popijh Writer, thinks this to be 2 verv good 
Law ; becaufe (fays he) ’ris the Intereft of a King to know velit ivre of 
Perfons they are, that have the Adminiftration of Churches and the Go» 
vernment of Monaiteries, within their own Territories and Dominions '\. 

Though a Bifhop comes under the Appellation of a Prieft or Presby- 
ter; yet a Prieft or Prosbyter does not come under the Appellation of a 
Bifhop: becaufe there are many Pricfts which are not Bifhops, tho’ there 
is no Bifhop, that is not a Prieft in the Church. Indeed the Power of 
Bifhopsand Presbyters was heretofore for fome Time in common, but in 
fuch a Manner (fay the Canoniffs) as that it accrued to Bifliops by a kind 
of Right, and the Apoftles gave it to Presbyters by a kind of Privilege 
indulged them for the common Good and Advantage of the Churea. And 
ahis continued till fuch Time as Schifms and Contentions arofe in the 
Chriftian Church; fo that every one thought the Perfons he beptiz’d, 
were his fpirieual Children and in his own Power. And, therefore, the 
Power of Presbyters was by a general Decree abrogated all over Chiritten- 
dom ; and one certain Presbyter was hereby made to prefide over the 
reit. 

A Bifsop, according to St. Pau/’s Direétion*, ought to be velted with 
fourecen Conditions or Qualifications. For he ouglt to be Blamelets, 
that iy co fay, without any Crime or Blemifh imputed to him; the Hus- 
band of one Wife ; not given to Wine; a Perfon of Prudence, Modeity, 
Holpitalivy and Chalticy ; a T'cacher of the People; noStriker or litigious 
Perion ; not given to filthy Lucre or Covetoufnels ; 2 Man that governs 
his own Honie; no Novice ; buta Perfon well apperelled : Fer it is not 
the Name, but the Life of the Perfon, that makes a Bifop. An Lleztion 
therefore to a Bifhoprick, ought tobe made of u Perfon thacis fely qua- 
lity°d for it, in refpect of Knowledge, Age, and good Manners : and, ac- 
cording to the CvavaLaw, to bs 2 Perion born in lawful Wedloc or 
Murrigae +. And thus the Council of Laierca ordains, beaut: fome Per- 
fons had been elected Bifhops, which were no wife qualify’d in retpalk of 
Age, Knowledge, Morals.and the like ; decreeing, “Chat ia all diveO oF 
the fuered Miniltry, there fhould bs three Thiagy efpecially requilire anit 
necelfary, ois. Maturity of Age, Gravity ot Manner aad Kooviedge 
of Letters: And, rherefore, f we woud argue a Msiweri ad 
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thefe Qualifications are with greater flrength of Reafon required in 4% 
Bifhop. And by the faid Council, it is at this Day required, That a Bi- 
1X1 6.7 fhop or Prelate in the Church fhould be thirty Years of Age at the leat ||: 
nor can this Law be difpenfed with, in refpe&: of a Bifhop that is under 
fuch an Age, in opfofition to the faid Council. For “tis certainly very 
unfit, that fuch Perfons fhould be preferr’d to the Government of others, 
who know not how to govern themfelyes, And hence it is, that St. Paul, 
*Ch. 3 v4 in his firft Epiftle to Timothy *, fays, That in the Choice of a Bifhop we 
ought to have a Regard toa Perfon, that ruleth well bis own Houle, ha- 
ving bis Children in fubjettion with all Gravity. According to : Ip 
woceutius, a Bifhop, futpected of Sedition againft the State of any 
Kingdom or Commonwealth, ought not to be promoted to a Bifhoprick : 
and that no one ought to intercede with the Prince for him, who lies un- 
der the Prince’s Difpleafure; becaufe the Perfon thus interceding for him, 
would thereby incur the fame Difpleafure. In the u/ffizian Code, we 
read of a Law made for expelling the Patriarch, or Bifhop of dguileia, 
that City, for Sedition againft the State or Republick of Veuice; and it 
was therein faid, That he ought not to be heard on his Prayer to be re- 
ftored, becaufe he is ftill prefum’d to make worfe Attempts, and to think 
it his Duty foco do. How juftly, therefore, was the late Bifhop of Ro- 
chefter, Dr. Francis Atterbury, depriv’d of his Bifhoprick, and expell’d 
the Kingdom for High-Treafonagainft the King and Government! A Bi- 
fhop divefted of his Bifhoprick on the Score of fome Crime committed 
againft the State or Commonwealth, wherein he prefided as a Bifhop, 
ought to be banifh’d and live a Hundred Miles diftance (at leaft) from 
fuch State or Commonwealth; and if a Bifhop, divefted of his Bi- 
fhoprick on fuch Account, fhall prefume to return or come into fuch State 
or Commonwealth again, he {hall be deliver’d up, and committed ro fome 
Monaftery which is firuated in another Kingdom. But by the Papal Law, 
a Bifhop ought not to be deliver’d to a Secular Court of Judicature again& 
his Will: for, according to that Law, if a Judge fhall ordera Bifhop to be 
thus deliver’d up and treated, he fhall be depriv’d of his Office, and 
cepaennil in the Sum of Twenty Pounds of Gold to the Ufe of the 
Church. 
The EleGtion of a Bifhop or Archbifhop, where the Papal Czzou Law 
{soDit prevails, ought to be made within three Months after fuch Vacancy +; 
ea otherwife a Devolution was heretofore made to the Pope on that Ac- 
(X.3.8.12, count ||: but now tis made to the next immediate Superior, viz. to the 
*X.t- 6.4% Primate or Archbifhop*, who in this Cafe has the Power of elefting a 
Bifhop in Popifh Countries, where the King has not the Nomination of 
him. And fuch Bifhop eleGted, ought to be confirm’d within three Months 
after fuch EleGtion by his Archbifhop, or elfe by the Pope in fome Coun- 
TicoDit tries}. Asan EleGtion is previous to Confirmation; fo, according to Ber- 
Dik. >.  tachinus, and other Cazoniffs, Confecration is fubfequent thereunto : 
For though a Perfon may be faid to be a Bifhop upon Confirmation ; yet, 
without Confecration, he cannot do fome Things which relate to the 
Office of a Bifhop, as to Ordain and give Holy Orders to Perfons fuing 
for the fame ; but before Confecration he may do all fuch Things as re- 
late to Jurifdi€tion. A Bithop is faid to be iz Mord im fuing for Confe- 
cration, if he does not apply for the fame within the Time prefix’d by 
the Canons; that is to fay, within three Months from the time of his 
Confirmation had and obtain’d in the Church. So that fx of all a Bi- 
fhop is ele&ted ; Secondly, This HleGtion is confirm’d, whereby the Bifhop 
elected does, infome meafure, obtain a Right of Adminiftration; and 
Thirdly, he purchafes his Confecration: fo that it appears from a 
that 
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that the one arifey from the other. For, by virtue of his Bleftfon, he 
obtains Confirmation ; and by virtue of bis Confirmation, he receives 
Confecration, and a full Adminiftration of his Paftoral Office. And lence 
the Camomifis commonly fay, That Epifcopal Contecration is an Order : 
and, therelore, in feveral Laws, a Bifhop is faid to he ordain’d, and in fome 
Laws, he is faid to be confecrated, fince ’ris by Confecration that he re- 
ceiyes the Epifcopal Order. But “tis no more an Order, according to Po~ 
pif Theologifts, than the Prima Ton/ura, they allowing only feven Kccle- 
fiaftical Orders ; whereas the Canani/is allow of nine of them in the Church, 
by reckoning the Prima Tox/ura and the Epifcopal Order as two. 

Valefius, 1 his Notes on the Ecclefiaftical Hiftory of Socrates Scho- 
lafticus obterves, that there were in Egypt, Lybic, and Pextapolis, no 
lefS than a Hundred Bifhops, at the Time when he wrote his Hiitory ; and 
about the fame Number you meet with, in the fecond Apology of 4rJ.2- 
nafius againgt the Arriaas*. From the fixth Book of this Hiftory of So- * Pag. 788. 
crates, we read, that the Bifhops formerly were not wont to preach to the 
People outof the Pulpit: for Socrates takes notice of this asa Thing fingu- 
lar in Chryfffom, viz. That being about to make an Oration ro the Peo- 
ple, he went up into the Pulpit, thache might be the more eafily heard 
by the Congregation: Por moft commonly, in thofe ‘Times, the Bifhops 
preach’d onthe Steps of the Alrar ina ftanding Polture, having nor as yet 
ailum’d to themfelves the Pride and State of a Throne. And of this we 
are often inform’d from King Cbildeber?’s Conftitution, which Sirmond 
has recorded in the frit Volume or Tome of the Frezch Councils +: But 4 Pag, on 
*tis imperfectly reported there. I only mention this to fhew, that Bifhops 
then did not think Preaching beneath their Office, as fome have done fince ; 
for, among other things that belong to a Chriftian’s Salvation, Preaching 
the Word of God (and not of Men) was thought very neceflary ; becaufe 
as the Body is nourifh’d by natural and material Diet, fo likewife is the 
Soul refrefh’d and nourifh’d by this {piritual Food, if duly apply’d. And 
hecaufe Bifhops fomerimes were not able to preach the Word of God unto 
the People by reafon of Sicknefs and the Infirmity of old Age and the 
like, (for as yet they had not incumber’d their Office with fecular Em- 
ployments) they provided fir and able Perfons, at their own Colts, to 
difcharge this great Duty of their Calling; who were, in their {tead, to 
inftruét the People committed to their care, in fuch a manner, as that 
they were edify’d both by Preaching and exemplary Lives !): And this Gave 17 Qu 
the firft Hint or Thought to their Succeffors, after the Empire became 
Chriftian, of erecting Cathedral and Collegiate Churches, which have 
not turned much to the Praife and Advantage of Religion itfelf for above 
a Thoufand Years laft paft (efpecially) in Popg Countries. For no foon- 
er had Bifhops entangled themfelves with Temporal Affairs (which they 
were too fond of) but they began to lay afide the Spiritual BufinefS of 
their Office, to build unto themfelves fumptuous Honfes, which they 
call’d Palaces; and to procure large Churches to be eretted for them in 
their feveral Diitriéts, itiled Cathedrals and Conventual Churches; and 
in thefe they placed Perfons as Co-adjutors to them in their Fpitcopal 

“unétion : Bur more of this hereafter, under che Title of Churches. 

Every Cicy had its proper Bithop, and whoever’endeavour'd to deprive 
a City thereof, was, by the Cieéf Law, punifi’d with Infamy and Con- 
fifcation of Goods, tho’ this was done even by the Prince's Commitfien *: #¢, ks a 
And, hereupon, according to that Law, Biffiops were communded tv ex. 
hibit a Perfonal Refidence in rhe City allotted to them, and net co abient 
themfelves itom thence for a Year together: nor to travel and go inte 
forcign Parts under pain oF Depefition, if they did mor retuen ro their 
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*C.1.3. 43+ Diocefs on the Summons and Command of their Superior *, unlefs they 
eet were retain’d in the Prince’s Service beyond the Year ; for by the Prince’s 
10. Command, Bifhops, and other Prelates of the Church, might at the 
Time, when thisLaw was made for their Punifhment, engage themfelves 
in the Management of publick Secular Affairs. The Canons of the 
Church require a conftant and affiduous Refidence in Bifhops, and others, 
+7 Q1.2e, having the Cure of Souls committed to them }: And the Council of Trem, 
as bad as that Council was, avers this to be a Matter of divine Com- 
*Sefs. 22, mand*, Bythe 11th Canon of the Council of Sardis, no Bilhop was 
mney Re- to abfent himfelf from his Church without evident Neceffity above three 
Weeks : But as this was only a Provincial Synod, it did not extend to the 
whole Church, but only fhews the Senfe of thofe Fathers in refpect of 
Epifcopal Refidence. But, 
By the 8th Canon of the firft Council of Avce, which was a General 
Council, ic was enacted, That two Bifhops fhould not have a Title to, 
or Prefide over one and the fame Church or Ciry, as a Diocefs was then 
calPd: Upon which Account 4u/fiz reients it}, that he was ordain’d Bi- 
fhop of Ffippo, during the Life-time of Valerius Bifhop of that Place, 
and athis Procurement; Valeriys not knowing it to be forbidden by the 
Council of Nice. For Valerius being advanced in Years, and a Greciag 
by Birth, and not fufficiently qualify’d to preach in the Zatiz Tongue, 
affum’d, and made ufe of 4u/fa2 as a Co-Bifhop, for the greater Benefit 
W7Q.x% of the Church of Hippo||, and the whole 4ricaz Church. For weread, 
Cr Was that both Valerius and Auftin were Titular Bifhops; and, therefore, one 
City had two Bifhops contrary to rhis Canon : And thus we likewife read, 
that there were two lawful Bifhops of Rome at the fame ‘Time, viz. 
Lihbevius, and Felix; and alfo two Bilhops of Aytioch, viz. Miletius 
and Paulinus, fo that the Canons of the Church were little regarded in 
thofe early Times of Chriftianity. But hereunto ’tis’ faid,: that there 
are fome Things, which are lawful Sure extraordivario, on the Account 
of fome great Benefit or Neceflity, which are otherwife forbidden Faure 
*Libe, ordinario And on this Account, that fubrtle Cafuilt Ockham * diftins 
Tra. 1, — puifhes, That tho’ the Papacy or Ecclefiaflical Monarchy, be of divine 
Right (according to the Pops) Notion of it) yet, for the Advantage 
and Neceffity of the Church, the Monarchical State thereof may be 
changed in an extraordinary Manner, for fome Time, into an Ariftocrati- 
cal Form of Government; (which in the primitive State of the Church 
was the true and original Form thereof:) for the Neceffiry and Advan- 
tage of the Church (fays he) renders thofe Things lawful, which other- 
wife would be unlawful todo. And, therefore, tho’ this feems contrary 
to the Words of the Law, to have two Bifhops in the fame City or Di- 
ocefS; yet it is not repugnant (fayshe) tothe Mind and Intention of the 
L 


aw. 

By the Papal Cazow Law, it isnot lawful fora Bifhop to be tranflated 
from one Bifhoprick to another, without the Pape’s Licence or Difpen- 
;%.17% fation for accepting thereof, under Pain of being deprived of the Bi- 
o& 4 fhoprick he is in pofleffion of ; and, uponjaGting contrary hereunto, he fhall 
likewife lofethe Bifhoprick which he fues for. But, by the Council of Sar- 
Can. 1x. gsi}, Tranflation of Bilhops from one City or Bifhoprick to another was 
vid. Can. abfolucely forbidden, in order to prevent Avarice and Ambition in Men 

Ap, 11. Can. : 7s 
Nic.15.Can, of that confpicuous Dignity and Office: For we cannot findany one, that 
Ant21 js willing to pafs and be tranflated from abetrer to a worfe Bifhoprick in 
point of Power and Revenues. But you fee the Cazom Law makes a cun- 
ning DiftinCtion here, in order to gratify the Pope’s Treafury, faying, 
That this cannot be done by his own proper Authority, without the 
‘Pope’s 
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Pope’s Licence and Difpenfation for fo doing ; fiace he is fo matrimonially 
wedded unto his Church, that he cannot quit thefame, even on the Score 
of going into a Religious Houfe or Order. But a Bifhop tranflated from 
one Bifhoprick to another by his own Authority, does not, even by the 
Canon Law, ftand depriv’d 2p/o fatto; but a declaratory Sentence is ne- 
ceilary hereunto. 

A Bifhop, in his own Diocefs, ought to be obey’d by all Perfons what- 
ever under the Royal Dignity, how great foever they may be in point of 
Dignity or Fftare, provided they be of that DiocefS, and that the Mat- 
ter of Obedience does concern and relate to his Epifcopal Office: And the 
Papal Law carries this Obedience fo far, that it makes even the Emperor 
himfelf fubje€: to the Bifhop of the Place*; for by this Law, no Prince 
is exempt from the Jurifdiction of Bifhops ; and, according to the Pu. 
pifts, this isa Matter of common Right. St. Ambrofe, Bilhop of Milan, 
(fay the Canonmifis) excommunicated the Emperor Theodofius: And, 
therefore, they do from hence infer, That a Bifhop, in his Diocefs, is 
greater, and ought to have Precedence of all fecular Princes, how great 
foever they may be in Point of Dignity and Eftate, as having a Jurif- 
di&tion over them: But this does nor hold Cay they) ¢ conwerfo. For a 
Bifhop is fet over Things fpiricual, bur a fecular Prince is only fet over 
Things of a Temporal Nature, which are inferior to Things Spiritual ; 
and a Man is tanté Majer, quanto Dignioribus & Melicribus Pregl 
But, norwithitanding what the Pope’s Creatures may pretend from this 
Example of Epifcopal Power over Kings and Princes, it is to be obfery’d, 
that Toeodofius was a very weak Prince, and — + a very haughey 
Prelate: And, therefore, if Bifhops fhould now aflume fuch a Power 
over Kings and Emperors, they would furely be corretted and taught bet. 
ter Manners. 

A Bifhop may prove himfelf to be a Bifhop feveral ways, if an Excep- 
tion be objected to him that he isno Bifhop. Firft, By the Bulls or Let- 
ters of his Ele€tion: but thenthis only ferves in the Romh Countries. S2- 
condly, He may prove himfelf {uch per Collationem Ordinis +, which was 
granted ; and this conferring of the Epifcopal Order ought to be in Writing. 
‘The YAird kind of Proof, is made by common Fame and Opinion, where- 
by he isand has been accounted a Bifhop for many Years|. Anda Fourth} 
fort of Proof arifes from Length and Diuturnity of Time, which is 2 good 
Prefumption of his being —— promoted to the Prelacy *: For if it 
appears, that he has been in the Pofleffion of the Prelacy for a long time, 
no Defeé can be objected againft him, becaufe upon an Objedtion that he 
was not Canonically promoted, *tis fufficient for him, if he has ferv’d in 
that Dignity for a long Time as a Perfon duly promoted, unlefs the con- 
trary appears. But if any Defect appears in his Promotion by Infpe@ion 
of the Inftrument or Writings, he ceafes to be a Bifhop. And *tis likes 
wife to be obferv’d, that Prelacy irfelf cannot be proved by Prefcription ; 
fince Epifcopacy is not prefcribed by any Time whatfoever. 

Valefius in his Notes on the Hiltory of Befobias Pamphglus obferves, 
That probably the firft Chriitian Prielt did, in Imitation of the F-eih 
High-Prieft, wear a Plate of Gold on his Forehead, as a Badge of Honour to 
his Office: And Epipbasins, in his Hiftory of the Nazerean Herely, 
fays, That Fames, the Brother of our Lord, who was ordain’d the 
fiet Bithop of Ferufalem, wore fuch a Plate of Gold on his Forehead ; and 
the fame is faid of Afgrk the Evangelift, ina Manufcripr concerning his 
Sufferings. Iwill not contend for the Truth hereof: But if we can be- 
lieve thefe Accounts of this Matter, we may pretty reafonably inter ; 

That from hence, in fueceeding Ages, arofe the Ule of the Mutre, 
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As by a Canon of the Councilof Lateraz, Bifhops cannot be depos’d 
by their Metropolitans, without the Pope’s Leave or Licence fo todo*, (tho? 
the Archbifhop, with his Suffragans, may inquire into the Merits of the 
Caufe;) fo a Bifhop, according to the Papal Law, cannot by his Power 
alone, depofe any Clerk from his Orders, though he may, by himfelf, give 
a Perfon Orders +: And, therefore, in this Cafe, that Rule in Law does 
not hold good which fays, o7z. Hjus eff folvere, cujus eft ligare. And 
thus, according tothat Law”, the Pope can only diffolve the Bond of fpi- 
ritual Matrimony, which is contratted between a Bifhop confirm’d and 
his Church; for that which is done by God’s Vicar, the Pope, (fay the 
Romanifts) is deem’d to be done by God himfelf; and thus is that Saying 
in the Scripture fulfilled, [Vbom God has joiw’d together, let xo Maz put 
afunder||. For as it appears by thefe Words, That no Man can diffolve 
carnal Matrimony but God alone, fo ’tis the fame thing (fay they) in {pi- 
ritual Matrimony, fince no one can diffolve the fame but God alone, or (in 
the Phrafe of the Romi Church) his Vicar-General upon Earth, the Pope. 
But if it be objected, that carnal Matrimony is fometimes diffolv’d by the 
Sentence of inferior Judges ; then they anfwer with Pope Tzmocent, That 
an inferior Judge is not then faid to diffolve the Marriage by his own pro- 
per Authority, but by the Authority of the Canons which receive their 
Force from the Pope ; and fo, confequently, from God; fince the Power 
of making Canons (according to the Papiffs) firft proceeded from God 
himfelf. But in pagland, an Archbifhop may deprive a Bifhop ; and fo 
may a Bifhop depofe a Clerk by his own Power alone, if their Crimes de- 
ferve fo fevere a Punifhment: And ’tis faid in the Camon Law, That a 
Bifhop that is unprofitable to his Diocefs, ought to be depos’d ; and na 
Co-adjutor affign’d him*; nor fhall he be reftor’d again thereunto. 

Bifhops in a Council, act asa College or Corporation, and not as fingle 
Perfons: And in their Diocefles, they do conftitute and make Epifcopal 
Synods, after the fame Manner as Metropolitans do make Provincial 
Councils. But fometimes an Aflembly made by a Bifhop, is called an Epif- 
copal Council: And a Bifhop in fuch Aflembly or Council being within 
his Diocefs, may make a Decree or Canon, which fhall oblige all thofe, 
that are {ubject to his Jurifdi€tion ; and fuch a Decree is ftiled an Epi/- 
copal Canon ||. But yet tis to be obferved,That a Bifhop cannot ordain or 
appoint any ‘Thing that is contrary to the general Canons of the Church. 
Bifhops in their Dioceffles have a free Jurifdition, and may ex Officic en- 
quire into Crimes, and punifh them according to the Canons of the Church, 
without any Impeachment to their Jurifdittion: And if need be, they 
may invoke the fecular Arm, provided (neverthelefs) that, by fuch an 
Invocation, no Prejudice does accrue to the Bifhop’s Power and Jurif- 
diGtion; for the fecular Power does not hereby acquire any Right, bur 
only executes another’s Power and Authority: for a Bifhop cannot have 
armatos Officiales, if hehas not a Temporal Jurifdiétion, for the Execu- 
tion of Jultice ; but ought to invocate and call on the fecular Arm for 
his Affiftance: For as in fpiritual Matters, (lays the Camo Law) fecular 
Princes ought to have recourfe to the Church ; fo in Temporals, Ecclefi- 
aftical Princes ought tohave recourfe to fecular Princes, fince the Prelate’s 
Office ought not to be difturbed by promifcuous As of Juftice, Be- 
fides, the Exercife of the temporal Sword is forbidden the Church, even 
by our Lord himfelf faying unto Peter, Put up thy Sword into the 
Scabbard: And thus the only Arms the Clergy ought to make ufe of, are 
Prayers and Teats. o- 

A Bifhop, in the Cavon Law, is faid to be Oculus Dei +5 and, there- 
fore, he ought not to be judged by fuch as are his Subjects: Let a 
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Sheep rebuke the Shepherd, nor the common People accnfé their Bifhop, 
becaufe the Difeiple is not above his Mafter, nor che Servant above hws 
Lord, fays the Canon®: nor can a Bifhop be compelled perfonally to ap- *6Q. 4 » 
pear before 2 ‘Judge in order to take an Oath, bur the Judge ought to fend 
1 Commiffioner to his Houfe to fwear him there: nor cana Bifhop, againft 
his Will, according to the Papal Law, be compell’d to give Evidence or 
Teftimony in any Caufe: But if he be willing to give Evidence in a 
Caufe, the Judge, or his Minifler, ought to come to the Bilhop’s Houle, 
and examine him ; and a Bifhop gives Evidence by only having the Gof 
pels propounded to him, without touching or laying his Hand on them. 

Tis the Bifhop’s Province to conlider and judge what number of Clerks 
it is fit for him so ordain: And if he ordains any one thar has not a 
Title, or where-withall to live on, he is oblig’d to maintain and provide 
for him. But aBifhop of another DiocefS, ought neither to ordain or ad- 
mit a Clerk without the Confent of his own proper Bifhop, and without 
Letters Dimiffory ||; and Father Offus faid, That whoever fhould thus i 7: pia, 
ordain a Stranger, without the Leave and Confent of his own Bifhop, per torum 
fhould have his Ordination adjudg’d invalid ; and herein (lays Offus) we 
are allagreed+. If a Bifhop {hall prefume to ordain any Perfon againit his ¢150.6.1 
Will, fuch Bifhop fhall be liable toa Year’s Sufpenfion: And if any Perfon = 3&4 
that is already a Clerk, fhall refufe, at the Bifhop’s Inftance, to be further 
promoted toa Benefice, (which {eldom happensamong Clergymen) he fhall 
be ejeGted out of the Preferment he is already poffefs’d ot Nl. A Bifhop 4 7,pi0. 
has of Common Right the Inftitution and Collation unto all vacant Bene. © 12 &&3« 
fices appertaining to him within his own DiocefS; and may collate his 
own Son or Nephew unto fuch Benefice, if he think fit: but of this here. 
after. And asa Bifhop cannot ordain or admit a foreign Clerk to a Living 
without the Leave or Licence of his proper Bifhop; fo neither can he 
confecrate a Church out of his own Diocefs, or do any other Epifcopal 
A& without Leave had and obtain’d*: But if he has confecrated 2 * 92 Dit 
Church, or done any other Epifcopal A& (as aforefaid’) relating to his * +5 ** 
Order, fuch A& is valid, though he may be punifh’d for it. 

Asa Bifhop may, by the Incumbent’s Confent, according to the Czmoa 
Law, divide one fat Benefice into two, if occafion be; fo he may in the 
like manner, on 2 good Account, unite two Parifh Churches}: But twre 716 Qa 
in Buglard, the Patron’s Confent is alfo neceilary. “ho? by the a) 5 
Law, the Church fucceeds to a Bifhop dying Inteftate, as to all his Goods 
and Eftate*; yet even by that Law, a Bifhop has the Power and Liberty *7 Q.u37 
of making a Will, and difpofing of all fuch Goods and Eftate, as he has 
acquired before he became a Bifhop, to his Kindred by Confanguinity, 
even to the fourth Degree ; but if he has acquired fuch Goods and Effate 
intaitu. Ficclefie, he cannot make a Will, unlefs ir be to the Advantage of 
the Church; which is not Law with us in Bee/and. 

Of Common Right, the Dean and Chapter are Guardians of the Spiri- 
tualties, during the Vacancy of a Bifhoprick }): But the Ufage of Bug- #X, 57-9» 
land, is, That the Archbifhop is the Guardian of the Spirirualties during 
fuch Vacancy as to Matters of Jurifdi&ion: for as to Ordination (accord- 
ing to Ledizeod’s Opinion) they ought to call in the Aid and Affiftance 
of fome neighbouring Bifhop. In the Cafe of the Dean and Chapter of 
Durban agasink the Archbifhop of York, there was much Evidence given, 
that antiently, during the Vacancy of the See of Darden, the Archbifhop 
had exercis’d juritdiction, 272 both voluatery and costent ions Jucifdic- 
tion, axGuardian of the Spiritualeies: But fince Wenpy the Vitley’s Time, 
it has been for the moft part adminiftred by the Dean and Chapter }. Vente 
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_ We read, that when Cities were firft converted to Chriftianity, the 
Bifhops were eletted per Clerum cy Populum ; for it was then thoughr 
convenient, that the Laity as wellas the Clergy, fhould be confider’d in 
the RleGtion of their Bifhops; and that both Laity and Clergy fhould 
concur in the Nomination of them; becaufe he, who was to have the 
InfpeGtion of them all, might come in by a general Confent. But, as the 
Number of Chriftians afterwards very much increas’d, this was found to 
be very inconvenient ; for Tumults were raifed, and fometimes Murders 
committed at fuch popular Elections ; and, particularly, at one Time no 
lefs than three Hundred Perfons were killed at {uch an EleGtion. ‘To pre. 
veat the like Diforders, the Emperors being then Chriftians, referved the 
BleCtion of Bifhops to themfelves ; but in fome Meafure conformable to 
the old Way, that is to fay, upon a Bifhop’s Death, the Chapter feat a 
Ring and Paftoral Staf to the Emperor, which he deliver’d to the Per- 
fon whom he appointed to be Bifhop of the Place. And tho the Pope 
or Bifhop of Rome, who, in Procefs of Time, got to be the Head of the 
Church, was well enough pleafed to fee the Clergy grow rich; yet he 
was not fatisfy’d, that they fhould have any Dependance on Princes: And, 
therefore, he pretended, That they took Money for their Nomination of 
Bifhops, or (at leaft) charged their Revenues with Penfions; and, there. 
upon the Canons in Cathedral Churches, came to have Choice of their 
Bifhops *, which by an Incroachment of the Papacy were ufually con- 
firm’d at Rome. But Princes had till fome Power in thofe Eleftions: 
For we tead in the Saxo Times, that all Ecclefiaftical Dignities were con- 
ferr’d in Parliament. And this appears by Ivguiphus Abbot of Crow- 
land, inthe Reign of Wiliam the Conqueror, who tells us that 2 multis 
aunis vitro-abtis nulla erat Canonica Prelatorum Elettio; becaufe 
they were donative by the Delivery of the Riwg and Pafforal Staff’ as 
aforefaid : the one fignifying that the Bifhop was wedded to the Church, 
and the other was an Enfign of Honour always carry’d before him, and 
was a Token of that Support which they ought to contribute to the Go. 
wernment, or rather that he was now become a Shepherd of Chrill’s 
Flock. Hildebrand, who was Pope in the Reign of the Conqueror, was 
the firft that oppos’d this way of making Bifhops here ; and for that Pur- 
pofe he call’ a Council of 110 Bifhops, and excommunicated the Empe- 
tor Hewry IV. and all Prelates that receiv’d Inveftiture at his Hands, or 
by any Layman per traditionem Annuli @ Baculi. But, notwithftand- 
ing that Hxcommunication, Lawfrawzk was made Archbifhop of Crz- 
terbury at the fame Time, and by the fame Means, according to Malmshu- 
vy; but the Sawom Annals in Bexuet College Library are, that he was 
chofen by the Senior Monks of that Church, together with the Laity and 
Clergy of Hmgland, in the King’s great Council. Howbeit, 4du/elm did 
not {cruple to accept the Bifhoprick by the Delivery of the Révg and 
Paftoral Staff at the Hands of [//liam Rufus, cho’ never chofen by the 
Monks of Canterbury : And this was the Man; who afterwards contefted 
this Matter with Hezry 1. in a moft extraordinary manner. For that 
King being forbidden by the Pope to difpofe of Bifhopricks as his Predc- 
ceflors had, by the Delivery of the Riwg and Szagf, and he not regard- 
ing that Prohibition, but infifting on bis Prerogative, the Archbifhop re- 
fufed to confecrate thofe Bifhops whom the King had appointed: at 
which he was fo much incenfed, that he commanded the Archbifhop to 
obey the antient Cuftoms of the Kings his Predeccflors, under pain of be- 
ing banifh’d the Kingdom j. This Conteft grew fo high, that the Pope 
fent two Bifhops to acquaint the King, that he would connive at this 
Matter as long as he atted the Pare of a Good Prince in other Offices, 
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Whereupon the King commanded the Archbifhop to do Homage, and to 
confecrate thofe Bifhops whom he had made: but this being only a feien’d 
Meflige, to keep fair with the King, and the Archbiihop lmving receiv’ 
a private Letter to the cuntiary, the Archbifhop itill ditobey’d the King, 
And at length, after feveral Heats, the King yielded up the Point, re- 
ferving only the Ceremony of Homage from the Bifhops, in refpeét of 
the Temporalties to himfelf: whereunto dxfelm confented ; provided, 
it was doue before Confecration. And then the Archbifhop confecrated 
thofe Bifhops whom the King had appointed ; and promifed, that no Per- 
fon eleéted ro be a Prelate fhould be refufed Confecration, becaufe of the 
Homage he had done to the King. But yer thar very King re-affumed 
his antient Prerogative, and invefted the very next Archbifhop who fuc- 
ceeded Anfelm, with the Ring and Pafforal Staff, tho” he did not long 
enjoy it. 

De toadd more Solemnity to this Matter, and that Canonical Elec- 
tions of Bishops might not feem Ufurpations on the King’s Prerogatives, * Palm.Rep. 
in appointing whom he pleas’d to vacant Sees; King * fox, by his ** 
Charter decommuni Baronum confenfu, granted t, That Bifhops fhould be ; Cok, 
canonically elected, provided leave was firft asked of him, and his Affenr * Jn 154 
required after fuch Election, and that he might have the Temporalries *** 
during any vacancy. So they were then chofen by the Deas and Chap- 
ter, or by Priors and Conwents ; but yet the King retain’d this anticnt 
Prerogative of recommending the Perfonto them: And that he might 
influence the Election, he ufually fent for the Deawz and Chapter, or 
fone of their Number, commiffion’d by the reft, who met in his Royal 
Chapel, or in fome Church near it ; and thefe chofe the Perfon he had 
recommended. ‘This occafion’d frequent Contefts between our Kings and 
Popes ; but still the Crown juftly claim’d an Authority over all {piritual 
Things and Perfons ; and when the Kings were willing to oblige any Pope 
in this Matter, they would recommend a Perfon to the vacant See, and 
the Perfon thus recommended, had his Bulls difpatch’d at Rome; and, 
by a particular Warrant from the Pope, was confecrated and invefted wich 
the Spiritualties of the See. And even when the Pope’s Supremacy was 
molt exalted here, the Kings of Bxglzxd were never totally diveited of 
this antient Prerogative: For upon the Vacancy of a Bifhoprick, a Writ 
iffued out of Chaxccry in order to feize the Temporalcies into the 
King’s Hands, and before they could be reftor’d to the new ele&ted Bi- 
fhop, he was to appear before the King either in Perfon or by Proxy, and 
renounce every thing in thofe Bulls which might be prejudicial to the 
Crown, or contrary to our Laws. And having taken an Oath of Fealry 
and Allegiance to the King, there iffued forth another Writ, reciting 
that all this was done ; and by that Wri, the Temporalties were re- 
ftor’d. 

The Parliament, in Henry the VilIth’s Time, pafs’d an AA *, That * 2518. 
Bifhops fhould nor be prefented to the Pope, or fue out Bulls of Confirma- 4 
tion from Rome; burthar, on the vacancy of any See, the Perfon fhouid 
he prefented to the Archbifhop: and likewife if an Archbifhoprick 
fhould become void, the Succeffor Should he prefented either to an Arch- 
bifhop in the King’s Dominions, or to four other Bifhops whom the 
King fhould appoint; and that upor fuch Vacancy, the Deze and 
Chapter Should certify it to the King in Chaacery, and pray chey may 
proceed to a2 new Election. Whereupon the King grants them a Licence 
under the Great Seal (called a Conge PE/fire) to cle& the Perfon whom 
he has nominated and appointed by his Letters Midlive ; and they are to 
chafe no other under a fevere Penaley. Within twelve Days after the 
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Receipt of this Licence or Conge d H/flire, they are to proceed to the 
Ble&tion : which is done after this manner, viz. The Deaw and Chapter 
having made their EleGtion, muft certify it under their Common Seal to 
the King, and to the Archbifhop of rhe Province, and to the Bifhop 
ele€ted: And then the King gives his Royal Affent, under the Great Seal, 
dire€ted to the Archbifhop, commanding him to confirm and confecrate 
the Bifhop thus ele&ted. And the Archbifhop fubfcribes it, oiz. Fiat 
Confirmatio; and grants a Commiffion to his Vicar-Genera], to perform 
all A&s requifice to that Purpofe. Thereupon the Vicar-General iffues 
forth a Citation to fummon all Perfons who oppofe this Election, to ap- 
pear, @c. which Citation is affix’d by an Officer of the Arches on the 
Door of Bow-Charch, and he makes three Proclamations for the Oppo- 
fers, c. to appear ; after the fame Officer certifies what he has done to 
the Vicar-General ; and no Perfon appearing, @c. at the Time and Place 
appointed, ¢c. the Proctor for the Deaz and Chapter exhibits the Royal 
Affent, and the Archbifhop’s Commiffion direéted to his Vicar-General, 
which are both read, and then accepted by him. Afterwards the Progtor 
exhibits his Proxy from the Deauz and Chaprer, and prefents the new- 
eleCted Bifhop to the Vicar-General, returns the Citation; and defires that 
three Proclamations may be made for the Oppofers to appear: which 
being done, and none appearing, he defires that they may proceed to 
confirmation iw Panam contumacia;, and this is fubfcribed by the 
Vicar-General in a Schedule, and decreed by him accordingly. Then 
4he Proftor exhibits a fummary Petition, fetting forrh the whole Pro. 
cefs of Election, in which ’tis defired that a certain Time may be af 
fign’d him to prove it; and this is likewife defired by the Vicar-Gene. 
ral, Then he exhibits the King’s and Archbifhop’s Affent once more, 
and that Certificate which he return’d to the Vicar-General, and of the 
affixing the Citation on the Door of Bow-Church, and defires a Time 
may be appointed for the final Sentence, which is alfo decreed. Then 
three Proclamations are made again for the Oppofers to appear, but none 
coming, they are pronounced contumacious ; and ’tis then decreed to pro- 
ceed to Sentence; and this is in another Schedule read and fubfcribed by 
the Vicar-General. Then the Bifhop ele& takes the Oaths of Supremacy, 
Canonical Obedience, and againft Simony ; and then the Dean of the 
Arches reads and fub{cribes the Sentence. The Deazw and Chapter ave to 
certify this Election in twenty Days after the Delivery of the Letters 
Miffive, or they incura Pramunire: Andif they refafe to elect, then the 
King may nominate the Perfon by his Letters Patents. 

Next after Confirmation follows the Confecration of the Bifhop ele&ed*, 
according to the King’s Mandate, which is folemnly done by the Archbifhop, 
with the Affiftance of two other Bifhops, according to the approv’d Rites 
and Ceremonies of the Church of Ezglazd, and in conformity to the Man- 
ner and Horm of confecrating Bifhops according to the Rule laid down in 
the fourth Council of Carthage, about the Year 470, generally receiv’d in 
all the Provinces of the JVefferz Church. After the Premifes, there iffues 
a Mandate fromthe Archbifhop to the Archdeacon of his Province, to in- 
{tall che Bifhop elected, confirm’d, and confecrated, who either by him- 
felf or Proctor, (which laft is moft ufual) being in the Prefence of a Pub- 
lick Notary introduced into the Cathedral Church, on any Day, between 
the Hours of nine and eleven, by the faid Archdeacon, he firfk deci:ves 
his Affent to the King’s Supremacy, €c. and the Archdeacon being ac- 
company’d with the Canons, @c. leads him to the Choir ; and, placing 
him inthe Epifcopal Seat, pronounces as follows +, oiz. Fgo Autboritate 
mibi commie Induco & Inthronizo Reverendum in Chriffo Patrem 
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Dominun JS. Bpifcopum ; & Dominus cyfodiat Introitam faum G Lx 
itum ex boc, munc &F jet feculunt, &c. Then, after divine Service proper for 
the Occafion, the Bifhop being conduéted into the Chaprer-Houfe, and 
there placed on a high Seat, the Archdeacon and all the Prebendaries of the 
Church acknowledge Canonical Obedience to him. And the Publick 
Notary, by the Archdeacons Order, records the whole Matter of Fa& in 
this Affair, in an Inftrument to remain as Authentick to Pofterity: And 
this is called Jveeftiture. After all which, the Bifhop is introduced into 
the King’s Prefence to do his Homage for his Temporalties or Barony, 
which he performs, by kneeling down and putting his Hands between 
the King’s Hands, fitting in a Chair of State, and by taking a folemn 
Oath to be true and faithful to his Majelty, and that he holds his 
Temporalties of him. 

In the Time of the Sasovs, all Bifhops and Abbots fat in State-Coun- 
cils by Reafon of their Office, as they were fpiritual Perfons, and not on 
Account of any Tenures; but after the Conqueft, rhe Abbors fat there 
by virtue of their Tenures, (as already rehears’d) and the Bifhops in a 
double Capacity, as Bifhops, and likewife as Barons by Tenure: And 
this appears * when Archbifhop Becket was condemn’d in Parliament ; * An. 10. & 
for there was a Difpute, who fhould pronounce the Sentence, either q 2! #+> 
Bifhop ora Temporal Lord. Thofe, who would have a Bifhop do ir, 
alledg’d, That they were Ecclefiaftical Perfons, and the Perfon to be con- 
demn’d, being one of their own Order, they infifted that one of them 
ought to doit; but the Bifhops reply’d, that this was not a {piricual, but 
a fculat Judgment, and that they did not fit there merely as Bifhops, 
butas Barons. And in the very next Year it was declar’d by the Coniti- 
tutions of Clarendon}, ‘That Bifhops, and all others holding of the King tCap. x= 
in Capite, have their Pofleffions of him ficut Baroniam, C ficut cateri 
Barones debent intereffe Fudiciis curie Regis, Gc» And they ought to 
fit there as Bifhops likewile, that is to fay, not as mere {piritual Perfons 
vefted with a Power only to Ordain and Confirm, ec. but as they are 
the Governours of the Church: And ’tis for this Reafon, that in the va- 
cancy of a Bifhoprick, the Guardian of the Spiritualties was fummon’d to 
Parliament inthe Bifhop’s Room. And tho’ the five new Bifhops of Bri- 
fiol, Chefter, Gloucefter, Oxford and Peterborough, made by Henry the 
VilIth, have no Baronies; yet they fir there as Bifhops of thofe Sees by 
the King’s Writ. 

But notwithftanding the Laws of [William the Conqueror, Bithops ftill 
fatas Judges in the King’s Courts, as they had done in the Saxoz Times ; 
but it was upon Caufes merely that concern’d the Church: fo that the 
Conqueror’s Law extended only to feparate the Laity out of the Ecclefi- 
aftical Courts, and not the Clergy out of che Lay-Courts, as the Bifhops 
would have it in Hewy the Ild’s Reign; when the Clergy, efpecially 
thofe of the higheft Rank, difputed their Services dueby Tenure, as if 
they defign’d to have no Lay Lord over them, not even the King himfelf; 
acknowledging no Superior but the Pope. Doubtlefs the Ufe of Tenures 
in thofe Times, was of grear Importance to the Peace of the State and 
Government of the Realm, fince by thefe Tenures, not only all Degrees 
of Men were principally united and made dependant on the Crown, irom 
the Lord Paramount to the Tenant Peravale ; but efpecially were united 
With the Laity, and made fibje& to the King, without which, 2 firange 
Metamorphofis in Government muft needs have enfued, beyond the Shape of 
any reafonable Conceit ; the one half almoft of the People of Bagliamd 
being abfolutely under the Dominion of a foreign Power. 
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Of Blafphemy, and the feveral Kinds. 


FO? Bla/phemy, in the general Senfeof the Word, is defin’d to be 
an irreligious defaming or depraving of fomething that is good and 
facred ; yet ftriGtly and properly taken, it is an offering of fome Indignity 
*Navar. or Injury unto God himfelf, either by Words or Writing*: And it is 
syn threefold, oz. Firft, when we afcribe fomething to him which is not 
lib.2.de  fuitable to his Nature; and this is a Sin, as the Divines call it, contra 
Blaiph. — yifericordiam. Secondly, When we deny him fome Attribute which is 
effential to his Godhead ; and this, they fay, is a Sin contrary to Juftice. 
And, laftly, when we attribute to the Creature, that which is only proper 
to the divine Creator of all Things; and this they term a Sin againtt the 
}Lindw. Majefty of God}. Lwcas de Penna ||, reckons up no lefs thanten Species 
lib, 1. Tt of Blafphemy ; but Azgelus Clavafius*, has reduced them all to the 
Blofpoemia. three foregoing Kinds. 

in b 5.0. St. ude in his Epiftle fays, ‘That to blafpheme the divine Majefty, isa 
®Tnfamm, very great Crime: And Athanafius in his Comment on this Text of the 
ve Blafpie- Gofpel, viz. Whofoever fhall {peak Blafphemy, Gc. fays, That there is 
mim % 3 this Difference between all other Sins and Blafphemy, viz. That he who 
commits other Sins, tranfgrefles the Law; but he, who Blafphemes, ats 
the part of an impious Man, in defiance of the Deity itfelf. Therefore 
as Blafphemy is a Maledi&tion and a Sacrilegious Detra€tion from the 
Godhead, it has different Punifhments annex’d to it by the Cawon Law, 
according to the Meafure and Dignity of him to whom it is offer’d; for 
as that Species of Treafon is greater which is committed againit the 
Pririce, than that which is committed againft an inferior Magiftrate, fo 
(fays the Canon Law) is that Species of Blafphemy greater, which is 
cominlitted againft God, than that which is committed againft his Saints. 
For in the Romifo Church, Blafphemy extends itfelf to the Virgin 

Mary, and al) the Saints of her Communion. 
Blafphemous Words, are not only an Offence againft God, and contra- 
ry to Religion itfelf, and as fuch ought to be punifh’d in the Ecclefiaftical 
Court: But they are alfo a Crime againft the Laws, State, and Govern- 
ment of the Realm, and even agajnft Chriftianity itfelf; which makes 
one Part of the Law of Ewgland. And, therefore, they are punifhable 
*Pt, 1f.293. at the Common Law alfo. * See Taylou’s Cafe in Ventris’s Reports *. 
By a Statute in the 9th and roth of King Wiliam IIL. it is ordain’d, That 
if any Perfon bred in, or profefling the Chriftian Religion, fhall by Wri- 
ting, Printing, Preaching, or by advis’d Speaking, deny any one of the 
Perfons in the Trinity, or affere there are more Gods than one, or deny 
the Chriftian Religion to be true, or the Holy Scriptures to be of divine 
Authority ; and fhall be convicted thereof by Indictment or Information 
at Weftminfter, or at the County Affizes, he fhall be difabled to hold any 
to&10  QOffice, and hall not enjoy that which he has, but the fame is made void +. 
Will.cap-32* There were various Punifhments heretofore for this Crime. The Em- 


Cr peror uftiniaw punifh’d it with Deathil. Sometimes it was punilh’d by 

* Spelm- cutting out the Tongue *; but by the Cioi/ Law, the Punifhment did 
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NOt extend ro (iieor Limb; for a Layman was anat hamatiz’d, amd a 

Clergyman depovd-: But, by the Canon Law, if Blafphemy was pub- t2+Q. 1 20, 

lickly commirsed, the Offender was to undergo publick Pennance, but 

even in that Cafe a Bifhop could abfolve him ; and for a private Blafphe- 

my, any Prieft might do it, Our Szxom Anceftors were not guilty of tActen. in 

this Crime; and, therefore, amongit their Laws we find no mention sas 

made of any Punifhment tor ic. King Heary Jil. order’d thar Blaf- 

phemers fhould bearrefted, but the Books do not fay how they fhould be 

punifl’d, By the Ecclefiaftical Laws of Kaglaad, as they were reform’d 

by the Thirty two Commiffioners under Edward the Vith’s Reign, the 

Punifhment inflifted on Blafphemers, was, That the Guilty were to be 

incapable of any publick Truft and Imployment, were not {uifered to be 

Witneiles in any Court, or to any laft Will, and were not to have the Be- 

nefit of the Law". But as this Body of Laws was never confirm’d by *Refrm. 

Royal Affent, or by Parliament, they are in no wife binding and valid. rs 

By the rogth of King Yames the Ift’s Canons, this Offence is to be pre. ~~ 

fented to the Ecclefiaftical Court in order to Punifhment; and "tis com- 

prehended under the Words of Wickedne/s of Life: for tis not exprefly 

named, as Adultery, Whoredom, and other Crimes are. Buldus fays, 

that Blafphemy is a kind of Herefy}, for which a Layman is anathema- fIn16. 

tiz’d by the Church of God, and a Clerk depofed from all Ecclefiaftical %* 

Orders. The Cason Law feems not fevere enough in the Punifhment of 

this Crime, probably becaufe the Romifh Church holds, that there is a 

Blafphemy againft their Saints; and Blafphemy againft God and againft 

their Saints, has but one and the fame Puntfhment with them, which is 

a folemn and publick Pennance, if the Crime was publickly committed #, UX 5.26. 2 

as already hinted, Inthe Primitive Times this Sin was punifh’d by de- 

livering the Offender over to Satan, which was an Kcclefiaftical Cenfure 

of the grecter Excommunication ; whereby the Offeader became to 

others as a Publican and an Heathen “*. * Math. 183 
wel} 


Of Bulls Papal, and the Meaning thereof. 


HE Word Buda in Zatix, properly denotes a Bubble or Bladder 
of Water fwoln with Air, which is form’d from the falling of 
Rain, and which immediately vanifhes and difappears: And hence that 
old Proverbial Saying had its rife, oi, Homo Bulla, or Man is a Bubble, 
to fhew the Vanity and Shortnefs of human Lifey. But the Czavmiis, { Reb. Prax 
as JI fhall treat of a Bw/? in this Place, add a more reverend Efteem unto =** 
the Pope’s Bul/s, and make them to fignify fomething in Popifs Coun- 
tries. The Word Bellz alfo denotes the Bofs o a Neil or Bridle. and \*5— 
hence, according to fome Mens Opinion, it is, in a metaphorical Senfe, *“* 
taken for a Seal, or a Diploma fealed by ic: But among the Antients 
(i think) it was a golden Badge or Ornament, which Pertons, thac tri- 
umpli’d over their Enemies, wore before them on their Breait, hanging 
down like a Medal in our Days; and ic came to fignifya Deed, Infiru 
ment, or Writing defcribed on Parchment or Vellum, wick a Piece of 
Lead hanging thereunto by a String; and fuch Writing or Inffrument 
is called a Bed! from the Lead annex’d to it™ On this Label of Lead, the *Gles. in 
Heads of the two Apoltles St. Peter and St. Pag! are impreffed trom the Clem. a > 
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Papal Seal: And this is made ufe of to diftinguifh other of the Pope’s 
Writings from his Briefs, there being no Lead aflix’d to thefe lafi but only 
Wax. For the Apoftolical Letters are of a twofold Kind and Difference, 
wiz. fome are called Briefs, becaufe they are compriz’d in a fhort and 
compendious way of Writing; and fuch are fealed on Waxonly, cum 
annulo Pifcatoris, that is to fay, with the Impreffion of a Signet-Ring, 
which the Romawifts are fo weak as to believe that it was the Seal or 
Signet of St. Peter the Fifherman, and that he made Ufe of it. The 
other Apoftolical Letters are called Bais from the Leaden Bulla (as afore- 
faid) hanging and affix’d thereunto: And, therefore, thefe Letters are 
not {aid to be expedited till that Bu// is annex’d to them +; and as foon as 
the Leaden Bud) is afftix’d to them, thefe Letters are faid to be compleatly 
finifh’d. And becaufe they often carry’d the Papal Thunder of Excom- 
munication along with them, for the Non-payment of the Pope’s pre- 
tended Dues, they became a Terror to weak and fimple People for {ome 
Ages, till at length from their frequent Demands (which was only Beg- 
ging at firfl) thefe Fulminations from the Vasicaw were turn’d into 
Ridicule; and as they were called Bus/-Beggars, they were ufed as Words 
of Scorn and Contempt, and only repeated to quiet and frighten ignorant 
Children withal. Eybexius Cherubinus has made a Collection of thefe 
Bulls, and printed it at Rome * in fix Volumes in Folio : which gives usa 
full View of the wonderful Artand Craft of the Hierarchy in raifing fach 
a Structure of Power and Iniquity to itfelf, which none can pull down 
but the Almighty Hand of God alone. For therein we fee the Church 
of Rome almoft in its Beginning, how it rear’d itfelf by degrees on Pa~ 
pal Bulls, and how the weak Parts of the Building have been fince 
ftrengthen’d by the Cunning of the feveral Undertakers, the Pope and 
his Cardinals, Out of this Collection we may frame a good Hiftory of 
Popery ; and the learned Puffendorf in his IntroduGtion to the Hiftory of 
Furope, feems to me tohave made ufeof it in writing of the Spircrual 
Monarchy. 
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Of Burial, and the Right and Practice thereof. 


Y the Cazow Law, the Bifhop of the Diocefs had not only the law- 

ful Diftribution of the Goods of Perfons dying both Teftate and 
Inteftate ; but has likewife the Care of feeing that all Chriftians, after 
their Deaths, be not deny’d Church-Burial, according to the Ufage and 
Cuftom of the Place, and the Rules of the Ecclefiaftical Law: For eve- 
ry Chriftian that dies in the Communion of the Church, has a Right of 
being bury’d in the Church-yard, and likewife of having the Office of 
the Church perform’d by the Parifh-Prieft at the Time of his Interment, 
if ic be not otherwife prohibited by Law, as it is with us unto Perfons 
excommunicated,'and laying violent Hands on themfelves, by a Rubrick of 
the Burial-Service. So that by Chriffiaw Burial, we mean the Burying 
of any Perfon in the Church-yard, or fome other facred Place, wherein other 
Chriftians are ufually bury’d ; and the Performing of the Service of the 
Church at the Time of his Interment. I fay iz fome facred Place, be- 
caufe though every Perfon may have a Burying-Place in his own Eftate, 
and 
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and may be bury’d there, whether fuch Place be pervliar to himfelf, 
common to others; wer fuch Place is not fecred, units ic De made fo io 
the Intervention of the Billtop’s Authority *, * Mine in 

The Ute of Chriftian Burial isa Right accruing to the Clurch, and it boon 
was firf introduc’d by the Camu Law for the fake of Dewency, and of “~~” 
putting other Men ia mind of their lacter end ; but it was atcerwards 
made ufe of as a Matter of Profit and Advantage ro the Clergy, wien 
they came to fing their Dérges, vad periorm other Religious Offices for 
the Dead |; But the great Abuie of this innocent Ceremony, and the # 17Q.% 

Scandal occufion’d to Religion by rhe Greedinefs of the Clergy, did, in ™ 

Procels of Time, caule 2 Law to be made by + Pope Samocenet TLE, # X. 3. 29 

againit demanding any thing for burying in the Church-yard, and againit '> 

felling the Ground where the Corpfe was interr’d. Bur fill che Cleray 

were leit at liberty co receive whar they could get for Exequies and orher 

Funeral Offices, which they fcem’d to be much afham’d of at the fir 

Infticution of this Chrittian Right in the Church; believing it then to be 

their Duty to perform this Service for the Dead, as they were Parifh- 

Prieits, Gratis, in virtue of their Office, and our of a tender Regard to 

the Living; and, therefore, they would then receive nothing tor their 

trouble}, But when they faw how fond and fuperftitious Men grew on this # 13Q.2 

Account, by their Preaching to the People, That the Souls of their deceafed '* 

Friends were at Reft by this Holy Ceremony *, they began to make fome *15 Q..2 

Demands for the Performance thereof, which were fmall and inconfidera- “* 

ble in the Beginning ; and, becaufe there was no Law then to ground 

their Demands on for the Celebration of this Office, they invented the Ute 

of Church-yards and Holy Ground to bury the Dead int, and then fold out 413 Q.% 

the Soil ro the People for this Purpofe: but the People ar length relicéting * 
how impious ic was in the Clergy to fell that Ground, which was dedica~ 
ted vothe Service of God and his Church; a Complaine thereof was made 
to che aforefzid Pope, who forbid the fame by a Decryrta/, as alrvady men- 
tion’d. 

But as I can find no Law here with us forbidding the Clergy to receive 
any Money fur this Office, fo I find none that docs exprelly warrant chenr 
rodemand any: And, therefore, they muit ground their Demand on 
fome immemorial Cultom or Prefeription jor fo doing. In che Sion 
Times there was 2 Funeral Duty tobe paid culled, Pucuaia Sepudwalis 
 Symbalum avitie, 200 a Sasiox Soulhhot ; which was required to be 
paid by the Council at Aizdanz, and inforced by the Laws of Crsmetis i, 1 Spetee , 
Cap. 14. and was due to the Church, unto which the Party deceas’d did “> 5? 
belong, whether he was there bury’d or not. But fome take this for the 
Foundation of Afartusries, but then the Money mutt be turn’d into 
Goods: For in Glexvil’s Time, a Freeholder was allow’d to mgke his 
Will of all other Things, provided that he gave his Grit belt Chartel to 
his Lord, and his fecond ro the Chureh, And this was not originally pig 
Anita defuatti,as Lindwood * thinks, from the Modern Cuoaufis. For * tid 
others have faid, that this was in Lieu of Tithes fubftradted, and Obl. T 2° * 
tions not duly paid; Butof this 1 ihall obterve hereafter, when I come 
to {peak of Mortadies; for I apprehend a Afurtary and the Pecuuia 
Srewsits ro be rwo diltin& Things. 

t iy faid in the Caqoz Law, that if a Perfon dies Intefiate, and does 

not in hiy Life-time make choice of a Place co he bury’d at, he fhal! De 

buryd in the Sepulchre of his Ancettors; proweded, his Pariih-Clpurch 

hes a Canonicel Portion of that which hv leayesbelund ing for Church- 
Burial y. For tho’ Pope Fivo the Uld, made a Deviee, that eteny ome 1% 3 230 
thould, aceording to the Cultom of qo antient Pupriarcits, be bury d ja 
the 
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the Sepulchre of his Parents ||; yet no one was to be deny’d to chufe a 
Place in his Life-Time where he would be bury’d, or where he would 
bury another: But becaufe the Labourer is worthy of his Hire (lays thar 
Pope) he order’d, that the third part of his Funeral Subftance fhould 
be paid to that Church wherein he ought to be bury’d, if he did nor 
make choice of being bury’d elfewhere; and if this was paid, he was to 
be bury’d where he pleas’d. And this was decreed under the Pain of Ex- 
communication, So that now the Clergy were grown very high in their 
Demands, But this was alter’d, and only a fourth Part of his Subflance 
did belong to the Parifh-Church where fuch Parifhioner was bury’d, 
and not to the Church in which Parifh the Perfon died : and then this 
Portion was due on his Election of Sepulture. But if a Parifhioner of 
a Cathedral Church was bury’d elfewhere, the Canonical Portion was 
due to the Chapter of fuch Cathedral out of his Funeral Effate, or Goods 
left to the Church on the Account of Burial*. For a Cathedral fome- 
times has a diftin@ Parith which has Parochial Rights as well as an infe- 
rior Parifh Church ; and where a Cathedral Church has a diftinG Parifh, 
the Parochial Rights belong tothe Chapter, and not tothe Bifhop. The 
Diftinction which the Cazonifis make in Receiving this Portion, is, that 
it is paid in refpe€t of their Labour and the Journey they take to the 
Church, not in regard wo divine Service perform’d on that Occafion, 
fince that would be Simony +. 

I have faid, that nothing ought of common Right to be demanded for 
the Burial of any one in confecrated Ground, as the Church or Church- 
yard is; yea, nothing ought to be demanded for the Burial Service }, 
fince a Clergyman is obliged hereunto in virtue of his Benefice ; but is 
otherwife, if he be not obliged in virtue of his Benefice; but even 
then he ought not to covenant and bargain for any Thing: becaufe, ac- 
cording to the Cazon Law, it would even then be Simony ; fince Burial 
(fays the Law) ought not to be fold. But though a Clergyman cannot 
demand any thing of this’ kiad for Burial, yet Laymen (fays the Law) 
may be compelled to obferve pious and laudable Cuftoms. And a Per- 
fon, that fues to have a Cuftom obferv’d herein, ought to ufe a great 
deal of Caution in his Suit: for if he fues on the Account of the Soil, 
or on the Burial-Office, he fhall lofe his Suit *; nor fhall it be any Ad- 
vantage to him then to alledgea Cuftom therein. But if he alledges, 
That it has been a Cuftom for every Perfon dying to leave fo much to 
be paid to the Prieft or to the Church, or that fo much has been an- 
tiently paid thereunto for every Perfon deceas’d, he fhall prevail in his. 
Suit |i. 

Though, by the Papal Law, the Perfon who buries a foreign Pa- 
rifhioner dying Inteftate in any other than the Parifh-Church of rhe 
City-or Place, where the Perfon died, fhall be oblig’d to reftore his Bones, 
and to compound for the Benefits which he has taken to himfelf on that 
Account +; yetScholars and Strangers dying in their Travels may, and 
ought to be bury’d in the Parifh where they die, or elfe be carry’d to the 
Cathedral Church for Burial; for as that Church extends its Power all 
over the Diocefs, it ought to admit fuch Perfons unto Burial. But the 
Abbot || makes a Diftinétion in refpe& of Scholars, who come into a Parifh 
with a Defign of ftaying there for fome time, and fuch as come thither 
only with a Defign of paffing thro’ the fame and not tarrying: For in 
the firft Cafe they ought to be bury’d in the Parifh Church where they 
die ; but in the fecond, they ought to be carry’d to the Cathedral Church, 
as aforefaid. 
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By the C.mo7 Law, ifa Clergyrmman knowingly and prefumptuoully bu- 
fies any one thar is an Heretic, or a Receiver or Fuvourer of Heretichs, 
in facred Gound, he incurs the Puniihment of Excommunication: But 
he, who buries any of the aforefaid in a Profane Place, does not in- 
cur the faid Punifhment, tho’ he fhould (perhaps) at the Time of their 
Burial, recite the Prayers of the Church, or ule any other Ecclefi- 
aitical Ceremonies thereat; fince this is not called Church-Burial. But 
a Clergyman is not forbidden to bury an Heretick, or a Favourer 
thereof, under the aforefaid Penalty, unlefS he has been denounced as 
fuch; becwufe, fince the Council of Con/ftance, we are not oblig’d to 
avoid any Perfon under a Pretence of any Sentence or Ecclefiaftical 
Cenfure generally pronounced, cither by the Law itfelf, or by the Mi- 
nifiry of Man, But all and every Perfon, that adminifters Ecclefiaftical 
Burial to a Perfon, knowing or believing him to be an Meretick, or 
an Encourager of fuch, fhall, according tothe Papal Law, iofs fstto, 
incur this Cenfure of Excommunication. Hence it follows (fay the 
Canonifis) that not only he, who more Fidediem attends the Body of 
an Heretick to the Church as a Prieft, and buries ie there, is liable to 
this Cenfure ; bur even he, whio carries an Heretick’s Body that is 
found in the Field, to any Church or Church-yard, and buries it 
there. For even fuch an one is faid to give Church or Chiiltian Bu- 
rial to an Heretick. 

As to the C¥oi/ Law, in refpe& of Burial, we find two Praetorian 
Edi&s relating to the Right of Sepsichres}. The firft is touching the +D. 1m 
Religious Obiervation, and the Expences of Funerals: And the fecond Loe Be 
is about the Bearing or Burying the Corpfe of the Perfon deceafed. And,“ ~ 
by this Law, if a Father has been at any Expence for his Daughter’s Fu- 
neral, he may immediately have an Action againft the Husband, in 
whofe Hands the Dowry was, without waiting for any Time in Law, 
which was given him for the Relticution of fuch Dower: For by the fe- 
cond Edié of the Preter, an Action (in Latiz ttiled dftio Fumeruriail) is WD. 13.7 
given to him, that has expended any Thing on the Account of another’s Fu. 
neral, again{t thofe to whom it belong’d to difcharge the Funeral Expences. 
By the Novel Conftitutions, Burial may not be inhibited or deny’d to any 
one ; norcana dead Corpfe bearrefted on any Account, no, nor fo much * Now 116 
as for Debt * Tancredus fays, That in Hwelzmd, Sepulture, or Burial Ri. 
of the Dead, may be deterr’d and pur off tor the Debr of the Perfon de- +In c. 23. 
ceas’d +: But this is not valid according to the Czmoni/is, nor according * * ** 
to the prefent Laws of Exelead. For though a Debtor may in his Life- # X 3.43 3 
time be fometimes imprifon’d for Debt |i; yet his Corpfe or dead Body fhall, 
by Death, be freed from any fuch Imprifonment, becaufe Death fets all 
Things free. Nor may the Body of any Debtor be detain’d and lie ua- 
bury’d above Ground (at the Suic of his Creditors) as a certain kind of 
Pledge or Pawn, till fuch Time as the Debr is entirely paid: for it has 
been often determin’d, that a Man’s Debts ought not to be any hindrance 
to his Burial, fince Burial ought not ro be deny’d to the Corpfe of any 
Debtor, whether he be rich or pgor. Yea, if a Creditor fhould appeal, 
inorder to hinder the Burial of his Debtor’s Corpfe, his Appeal (lays thar 
Law) ought not to be receiv’d, fince the Bufinefs of Burial requires 2 quick 
Difparch, nor does it admit of any delay tio” the Debt be entirely Li. 
quid. For fome haye thought, that the Debror’s Corpfe, if che Crediece 
demands the fame, may be detain’d withour Burial, as aivrefgid. Bug 
thiy Opinion is inhuman and contrary to Chriltian Charity, and, ay pei, 
not fititable co the Manners Of Huw herigws chemtelyes, and, therefure, 
*tis evidently condemn’d by many Berivns, “Vis reckon’d impioas amang 
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Heathens, and much more fo among Chriftians, to keep a poor Debtor’s 
Corpfe without Burial, fince it can in no wife difcharge the Debt. For 
natural Reafon, as well as divine and human Laws, will not fuffer Bu- 
rial to be deny’d to the Corpfe of any deceas’d, unlefs it be for fome Caufe, 
relating to the Advantage of the State; for ’tis written in Eec/cfiaftiens *, 
For the dead detain it not: That is to fay, give Burial freely thereunto 
without Reward, and hinder not the fame, 

It was likewife forbidden by an Edict of the Pretor, for any one to 
remove or transfer the Body of any deceas’d Perfon from one Place to 
another, without the publick Authority of the Emperor ||. And hereupon 
we read, there formerly happen’d a great Sedition in the State; for that 
Macedonius an Arian did, by his own Authority, and againft the Will 
of the greateft part of the People, remove the Coffin, wherein the Body of 
Conftantine the Great was laid, out of the Houfe where this Coffin 
ftood, into the Church : which Thing the Emperor Conflantius refented 
very highly, tho’ he himfelf was an Ariaw, not only becaufe there were 
feveral Perfons killed in this Sedition, but becaufe Macedowius had pre- 
fum’d to remove his Father’s Body without advifing with him about it +. 
Nor by the Civé/ Law can a Corpfe be bury’d in another’s Tomb or Se- 
pulchre, contrary to the Will of the Proprietor; and the Perfon a&ting 
contrary hereunto, is liable to an AGtion on the Cafe ||, 

By the Law of Eivgland, the Freehold of the Church is in the In- 
cumbent to fome Purpofes; and fo is the Freehold of the Church-yard : 
and, therefore, none can be bury’d in the Church without his Leave, (for 
the Ordinary, or Church-wardens cannot licenfe it) but they may in the 
Church-yard, becaufe it is the burying Place of the Parifhioners; And 
tho’ the Parfon gives Leave to bury in the Church, yet fomething may 
be due to the Church-wardens (by Cuftom) for burying there. Edward 
Topfal, Clerk and Parfon of St. Botolpbs without A/derfeate, and the 
Church-wardens of the fame, libelled in the Eeclefiaftical Court againft 
Sic Fobu Ferrers, Kt. alledging, That there was a Cuftom within the 
City of London, and efpecially within that Parifh, that if any Perfon dies 
within that Parifh, being a Man or Woman, and be carry’d out of the 
faid Parifh and bury’d elfewhere, there ought then to be paid to the 
Parfon of this Parifh fo much, if he or fhe were bury’d in the Chancel 
elfewhere, and fo much to the Church-Wardens, being the Sums that 
they alledg’d were by Cuftom payable to them, for fuch as were bury’d in 
their own Chancel. And then alledging that the Wife of Sir Fobxa Ferrers 
died within the faid Parifh, and was carry’d away and bury’d in the 
Chancel of another Church, and fo demanded of him the faid Sum; 
whereupon Sir Fobw Ferrers pray’d a Prohibition, and it was granted ; 
For it isan unreafonable Cuftom, that a Man fhould be fore’d to be bus 
ry’d in the Place where he dies, or elfe to pay for it as if he were, and fo 
upon the Matter to pay twice for his Burial*, which is nothing lefs than 
Extortion in the Parfon that demands it and does not officiate. Nor is 
that Cuftom lefs againft Reafon, that he, that is no Parifhioner, but only 
paffes through a Parifh in order to hisBurial, or lies fora Night inan Inn, 
fhould have paid for his Paflage to the Prieft that offers the Corpfe Burial. 

By a Statute in Charles the Ild’s Reign}, the Minifier of every Pa- 
rifh is to keep a Regifter of all Burials, and of dfidacits of Perfons 
bury’d in Woollen; and chefe sfidavits muft be brought within eight 
Days after the Burial, otherwife the Minifter mult enter a Memorandum 
of the Defaul:, and of the Time when he gave Notice thereof to the 
Parifh Officers, which Notice muft be given in Writing under the Mi- 
nifter’s Hand; and tho’ this may be done at any Time, yet the bedt 

way 
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way is foon after the eight Days are expir'd; and if the Mini. 
fter makes Deiaule in any of thefe Particulars, he fhall forteic five 
Pounds. 

That Matters relating to Burial, belong to the Cognizance of the 
Fcclefiattical Court, is very plainly declared by a Confultarion in the Re- 
gifer *. Touching the Place of Burial, a Parfon, to an Affize brought * Reg. 52.4, 
againft him for a Houfe, pleaded, That he was Parfon of P. and that to 
be Parcel of his Church by Time immemorial, and that there had been 
burying of dead Bodies there: Whereupon Perfcy was of an Opi- tiv. 4p. 
nion, that the Temporal Court ought not to take Cognizance thereof, 4M pag. & 
And as to the Church-yard, it is a good Plea againft the Jurifdiction of 
the Temporal Court, to plead, that the Land is the Parfon’s Church- 
yard. And Bratton think) alledges the true Reafon hereof, be- 44 *.3 
caufé it is dedicated to God: For, fays he, Nogotiam termimabitar inp Lib Athu 
Soro fecnlari, fi de Feodo Laico agatur, nift fuerit dedicatum ( deo fu- 
cratum ; fic enim res eficicter facra : Hoc autem dici non potest de re in 
liberain & perpetuam Elecmolynem dard }. Bor though a’Vhing be given rey 
in Prank-Almogre to an Ecclefiaftical Perfon, yet it {till remains of Lay- '* * %*™ 
Fee, and is not faid to be dedicated to God. Therefore a Trefpafs done on 
a Parfon’s Glebe-Land (which is a Freehold) cannot be try’d in a Spiricual 
Court *: But "tis otherwife, according to Fite-Mepbert, Tit. Prodzbi- * 19H 6 
tion 26. in a Trefpafs done in a Church-yard: For if a Man takes ‘Trees ~*~ 
that are growing in a Church-yard, the Parfon may fue for them 
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Of Calumny, and the Oath thereof. 


HO” the Word Calumxy, when it is extended to fudiciai Matters, 

often denotes a malicious Vexing of any Perfon with falfe, vain, 
and fraudulent Law-Suits +, whether ic be by way of A@ion or Excep- 1D. 8:16 
tion, or by a malicious Procraftination and Delaying of a Suit; yet I“ * 
fhall here ufe ic as it fignifies an Oath, which the Plaintiff and Defen- 
dant are both obliged to take next immediately after Conteftation of 
Suit, according to the genera] Rules of Praétice |}: Becaufe it relates to |i X= 7-7 
the whole Caufc, and was introduced in favour of the publick Welfare, 
not only to avoid Prauds and litigious Suirs, but likewife to hinder the 
Truth of a Caufe from lying conceal’d”; and, therefore, a Cuftom di- * _- > i+ 
recting the contrary, is deemed unreafonable and invalid, as being de ~~ 
rogatory to the Advantage of the Publick Weal. But by the Perverfe. 
nefs of Man, according to Socéaus+ and others, fuch a Cultom may now j Inc. ». 
become valid, fince Litigants in this Age, dorather take this Oath with * * * 
a Delign of committing than avoiding Calumny ; it being every where 
taken with fo much Levity and Readinefs, both by the Parties themfelves, 
as well as by their Fudicial Prottors, that the Religion of an Oath plain. 
ly paffes into contempt Il. f bold, 4, 

This Oath is fometimes ftiled the Oath of Malice, and heretofwre rho te 

could not be refufed, but now it may (according to fome Mens Opinion) 
when the Party to whom it is tendred, has founded his intention on fome 
publick Inftrument: And it ought not only co be taken in Caufes of the 
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though, according to the general Rule of Practice, it ought to be taken 
on thé Motion of either of the Parties immediately after Conteftation of 
Suit, as aforefaid ; yet fometimes it may and ought tobe taken even betore 
Conteftation of Suit, as ori a Dilatory Exceptionand the like +: Nay, if this 
Oath be taken atany Time afterwards, how long foever it be, it does not 
invalidate the Procefs; no, tho’ it fhould be wholly omitted}}, But the Oath 
of Calumny may be tacitly remitted, which is done when tis not eo épfa 
demanded by either of the Parties; yet it cannot be exprefly remitted * ; 
becaufe fuch a Pact or Agreement would open a Way to-Calumny and 
Malice; and would, confequently, carry along with it much Mifchief and 
difhoneft Dealing in Law-Suits. If the Plaintiff fhall refufe to take this 
Oath, he fhall forego his A€tion or Caufe of Suit ; and if the Defendant 
fhall refufe it, he fhall be condemn’d as a Perfon confeffing the Caufe of 
AGion t. The Plaintiff herein fwears, That he does not commence his 
Suit thro’ Malice, but with an honeft Intent, and not with a View of 
Calumny, delicving his A€tion to be juft; and the Defendant fwears, 
That he will not propound any Exception azimo Calumniandi, with a 
Defign of vexing the adverfe Party, but only fuch as may be for his juft 
Defence |]. And thus Calumny is, when any one does ex certd Scientia vel 
Dolo bring an unjuft Aion, or malicioufly implead another in Judgment ; 
or when the adverfe Party does in this manner propound any unjuft Ex. 
ag for the fake either of prolonging the Suit, or defaming his Ad- 
veriary *. 

The Canonifts fay, that this Oath was introduced by the Law of God, 
and fora Proof hereof, they quote the 22d Chapter of Exedust, where 
it is faid, ‘ If a Man {hall deliver unto his Neighbour Money or Stuff to 
« keep, and it be ftolen out of the Man’s Houfe, if the Thief be found, 
* let him pay double: But if the Thief be not found, then the Mafter 
¢ of the Houfe fhall be brought to the Judges, and examined on Oath, 
‘ whether he has put his Hand unto his Neighbour’s Goods.’ But, ac- 
cording to Rebuffus, this Oath of Calumny is not obferv’d in France : 
And *tis the fame Thing, according to the Ufage and Cuftom of Saxony. 
In Holland and England, tho’ the fame be not often adminiftred, yer ic 
is not entirely abolifh’d and grown into difufe in their Courts of Law: 
But in Eagland, Proftors are not allow’d, but prohibited by King 
Fames’s Canons ||, to take this Oath 22 Animam Domini, as Advocates 
and Proétors are obliged to do in Popifh Countries, according to an Impe- 
rial Conftitution * enacted for this End and Purpofe. Indeed heretofore 
it was a Doubt, even in Popi/p Countries, whether a Proctor might take 
this Oath, but now ’tis determin’d that he may, according toa Text of 
the Cazox Law}. And in purfuance hereof, Oaths of this kind are daily 
taken in the Jperzal Chamber and elfewhere, by Prottors ix Animam 
Domini, though a general Mandate or Proxy is not fufficient to this 
End, but a {pecial Proxy is required hereuntoll. In the Zmperia/ Cham- 
ber, if this Oath of Calummy be demanded by the Party, it nay not be 
emitted: For tho? Nullities of the frft and fecond Inflauces are not re- 
garded ; yet a legal Procefs, and a Judicial Order is required, though it 
bea fupreme Court of Judicature. Hence it comes to pafs, that if the 
Oath of Calumny be there Fudicially demanded and not taken, and it be 
concluded in the Caufe by the Parties on both fides, the Judge may, ex 
officio, vefcind this Conclufion thus made ; and by an interlocutory Order, 
enjoin the Party to take this Oath as demanded, under pain of Law: For 
the Judge may, by virtue of his Office, even after a conclufion in the 
Caufe, demand this Oath to be taken*. 


Though 
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Though a Judze fhould Be impower’d to proceed in a Caufe in a 
RaScnary Win fine fieurd Fudicii; M be according to Bartolas, he 
cannot remit this Oath of Calumny; and the Text in the Clementines 
proves this very clearly: For both the Cio] and Czwor Law, enjoins it 
to be taken in every Caufe both Civil and Criminal. But this (1 think) 
admits of a Limitation; for wehaye an exprefs Text in the Cavon Law, 
which fays, Thae this Oath is not adminiftred in {piritual Caufes touching 
Churches, Tithes and Things Spiritual *, becaufe fuch Caufes are end- 
ed not by any rigorous Form of the Civil Law, but by 2 Canonical 
Equity. 


EEE S0L EGE A, 4 
eee, oa Gas 3084p Se Dt ae + ao a : 
SPFPTS SS SS SSS SSS Ss VS SS CL TSS eT TE es 


Of aCanonry, and the feveral forts of Canons 
in a Cathedral or Convertual Church. 


fice in fome Cathedral or Collegiate Church, which has a Prebend, 
raitated Allowance out of the Revenues of fuch Church commonly an- 
nex’d to it: For he that has aCanonry, either really has at prefent, ot 
(at leaft} may expe& to have on the next Avoidance, a Prebend laid to 
his Canonry ; and in refpe&t of fuch Prebend he has Jus ad rem, though 
not Fas iz re, as the Books phrafe ity. For in fome of the faid Churches 
there are fuperwumerary Canons, (whom we falfely call Prebendarics) 
which do not receive any of the Profits or Emoluments thereof, but only 
live and ferve there on a future Expectation of fome Prebend : Bur in 
other Canonries, which are included within the Number of fuch as do 
receive a Benefit from thence, the Canonry has of Neceflity a Prebend, 
and a Prebend of Neceffity has a Canonry belonging to it, whether the 
Prebends be diftin& or infeparably annex’d to their Canonries or not ; and 
in thefe a fupermumerary Canon, when he obtains a Prebend, ceafes to 


A Canonry, in the Senfe of the Czzon Law, is an Ecclefiaftical Bene- 
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be a fuperzumerary, and becomes a xumerary Canon +. { gid. 
The Perfons that do enjoy thefe Canonries are ftiled Camous from the Bellam. 


Greek or Latin Word Cazon, which fometimes fignifies a Lift or Regi- 
iter of the Clergy, becaufe fuch Perfons Names were entred into the 
Regifter or Matriculation-Book of the Church ; or (as others think) be- 
caufe they do receivea Portion or {lated Allowance out of the Treafury 
of the Church; which Allowance was, by the ancient Lawyers, called a 
Canon, and not a Preberd, as now it is; And asa Canonry (accordin 

to Jznocentias) is much more honourable than a fimp/e Benefice, thefe 
Canons are ftiled Clerks of te forf? Degree, and other beneficed Men, 
Clerks of the fecomd Degree. Yet thefe Canons even of a Cathedral 
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Ne Aa 


Church have not properly a Dignity ||, though a Dignity be annex’d to 4 Dé. in 
their Canonries: but in a large Senie, as they are collateral to Bifhops, &!""*"% 


they are Men of great Honour ia the Church, and thus they havea Digni- 


ty *; and if there be not a Cuftom to the contrary, they have Precedence * Felin. in 
of Abbots and «ll other Dignitaries ins Cathedral Church, and walk be. &*#* © 


fore them in all Proceffions, becaufe they are not divided from che Bilhop. 
‘There are fome Canons that officiate in refpeft of the more folemn 
Vast of Divine Service, which they oughr to perform as Canons of a 
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Cathedral Church ; apd as thefe Perfons are oblig’d to perform the Coni- 
munion Service, arid other folemn Parts of Divine Worfhip, in their 


*X. 3.5.25» curns Weekly *, they are fometimes called Hesdomadai Canons, and are 


in one Degree before /imple Prebendaries. In the Romijfh Church, there 
are fome that are ftiled Regular, and others that are term’d Secusar 
Canons. ‘The Regular Canons are fuch as are placed in Monafteries, and 


7.3369 hence it is forbidden unto them to hold a Place in two Monatfteriest 5 
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_and thefe Perfons have a Right of voting in their Chapter |. Volaterra- 


WX. 1. 5.47. #us informs us, that rhe Abbot Arzuipbus founded the Order of Regular 


Canons about the Year of our Lord 1066: But Mumnffer fays, thac the 
Canons of Spires, Worms, and Mentz, laying afide the Profeffion of a 
Monaftick Life, became Secular, and began to live afunder about the 
Year 966. And all thofe are reckon’d among Secudar Canons, that are 
not of that Kind which we ftile Regufar; as there are many in Prazce 
and other Countries. There are alto in Popifs Countries, .Women which 
they call Seca/ar Canonefles, living after the Example of Secu/ar Canons, 


*Cl.g:r02, Which do not renounce their Properties, or make any Profeffion*; but 


the Council of Vienna did not approve of thefe, and calling them Be- 


¢Cl3.11 1. gudns +, commands them to chufe fome Monaftick Rule or Order of» Life. 


The fupernumerary Canons were thofe unto whom the Pope gave a 
Canonry, and the firft Prebend that fhould become void; but yet they 


Fed. de could not, by their own Authority, take poffeffion of a vacant Prebend ||: 
Sen.Con And of thefe Supernumeraries there are two Species, one of Law, and 
29% ™ 3 the other of Faft. That of Laz is, when the Popecommands a Chapter to 
admit fuch a Perfon as a Canon or Friar ; and, then they conferring the 
Right of a Canonry on him, he is by. fuch Admiffion made a Canom 
The other is, when the Pope createsa Canon beyond the Number limi- 
ted, and commands the Chapter to affign unto fuch Canon a Stall in the 
*D.Cont Choir and Place inthe Chaprer*. Thefe Supernumerary Canons, if they 
Roig? have a Stall in the Choir, and a Place in the Chapter, ought to be pre- 
fent at all EleGtions, Alienations, and other Debates, as other Canons 
+Fed.de are, unlefS there be a Cuftom tothe contrary + And if an Archdeacon. 
- a Con 7 ought to be conferr’d on a Canon, it may be conferr’d ona fupernu- 


mervary Canon, having a Stall in the Choir, and a Place in the Chapter, 


\ Conf. 366. according to Caftrenfis || ; but this only proceeds, when he is voluntarily 


lib, I. 


inftalled, and not when he comes by a Papal Mandate, I think. 
Canons are Collaterals unto Bifhops, as Cardinals are to the Popes ; and, 
therefore, as Men cannot be Cardinals without being in Orders; {fo nei- 


* Cl. 1. 6% ther can Men be Canons of a Church, without being in Orders*: For the 
+X. 3.7.2, Namber of Canons ought not to be fupply’d by Laymen t+. But though 
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a Canon, that is not in Holy Orders, cannot be a Member in any Cathe- 
dral or Collegiate Church, or have a Voice inthe Chapter; yeta Canon, 
promoted to Holy Orders before he is of a Lawful Age for the fufception 
of Orders, fhall have aVoice in the Chapter, becaufe this Right and Power 
principally flows from the Canonry itfelf At this Day, bya Canon of the 
Council of Yrewét, none can be chofen but fuch as are in Priefts, Deacons, 
or Sub-deacons Orders; and hereby they are obliged to be refident and 
officiate in their Churches, under the Penalties ordained by thar Council Il. 
For antiently Perfons might be Canons of a Church, if they were Clerks 
in the Leffer Orders. In refpe&t of Canons and Prebendaries, the fame is 
enacted by a Statute in Charles the Ild’s Reign here in Hgland, excep- 


*14Cax 2. ting the Law-Profeflor at Oxford, who may be a Layman*, But (not- 


Cap. qe 


withftanding the Law of Refidence as aforefaid) if a Canon of any 
Church fhall abfent himfelf from thence with or in the Service of his Br 
fhop, he fhall receive the Profits of his Prebend, tho’ there fhould be a 

Con- 
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Confitution of fue Church to the contrary ; which was the Cafe of 
rwo Canons in the Chureh of Mediz, and this Confticution was ftreng- 
then’d with an Oath by the Apoitolicl See t. ps Kage ay, 

The Bifhop, with the Content of the Chapter, may reitrain the antient 
Number of Canons, and Prebendaries, and out of many Canonrics and 
Prebends, conitirute a leffer Number: for ir rends to the Ditparagement 
of the Church (fay the Cazoaifis) that the Canons, who conftiture and 
make one Body: Politick, fhould not be able to fuppore themiecives in a fuit- 
able and decent Manner onthe Rents of the Church. So ehat one lawful 
Caufe for reftraining the Number of Canons and Prebendaries in any 
Church, is, when rhe Rents and Revenues of the Prebends and Canon- 
ries are nor enough to fupport the Prebendaries and Canons in a fir and 
convenient Manner: For there ought to be only fo many Canons and 
Prebendaries in a Church, as may handfomely live on the Rents and Re- 
venues thereof. 

The Collation of Prebends and Canonrics in a Cathedral Church does, 
according to the Opinion of feveral Perfuns, belong of common Right to 
the Bifhop and Chapter together ||; and wherever the Bifhop and Chap- yred. de 
ter have fuch Collation fmwnl & conpymct iit, neither the Lifhop alone, Sen, Conte 
nor his Chapter alone, can collate thereunto : But £zid. Bellamers + a 
of a contrary Opinion, and fays, that the Bifhop has the fole Collation unto a, 58. 
thefe Preferments. With us here in Exg/cad, fometimes the King, and 
fometimes the Bifhop fole Collates thereunto; and in fome Cathedrals 
the Chapter chufe their Canons. But of commonz Right, in fecular 
Collegiate Churches, vacant Prebends and Canonries are difpos’d of by 
Way of HleGtion and Prefentation made by the Dean and Chapter; and 
it belongs to the Bifhop to give Inftitution hereunto t; unlefs there be a 4¥eq. ce 


Cuitom to the contrary, which ought to be regarded, jon Cont 


Of Cancellation, or Cancelling of Deeds. 


HO Caacelletion may more properly be inferred in the Ticle of 

Initruments ; yet I fhall give it the Reader in this Place ac large, 
becaufe it may ferve to explain what comes afterwards under the ature- 
faid Title of Inftruments, and that of Lait Willsand Teltaments. Now 
Cuacellation, according to Burtolus |, is an expunging or wiping ouw of « 1,1, , 
the Contents of an Initrument by two Lines drawn in the manner of a D. 28.4.3 
Crofs: But, notwithftanding the Authority of this Definition, there are 
feyeral ways of cancelling a Deed or Inftrumenr in Writing. And the 
firft kind of Cazecelling is made by Word of Mouth; and a fecond is 
made by fome A& done, which hasa much greater Power and Operatiun 
in Law, than that which is made by word uf Mouti: only; efpecially 
when the whole is made in fuch an effe&tual manner, that the Inttrument 
uannot be read. The CaaceZling of an Initrument, or Laft Will and 
Teftament, which is made by a Notary on fome Requeft, is vifected by 
the making of fome other Inftrument or Teftament, or in fuch a manner 
whereby the firft Inftrument is nor torn; becauie fuch wa Inftrument 
ought to appear as a cancelled Deed *: and "tis the fame Thing, if fuck *atyy cose 
Centellation be made by the Judge’s Decree; beraule the Nosary may 7 leas 
not then tear an Initrument thus cancelled. he Canceling of un in- 
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ftrument formally made by Debtor and Creditor, difcharges the Debt; 
and that is call’d a formal Cameelling of a Deed, according to Baldus *, 
when it is made upon a good Confideration, where the Confideration adds 
Strength to the Cawcelling thereof: And this alfo proceeds in a Cancella- 
tiow which is not formally made, when it appears, that the fame was 
made by the Creditor, for it {hall difcharge the Debtor +; and fuch In. 
ftrument is prefum’d to becancelled by the Creditor, if it be found can- 
celled in his Cuftody, and he was deem’d a Man of Care and Caution in 
other Matters. But if fuch Inftrument be found cancelled in the Cuftody 
of the Debtor, unlefs it be upon a formal Confideration, it does not dif 
charge him, if it may be proved that the Inftrument was intrufted to his 
Keeping ; for it fhall be prefumed, that he himfelf cancelled ic}. Butina 
doubtful Cafe, if an Inftrument be found cancelled, it is prefum’d to be 
cancelled by the Will and Confent of the Creditor, whether it be found 
cancelled in the Keeping of the Debtor, or in the Hands of any other 


*Alex. cont Perfon*, If it be written on the Back of an Inftrument, or of a Bill 
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of Hand-writing, that Part of the Debt cr Legacy is paid, it is a Caw- 
cellation as to that Part of the Debt or Legacy, and the fame is prefum’d 
to be made by the Creditor’s Confent. 

He that cancels or defaces a Teftament, is thereby deem’d to have a 


. Will and Meaning of taking away the Force and Virtue thereof + 5 


which Will, in this refpe€t, ought to obferv’d as a Law: and fo the 
Teftament cancelled and defaced, is to be adjudged void ||, And that 


4 this Cancelling ov Defacing of the Teftament being objefted deftroys the 


Force thereof, is fuppos’d to be extended to thofe Teftaments Nuncupa- 
tive, that are afterwards reduced to Writing: fo that if a Man frit 
makes a Will by word of Mouth, then caufes the fame to be written, 
and afterwards willingly cancels or cuts the fame Writing or otherwife 
defaces it, fuch Teftament is then as if it had never been written at all *. 
Nor does it avail a Man to prove the fame by Witnefles: for tho’ Wri- 
ting does not belong to the Subftance of the Teftament, yet by Cancelling, 
the Teftator is prefum’d to have repented of the Making of it, and to 
have revoked the fame +. Moreover, tho’ no Caufe of UnworthinefS ap- 
pears either in the Executor, or any Legatee, which could induce the 
Teftator to difappoint them of their Hope; yet by Cancéllizg the Will, 
the fame fhall be void; and the Teftator is prefum’d to have done it in 
Favour of them that are to have the Adminiftration of hisGoods after he 
dies Inteftate |, And thus much of Cawcellatiou for the prefent, till I 
come to {peak of Inftruments and Laft Wills and Teftaments, 
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Of Cardinals, their Rife and Power in the Church. 


BOUT the Year 817, when Pope Pafca/ the iff, was advanced 

“\, tothe Papacy, the Priefts of the feveral Churches in Rome, in order 
to have a nearer and clofer Correfpondence with the Pope, and as well 
to qualify themfelves for eleCting him, as to adorn their Power with a 
more eminent Title, began to call themfelves Cardinals ; and arroga- 
ted fo much to themfelves, efpecially having excluded the People of 
Rome 
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Rie from any Voice in the Election, that a Pope was feldom chofen, 
unlefs ir was out of their Number: Whicreupon, after the Death of Py 
col, Exgene we Ud, was created Pope, from che Title of Cerdinad of 
Stkha Sabine. And thus in Procefs of ‘Time, this Order of Cardiaals, 
which was unknown to the Cliriftiaa Church in former Ages, becamean 
Order erected in the Church of Roa, fuperior unto Bifhops chemfelves : 
For at firlt they were only efteem’d and reckon’d among the Number of 
Priefts and Deacons, till after the tenth Century, when they began to 
exalt thenifelves above their Degree. But norwithitanding this, they 
were accounted inferior to Biflops till the Year r200, or (others fay) till 
the Year r305, when Clmext the Vth, was Pope; fince which Time 
they have fo jar advanced themfelves, that they fer themfelves above 
Kings, or (at leaft) make themfelves equal to them, and retain Bifhops 
themielves as Servants intheir Houfes: and it will be impoffible ro cleanfe 
and reform the Romo Church (that Axgeam Stable of Filthand Nafti- 
nefs) till both Cardinals and Bifhops are brought to their former Ranks 
and proper Places in the Church, 

Heretofore none but Cardinal-Priefts, and Cardinal-Deacons, could 
chufe the Pope ; for as yet a Cardinal could not be a Bifhop, becaufe a 
Bithoprick requires continual Refidence ; and, as a Cardinal is the Pope's 
Affiftant, and his Prefeace always required in Council, he cannot refide on 
his Bifhoprick, which was once looked upon as a very great Crime noe to 
do. Nor ought any Perfon whatever to ftand for the Papacy, unlefS he 
advanced himfelf thereunto by diftin&: Degrees, as Cardinal Pricit, or 
Cardinal-Deacon : And, by the Curnow Law, if a Pope was inthron’d with- 
out 2 Canonical Election of Cardinals, and the Prefence of Religious 
Clerks, he was not to bedeem’d Apoftolical, but /poftatical* ; and by * 79 Dit 
thefe Cardinals the Pope governs his Territories. But tho? the Number “ “ 
of Cardinals, by a Conftirution of Pope Sixt#s the Vth, was limited 
to Seventy, according to that of Céri/Ps Difciples; yet Popes, by a 
Difpenfation, do fometimes exceed this Number, and fometimes they 
donot come up t0 it. 

Among thele Cardinals, we find fome Perfons defcended from the 

chiefeit Families in Bxrope: and among them, to encourage their Fide- 
lity to him, the Pope divides the four chief Offices of State. The firft is 
that of Great Pewitentiary, who, together with his Counfellors, pre- 
feribes the Meafure of Peaaace to fuch Perfons as make a Confeffion of 
their Sins, after he has confider’d and ponder’d the Matter well ; that is 
to fay, after he has compounded with them for an ealy Peanance. There 
are other Inferior Peaitextiaries, that are fubje& to him; and do either 
abfolve the Perfons Conteffing, or elie do, by concealing their Names, 
remit them ro the fupreme Tribunal of the Great Pemitextiaiy, tor a 
Punifhment of their Sins, according to the greatnefs of their Crimes. 
The fecond great Officer is that of the Pope’s car, who has the Care of 
Divine Worfhip, and of the Spiritual Government of the Church. ‘Tae 
third is that of his P’ice-CAaacellor, for he referves the Office of Ch. 
cellor to himfelf. And the fourth great Officer is that of tlw Pope’s Chem. 
berdain. Ue has other Minifters under him, as all other Princes have: Buz 
of thefs I fhall nor difcourfe. 

Thefe Men are tiled Czrdimals+, becaufe (according to fome Men’s 7 Gluck a 
Opinion) they are ferviceable to the Apoftolick See, as an Axel or Hinge © 4.08» 
(in 7 etiz celled Curdy) on which - help Government of jhe Church | 
turns, Yer they may more properly be fo ftiled by way Of AWelPioy, 9. me, 
ere 4 they eu from the Pope’s =e the Hinge and Siniageseend op des on 
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all the Affairs of the Romi/h Church, according to Syleius on thefe Words 
of Virgil, viz. 
Hand tanto ceffabit cardine rerum. 


They are faid to be part of the Pope’s Body in the fame Senfe as Senators 
are {aid to be Part of the Prince’s Body: And fometimes they are ftiled 
the Pope’s Brethren, and Co-adjutors, by whofe Advice he governs and 
judges the Popijh Part of Mankind. And thus the Church has firft its 
Senate or College of Cardinals ; out of which, on the Pope’s Death, ano- 
ther Pope is chofen as from his Body: And, therefore, as thefe Men are 
faid to be the Pope’s Companions, they are of the greateft Dignicy in 
that Church ; and are, according to fob. Andreas, ftiled Children of the 
firft Degree to the Pope, who is the only Spoufe of the Church, if we 
may believe the Romanifts. In all Embaffies and Legations, by a Decree 
of the Council of Lateraw*, they bear the Arms of the Apoftolick See; 
and Legates d Latere are for the moft part chofen out of the Body of 
Cardinals. The Council of Baf/ prefcribed a Form for the eleCting of 
all Cardinals many Years ago, but this Form is now laid afide by the 
Pope’s fole Nomination of them: and every fuch Eleftion, when it 
obtain’d, was to be made by the Confent of all the Cardinals then prefent ; 
and by way of Scrutiny; pitching on fome honeft Man of good Morals, 
and born in lawful Wedlock, who was a Licentiate or Doctor in fome 
Faculty, of thirty Years of Age, and could not be the Pope’s Nephew 
either by Brother or Sifter’s Side, or the Nephew of any of the Cardinals. 
But now as Cardinals are made by the Pope’s Will and Pleafure, they may 
be not only the Pope’s Nephews, but are very often his natural Children 
called by the Name of Nephews. 

In Refpe& of their Titles or Benefices, there are Cardinal-Bifhops, 
Cardirial-Priefis, and Cardinal-Deacons; and all thefe Cardinals, in 
Refpe&t of their Titles decreed them, have almoft all of them Epifco- 
pal Jurifdi@ion; and thefe Titles are equivalent and borrow’d from the 
Churches or Dioceffes +: And by thefe Titles the Dignity of the Cardinal- 
fhip is divided and diftinguifh’d. ‘The Cardinal Bifhops are the Cardi- 
nals of Offia, Prauefte, Santta Sabina, Velitra, Albano, Santio Rufi- 
no, Tufculano, &c. The Cardinals were fummon’d formerly by the 
Pope to meet twice a Week as the Pope’s Council, which was called the 
Confiftory ; but now upon the Decreafe of Bufinefs in the Church, once a 
Week is fufficient. To thefe Pope Izmocent the IVth, about the Year 
y250, gave the Red Hat, and granted the Honour of riding thro’ the 
City of Rome on Horfe-back |. 


Of Catechifm or Catechizing. 


Atechifm is derived from the Greek Verb wmy:«, originally fignifying 
C the fame as in the Huglih Tongue. This Prepofition «= makes it, 
being a Verb Neuter, to have an aftive Signification: And he is proper- 
ly faid whixév, who tefls us any thing which be would teach us by way 
of Tnftruétion. And hence it fignifies to teach the an" or ~ 

rounds 


Parergou Furs Canonict Anglicani, 145 
Grounds of any Art; bue in a peculiar Senfe, to teach the Principles of 
the Chriftian Religion, which we in Englij(h call Catechizing, as fidy 
enough derived from the Greek Word. Some fay, that Heathen Authors 
riever knew the Ufe of this Word, but they are entirely miftaken ; for 
Luciamufes it in this very fenfe, vis. to teach the Rudiments of an Art *. * Vid Sepa 
By Catechizing then, according to the general Notion of the Word, 1 &* 
mean nothing elie but the Minifter’s InftruGhing theYouth of his Parihh in 
the ways of Virtue and Religion by an cafy and familiar Method, which 
here in Evgland was enjoin’d by the antient Canons of the Church, as 
may be feen in the xsth Canon of the Council of Civee//oe, and in the 
éth of King Edgar's Canons. Now the Bulinefs of Catechizing was 
infticured for three Reafons. Fyr/?, For the Inftrufting Yourh in the com. 
mon Articles of Religion and the Chriftian Faith. Secomd/y, That they 
may be able to give an Anf{wer, in making a Profeffion of their Faith, 
And, Thirdly, That they may make a Promife, and give fome Surery of 
the Obiervance of this Faith, And becaufe a Perfon of an adult Age 
proprium babet peccatum, and may of himfelf anfwer for himfelf, thefe 
three Things, as abovemention’d, are required of him: But as to an In. 
fant cuilty of no a€tual Sin, and who cannot in his own Perfon he faid to 
believe, thefe three Things are required from him by his Subfticuce or 
Vicar, who anfwers for him touching his Profeffion and Obfervance of 
this Faith, For it was the Cuftom of the Carechumens, or Catechized 
before the reeeiving of Baptifm, to repeat the Creed and at every Article 
the Pricit asked them, whether they beliesed ? Towhich they anfwer’d, 
yes I believe Wheretore, when they faid, they belioee the Remiffiow of 
‘Sins, Noeatiagz aot allowing the Remiffion of Sins, abolifh’d that Article, 


and she Confeffion of Faith, which the Catechiz’d repeated }, ¥Cypn Ri 
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Of a Caveat, and the feveral Kinds thereof. 


Cweat in Law is in the Nature of an Inhibition ; and is an Intima- 

tion given to fome Ordinary or Ecclefiaftical Judge by the A& of 
Man, notifying to him, that he ought co beware how he aéts in fuch or 
fuch an Affair: And this fufpends the Proceedings of fuch ordinary or 
Ecclefiaftical Judge, till fuch Time asthe Merits of fucha Cacweat ate de- 
termin’d, or (at leaft) till the fame is fubdu€ted. Among the feveral 
forts of Caveats, thefe are three, o7g. The firlt relates to the Admiffion 
of Clerks unto Ecclefiaftical Benefices; the fecond to the admitting of 
Perfons ro Letters of Adminiftration ; and the third hag a refpe& to the 
Probate of laft Wills and Teftaments. 1 fhall begin with the firit. 

If a Patron, before his Church is void, fufpeéts fome Pretender or other 
will conteft the Title of his Advowfon, it is advifable for him to enter 2 
Cavecs with the Bifhop or his Regifter in this Form, ej. Cuceat Epifco- 
pus Winton, #2 quis admittater ad Ecclefiam de VW. nift comvocatus veh 
citatus R. B. ec. The Caronifts allow this to be done in the Incum- 
bent’s Life-time qyia veretur damnum futurum ; and that if another re. 
ceives Canonical Inftitution after the entry of fuch 2 Cuceut, without 
Notice given to him who enter’d it, theInftitution is void. Bur "tis other- 
wife at the Common Law: Fora Cueeetis only for the Benefit of the Bi- 
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fhop, and to prevent his being found a Difturber; it does not. piefervé 
us illafum {fo as to make all fubfequent Proceedings void, becaufe it 
does not come from any Superior. And ’tis the fame in the Spiricual 
Court as it is inthe Temporal, that is to fay, it is onlyan AG of Cau- 
tion for the betrter Information of the Judges: Inthe Cafe of Hutchins. 
againft Ghver, it was concluded that a Caveat is void, if it be entred be- 
fore the Church is void, and upon that Reafon only, which implies, That 
if ic had been feafonably enter’d, it fhould have had its effect by the 
Common Law. For in the Lord Zouch’s Cafe it was faid, That .if a 
Church becomes void, and a ftranger enters a Cavezt with the Bifhop’s 
Regifter, that none be infticured to the Church till he be made privy to 
it, and the Bifhop before he has notice of the Caveat, inftitutes a Clerk, 
fuch Inftitution is merely void by the Camow Law ; for the Regifter ought 
to notify the Caveat tothe Bifhop, and his Negligence, in this Cafe, fhall 
not prejudice him that enter’d it. And if the Bifhop, upon notice of the 
Caveat, afligns a Day to him that puts it in, and beforethe Day inftitutes 
a Clerk, fuch Inftitution is merely void. And ’twas faid in Hutchins’s 
Cafe, That a Caveat to hinder Admiffion and Inftitution into an Ec- 
elefiaftical Benefice, according to the Cazoz Law, was only in force for 
three Months ; and that any one may fafely prefent after that sime, as if 
*Crék. Rep» no Caveat had been enter’d*. But though a Cavear enievd in the In- 
pi 2d- 464 cumbent’s Life-time be idle and to no purpofe, according t Common 
+ Poph. Rep. Law: For ’ewas faid both in Rowe’s} and Hutchins’s Caie, thar a Biihop 
333: ve need not regard a Cavegt enter’d before the voidance of a Church; yet 
ap (Lthink) a Bifhop would do well to fhew regard hereto, as being a Judge, 
and not only fo, but the great Paftor of the Diocefs too; and ought, 
confequently, foto behave himfelf, as to manifeft his due refpe&t to Equi- 
ty as wellas {tri Law: And, therefore, to do what he lawfully may, 
thes no Perfon by his Hafte be furpriz’d, but may have a timely opportuni- 
ty to fet up his Intereft without any Difadvantage thereunto. But "tis 
not advifeable for a Bifhop to refufe Admiffion and Inftitution of a 
Clerk only, becaufe a Caveat was enter’d before fuch Voidance, but that 
he only fufpends the Admiffion of him, till he can enquire touching his 
Life and Converfation and the like; left the Bifhop, in a Quare Impedit, 
)Rollsut  fhould be founda Difturber |]. And this puts me in mind, that a Caveat may 
fupra. be enter’d againft the Admiffion of a Clerk upon the fcore of {candalous 
Crimes committed by him ; but then thefe Crimes ought to be of fuch a 
Nature as would induce Deprivation, if they were done after Inftitution: 
But in this Cafe, even by the Cavzon Law, the Caveat ought to be enter’d 
after the Incumbent’s Death, and the Bifhop, before he receives fuch a 
Caveat, May require proper fecurity for the Profecution and Maintaining 
thereof. 

Secondly, \n refpett of Letters of Adminiftration, which if granted 
whilft a Caveat is depending, it is void in Law. JY. Adminittratrix, 
fued the Defendant in the Court of Chancery: The Defendant thew’d, 
That before Adminiftration was committed to the Plaintiff, he put in a 
Caveat in the Ecclefiaftical Court, pending which Caveaz, the Plaintiff 
obtain’d Letters of Adminiftration, of which he demanded Judgment’ 
pending the Appeal. It was faid that the fame was a good Caufe to flay 
the Suit till the Appeal was-determin’d. In this Cafe it was alfo faid, 
that the fame was not like toa Writ of Error; for by purchafing a Writ 
of Error, the Judgment is not impeach’d till the Record is reverted : 
but the very bringing of an Appeal, is a Sufpenfion of the firft Judgment 

* Gouldesb. for the principal Marrer*. And thus alfo in this kind of Caveaz, there 
Rep, P1192 is a difference between the Common and Canon Law: For if after a Ca 
weat 
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far ectu’d agate the grunting of Letters of Adminiftration, they be 
(notwithitanding fret Cumewt depending) graneed by another, it is good, 
at Common Law; bur "tiv ovherwile in the Spiritual Court, where, by 
the Cievd Law, an Adminiitration (pending a Cave?) is void. 
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Of a Caufe, Controverfy, Suit, Inflance, and 
the like. 


N Judgement fome Perfons are neceflarily prefent as Principals, and 

others only as Accef{irics. . The Principals are the Judge, Plaintiff, 
and Defendant in Civil Canfes ; and fome add Witnefles hereunto: But, 
I think, Witneffes ought more truly to be reckon’d among dcceffartes. 
And therefore, fince Witnefles only ferve to ftrengthen and confirm the 
Plaintiff or Defendant’s Intention when other Proofs cannot be had, 1 
fhall trear of them hereafter in a more proper Place, and proceed to treat 
of a Cau/fe, as being that which gives a Beginning to Judicature. 

Now the Word Caufe is fo call’d (according to fomet) from the Latin tCard: in 
Word Chzos, which was the beginning of all things; and in this Senfe, a ¢ Sin. ia 
Caufe may be faid to be the materia! Beginning of a Fudicial Procefs : 5 oppol de 
But, ia my humble Opinion, a Caufe which is deduced in Judgment is fo S*eut 
called from the Lictixn Word Cafus; becaufe it cafually happens and 
comes to pafs||. There are feven Caufes confider’d in Judgment, of. 1x. 5. aa 
the Muterial, Efficient and Formal Caufe ; and likewile a Natural, Sub- '> 
fantial, and Accidental Caufe; and, laftly, a Five Caufe. The firft is 
the Afateriaj Caufe, from whence any thing immediately proceeds and 
comes to pafs; and that which happens or is derived from it, is in Letja 
term’d Marteriatym or Res Materigta *: As when a Cup or Bow! is * Texz 
made of Silver, theSilver is called the merteric? Caufe thereof, and the $lo% & 
Cup or Bowl is called the Materiatam. But in refpeCt to Judicature, p oo 
the material Caule of a Fudicéah Procefs is the very Caufe ittelf which 
is brought into Court, whether it be a Civil or a Criminal Caufe+; be 425. 4 
caufe a Fudrcéal Proceeding immediately happens, and is derived from *® 
the Caute irfelf: And the Fudécial Procefs may be called the Marerintwm. 

The Effciert Caufe is that which makes an AG, or pertorms fome Work 
by the Help and Means of the Materéa? Caufe: And, according to Rzi 
dus, is divided into a proximate and remote Caufe, as may be exempli- 
fy’d in Building. For the Mafon or Builder of the Walls is faid to be the 
proximate Caufe, as being the immediate Maker of the Walls: Bur the 
Proprietor or Mafter thereof, who caufes the Walls to be built, is the re. 
more Caufe thereof: Therefore, in matters of Judicature, the effcsemz 
Caufe is the Judge, Plaintiff and Detendant; becaufe the Court and Bu- 
fincfs of Judicature confifts of thefe three Perfons!!: And this is call’d the 1% 5. 4a 
preceimate efficient Caufe of Judicature, becguie Judicature immediately ‘~ 
preseeds from thete three Perfons. A romnte efficicat Caute may-alio be 
cenlider’d in Judicature; as when 2 Perfon litigates by his Prodoar and 
thetike, For then a Proctor is the Progyanct, aud his Client is tae py 
#ioge Caufe; or rather the Proctor may be term’d the effigient Inftrumen_ 
ral Gaute, The third Caufe confider’d in Judgment. ta the Fav agy/ Cur 
Hell 
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which confifts in the Order and Method prefcribed and laid down by the Lave 
for doing any A&; as whenan AG ought to be done with fome folemnity 
of Law; for then fuch folemnity is faid to be in the Form of the AG itfelf. 
An example hereof we have ina laft Willand Teftament, wherein (ac- 
cording to the Coil Law) feven Witnefles are formaily vequir’d : fo that 
if one of thefe Wirnefles ave wanting in Number, the Teftament is not 
valid™. Tis the fame thing in a Stipulation, wherein the Form is, That 
an Interrogation be previous thereunto; and an Anfwer ought to follow 
on fuch an Interrogation or Queftion put ¢: And fo it is in the Alienation 
of a Minor’s Eftate, and of that of the Church}, And thus where the Law 
fays, that fuch an A€t ought to be executed in Writing, that Writing 
Baldus* ftiles the Form bf the A&. ‘That is called the Formal Caufe of 
a Thing, which gives a Being to the Thing ; and if that Horm be omic. 
ted, it vitiatesthe AQ {. But in refpe& of the FurmaiCaufe of a Fudi- 
cial Caufe, we may reckon the Order and Solemnity of the Procefs itfelf, 
viz. That a Libel ought to be firft exhibited; edly, Conteftation of Suit 
made; 3dly, a Term-Probatory affign’d ; and, laftly, a Sentence pro- 
nounc’d: For if this Form or Order be omitted or perverted, the Sen- 
tence is not valid||. Moreover, ’Tis of the Form and Solemnity of Judi- 
cature, that the Judge fhould fir on the Bench, and not ftandup. The 
fourth Caufe confider’d in Judicature is the Subffantial Caufe ; on whick 
the whole Force, Name, and Effet of the Act itfelf depend. For Ex. 
ample, in a ContraGt of Bargain and Sale, the Subftance of that Con- 
trad is the Thing and Price agreed on: For without thefe Things, 
fuch Contra& cannot be made and executed, without its being null 
and void*. Thus alfo in Matters of Judicature, the Subffantials of all 
Judicial Procefles are the Hifential Atts of Judicature themfelves; as a 
Libel, Conteftation of Suit; the Oath of Calumny in fome Courts and 
the like. I would not have any one fancy, that the Inftance which I have 
given inthe Formalia of Judicature, to be one and the fame with this of 
the Subftantials ; For in the Formalia, 1 only confider the Order of the 
Solemnity, but in Subffawtials, 1 confider the AGts themfelves properly 
intervening + The fifth Caufe confider’d in Judicature is a natural 
Caufe ; and thofe Things are faid to be natural toany A&t, which zacitly 
proceed from the Nature of the A& itfelf, without that which is faid 
to be of the At: Thus we fay ina Loan or Mutua wherein it tacitly 
proceeds from the Nature of it, that they ought to be founded on Equity 
- on both Sides, and ought to be fatisfy’d|. And alfo in a Contraét of 

Sale, wherein it ¢acizly proceeds from the Nature of it, That the Vendor 
-6 fhould be liable to an Evi&tion *, and fhould not be obliged to pay the 
Price, but only to deliver the Goods +. And thus in matters of Judica- 
ture, Firft, *Lis the Nature of a fudicial Procefs, that it ought to be de- 
termin’d in that Court where it had its Beginning ||. edly, That it ought 
to be an individual Thing*. And 3dly, That an Equality be obferv’d be- 
tween Plaintiff and Defendant, and that it fhould not hale on either 
Side. And, laftly, That the Inftance of the Caufe ought to be finifh’d 
within three Years in a Civil, and two Years in a Criminal Caufef. A 
fixth Caufe confider’d in Judicature, is ftiled an Accidental Caufe; and 
the Accidental of any Att, is faid to be whatever advenes to the A& 
itfelf already fubftantiated |; For an Accident, according to the Logi- 
bians, is that, quod poteft adeffe & abeffe ab aliquo fubjetio prater ipfius 
fubjctti corruptionem. Therefore every Patt which isannex’d to a Con- 
tract of Sale, befides the Thing and the Price, is call’d an Accidental Pak 


*In.113. or Covenant ; becaufe, according to Baldus *, the Contra&t may fubfitt 
D.16 148 without it, And thus in Judicature, all Things that happen ina Fudicial 
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Procefs by the Oppofition of either Party, befides the Subftance and Form 
of the Procefs itfelF, may be called the ecrdemta/s*: And an Example 
hereof may be given in all Exceptions, which the Litigant propounds 
againtt the Perfon of his Adverfary, or againft Witneiles, the Libel, and the 
like. All thefe Things are called fccidentals ; becaufe fome new Incident 
in Judicature may emerge uponthem, on which the Judge ought to proceed 
by [nterlocntion, and the principal Matter in Queltion, may be handled 
without them; becaufe ic does not touch the Subitance or Form of the Fa- 
dicial ProcefS. ‘The laft Caufe confider’d in Judicature, is what we call the 
final Caufe ; and it is fo itiled, becaufe fome AG& is done to thar End ; and 
if this End ceafes, the Effet of that AG ceafes with ict: Thus ina Fxdjci- 
ai Procefs, the final End thereof is a definitive Sentence; for that a Caufe is 
brought into Court, to the end that it fhould be determin’d by a Sentence {, 
and that every one fhould have his Right *: And to this end the Laws 
tend very much, and abhor to find Suits engender and protraét Suits +. And 
that the Sentence itfelf is the final End of a ¥udiciad Proceis, appears 
from hence ; becaufe where there is no Sentence, the Effect of the Fud- 
cia] Procels, which is the Execution, ceafes. Secimes fays |l, that the final 
Caufe of every A& isthe principal Intent of the Man that does that A& ; 
and as the principal Intent of a Man’s commencing and profecuring a Suit, 
is the coming at aSentence, the Sentence itfelf is the final Caute of the 
Suic; which is properly called the Caufe, and none elfe; and is the Caufe 
of all other Caufes, according to drifforle. 

Having thus fhewn after whar manner thefe feven Caufes are confi- 
der’d in Judicature, I fhall next confider, as a Supplement hereunto, whe- 
ther a Fadicial Procefs may be made (at leaft) by the Confent of the Liti- 
gants, without the Intervention of thefe feven Caufes, or fome of them ? 
wiz. Whether the Parties may renounce the Subftantials and Formals of a 
Fudiciid Proce; and thus of the other Caufes abovemention’d. And, 
firft, as to the material Caufe, the Parties cannot wave and renounce the 
fame ; becaufe as eee Procefs is guid Materictum from the Caufe 
itfelf deduced in Judgment, it cannot iz eff6 be produced fine cjus 
Muterid ; and confequently, neither the Parties, nor the Judge can act 
Fudicially without the material Caufe; becaufe it is impoifible in the 
Nature of Things, fince a Shipwright may as well build a Ship without 
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not renounce the fame, nor can a Fadicia/ Procefs be produced, im aff, 
without it; becaufe it would be as abfurd and ridiculous, as for a Child 
to be born without a Father. 3¢%, In Refpett of the Formas Caufe, it 
admits of this DiftinGtion, eiz, That either the Form is fuch as principally 
refpects the Favour of one of the Parties, and then the Party may wave 
{uch a Form as isin Favour of himfelf, and the Fudicial Procefs is valid, 
as in the Oath of a Witnefs; for a Witnefs is obliged to {wear pro formd, 
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otherwife his Depofition is not valid without an Oath *, and yet the Oath *¢ 4.22% 
may be remitred to the WitnefS by confent of Parties, and his Depofition S°2'2°>* 


fhall be valid, becaufe this Porm is introduced in favour of the Party. 
Or elfe the Form is fuch as principally refpefts publick Right, and then ic 
cannot be wav'd ; as the Order of a fudicagl Procefs : But this ought only 
to be underftood to proceed, when the Parties would omit the Form 
of a Zudicias ProcefS, and would have the Judge’s Sentence valid with- 
our fach Order obferv’d, which they cannor do. But if the Parties 
would wholly fet afide this Order, and would have the Judge proceed ax 
arbitrio, they may do this, and the Sentence fhall be valid as an Award 
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to Baldus, when the Parties may proceed fusumarily, and they chufe the 
ordinary way of Proceeding, the Caufe. is made Plezary: And thus this 
feems entirely to depend oa the Will of the Parties *. If a Libel inter- 
venes and be exhibited ina Caufe, wherein a Libel is not required ; and, 
the Caufe being thus commenced ofd oydinarid, it ought to be ended in 
a folemn manner by a Sentence; for that the Caufe is hereby made a 
Plenary Caufe, and ought to be determin’d Plenarily}. If the Prince 
commits a Caufe to the Judge to proceed therein in a /wammary Manner, 
arid he proceeds plenarily, the Procefs is invalid, as being made in a Ple- 
navy and Ordinary way |... 

The whole Courfe or Mode of Fudicial Proceeding is divided into 
three Parts. ‘The firft Part lafts from the Date of the Citation to the 
joining of Iffue or Conteftation of Suit, exclufively. The fecond conti- 
nues to a Conclufion in the Caufe, izclufively. And the third Part en- 
dures from a Conclufion in the Caufe to the Time of pronouncing a de- 
finitive Sentence, inclufevely : And each of thefe three Parts has its di- 
ftinG& Divilions ; one of which fucceffively follows the other.. The fir{t 
entire Part of Judicature is ftiled Principium Judicii among the Ciui- 
lians, beginning with the Citation, and ending with Conteftation of Suit 
exclufively as atorefaid: And, confequently, all the Acts and Members 
done in this firft Part, are faid to be done zz principio Fudiciz; becaufe 
Judgment is then faid to be begun, when Conteftation of Suit is made. 
Therefore I fhall here confider, what are the particular AGts or Members 
that are compriz’d in this firft Part of Judicature; wherein there is ufually 
faid to be an Intervention of ten ACs; fome of which I fhall treat of 
in the following Chapters, namely, Férff, Of a Citation; 2/y, Of Con- 
tumacy ; 3dly, Of exhibiting a Libel; 4zb/y, Of Re-convention ; 5¢hly, OF 
What the Civilians call Laudatio Authoris; 6tbly, OF Nomination ; 
7thly, OF Interrogation; 82h/y, Of Satifdation or Bail; gzbly, OF Excep- 
tions; And, rosb/y, OF Conteftation of Suit: Of all of which feverally in 
their proper Places. Moreover, “tis here to be noted, that we come at 
this Prizcipium Fudicii feveral ways, viz. either by way of Aion, 
Accufation, Inquifition, Denunciation, or by imploring the Office of the 
Judge. Of which four ways of commencing Judicature, I {hall here firft 
briefly difcourfe of by the Bye. 

Judicature is firft commenced by way of AGion: But this only confitts 
and lies ina Civil Caufe ; as when any one profecutes that which is due to 
him by impleading the adverfe Party cévi//y, as 1 fhall hereafter obferve. 
And the Plaintiff is then faid to bring his Aftion; or, as we phrafe it in 
Latin Terms, agere iw Judicio. In every Perfonal A€tion, there is a 
twofold Caufe of fuing; the one called the Proximate, and the other the 
Remote Caufe thereof; In a Perfonal ACtion, the Proximate Caufe is 
the Obligationil, and the Remote Caufe isthe Contract *: Andin fuchan 
AGtion ’tis fufficient to exprefs the Rezzote Caufe in this or the like Man- 
ner, viz. Peto ad te Decem ex Mutuo vel ex Depofito, that is*to fay, I 
demand of you the ten Pounds, which I lent you, or which I lodg’d in 
your Hands by way of Depofit: And the Reafon of this is, becaufe a 
Proximate Caufe is prefum’d and inferr’d from a Remote Canute. But in 
fuch an ACtion it isnot enough barely to exprefs the Proximate Caufe in 
the Libel: becaufe fuch a Libel would be uncertain, and confequently inept, 
for that it concludes no certain Right of A€tion, nor can the Defendant 
deliberate with himfelf, if the Remote Caufe of A€&tion be not exprefs’d 
inthe Libel, whether he will fubmit or contend in the Caufe. Ina Real 
A&tion, the Proximate Caufe is the Property or Ownerfhip of the Thing 
in Controverfy; and the Remote Caufe is the Fact whereby fuch One 
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fhip or Property is caufed ; or the very Right of bringing the AAinn, 
As ior Eaanmple, L demand fich an Eftate, becaufe it was devistl or tild 
to me by Tiries, ada delivery thereof made: And, in fuch an Aion, 
according 1 the common Opinion of the Dedgtors, it is fifficient to ex- 
prefs the Prex/mate Caufe in the Libel ; and tuch a Libel ts valid, becaufe 
the Defendunt is thereby render’d more cereain of the Plaintiff's Riche of 
A@ion; and, confequently, he better knows, whether he will conteit 
or give up the Suit *, For feveral Perfons cannot 1t one and the fyme "% 2.5% 
Time have an entire Property in one and the fame Thing ¢ ; nor can Doini. 5 916 
nion and Property accrue unto one Perfon by virtue of feveral Titles |, And, 1. -x 
therefore, it is not neceffary in fuch a Libel to expreis the Name of the “ 4" 3 
Adtion ; becaufe the Nature and Quality of the Action is inferr’d and de. “ 
monitrated er Canfd petendi, that is to fay, from the Caufe and Manner 
of concluding *. And the Judge may, and ought io infer what Attion iy «x. as.) 
commenced trom what is deduced therein, if the Matter be obfcure: 
which is much for the Plaintiffs Advantage. For in a doubtful Caule thee 
Remedy and that ACtion is underitood to be given, which may be bet an- 
ly’d to che Fact or Cafe in Point t. ** (Dp ee 
The fecond way of coming into Judgment, is by way of Jiccefvriin, 
As when any one brings a Criminal Caufe into Judzmenr by impeaching 
or accufine his Adverfary, and this thro’ the Means of a Libel or foie 
other Complaint form’d in Writing, touching fome Crime committed h 
the Party accus’d, and infcribed by the Accufer, as I have already ob- 
ferv’d under chat Title. 
The third way we come into Judgment, is by way of Inquifition or 
Enquiry. And this Method of Fadicial Proceeding, likewife obtains in 
all Criminal Caufes, wherein an enquiry is made, and the Procefs is 
furm’d for the Advantage of the Publick; whenever a Perfon has com- 
mitted fume Crime, and no particular Man accufes him thereof: For in 
fuch a Cafe, the Judge may then cx mero Officio make fome enquiry 
touching the fame; left fuch a Crime fhould go unpunifh’d. And the 
Judge may punifs the Perfon found guilty thereof upon fuch an enquiry, 
by the Means of legal Evidence: for by the Law, no one can be con- 
demn’d of any Crime, unlef$ tome ccx{2tion or Leguifition be previous 
to fuch a Condemnation. But of this hereafter. 
A Law-Suit ought to be decided in Purfuance of fuch Laws, as lave az 
Exiftence at the Time when the Suit or Controverfy was commenced, 
and not accurding to a Privilege obvain’d pendeate fits, unlefs mention 
be therein made of the Pendency of fuch Suit. Now the Pendency of a 
Suit in refpedt of bora the Parties, is induced by joining of [fue in the 
Caufe : Therefore, tho’ it may be ftiled Tis or Suit beiore Contethation 
of Suit; yer it cannot be faid to be Lis Motz, or Pendency of Suit, till af 
terwards. Nor is there any Thing pray’d by the Defendant, be-sufw a 
Libel has been offer’d to the Judce: And therefore, before Conteftation of 
Suit, che Defendant is not éz Afora*. Buc a Libel offer’d to the Prince, * i Cont 
eifetts a Pendency of Suit ; and fo does the Prince’s Referipe or Decree: 7?" * * 
which Ba/des underftands to be true, when fuch Releripr is granted at 
the Inftance of a Party ; but it is orherwife, if ic be granted Afoty pro- 
jo} But 2 Pendeney of Suit, in refpect of the Plaintii®, is induced «tue 
‘et fild Cirnemtiffione, or by the Judge’s Decree for citing the Defendant, 4 
the’ fue Civiion has not as yet reached his Knowledge, but "tiv neceffa. 
ry, in refpett of che Defendant, that he fhould haye Knowledge of 
it i. act . 
Te has foeen faid, ‘That by the Cini Law, Criminal Caufis ought to be tau ink 
determun’d withia che Space oF — : wet fome haye doubred how “**> 
q this 
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this ought to be underftood, fince thefe are of greater Weight and Im- 
portance than Civil Caufes* ; and various Reafons have been affign’d for 
this Doubt. For it feems t6 impugn a Law in the Digeffs t, which grants 
Delays and Imparlances in Law rather in Criminal than Civil Caufes. 
But to this [ anfwer, That as to the Iuffazce or Time of Iufrance, the 
curricula annorum were juftly lop’d off, to the end that the Parties might 
proceed in Criminal Caufes with more Care and Vigilance, as being in an 
odious Affair or Matter. But ’tis otherwife in fuch Delays as conduce to 
the finding out of Truth in the Caufe, from which Delays a Criminal 
Caufe ought not to be barr’d in any wife ; becaufe thefe Delays ought to 
go with a more open Bofom in Criminal than in Civil Caufes. Again, it 
has been remembred, that Civil Caufes ought to be ended within three 
Yearstime; but yet you may extend this Term, if the Matter be de- 
lay’d thro’ the Cavils and Subterfuges of the adverfe Party. But tho’ 
Civil Caufes, of how great Weight and Confequence foever, according to 
fome Mens Opinions, are of lefs Moment than Criminal Caufes; yer 
Bariolus, and the Doéors|| are, by Implication, of a different Opinion, 
delivering it as their common Suffrage, That Civil Caufes are, in fome 
Refpects, equivalent unto Criminal Caufes, and of as great Importance. 
As where a great Sum of Money is fued for; or where the State of Man 
or the like is in Debate, and canvafs’d in Judgment. But I then fay, That 
this Equivalency only refpetts the careful and diligent admiffion of Proofs; 
but, as to the Time of Izffamce, they are not equivalent. By the Ufage 
of Eugland, France, and Holland, there is no certain Time prefcribed, 
within which Criminal Caufes ought to be determin’d; yet they ought 
to be decided and come to an end with all poffible Difpatch ; and to 
be heard before al] other Caufes. But wherethe Civi/ Law is moft firi&- 
ly praGis’d, the Time of Zzfazce fhall not commence or run till after 
Conteftation of Suit ; becauie *tis not call’d an Inftance till Judgment is 
commenced. But Judgment is not begun till Conteftation of Suit, as 
aforefaid. Hence if any Difpute arifes before Conteftation of Suit, 
thofe fhall only be deem’d AGs of Imparlauce in refpet of Time: As 
when the Difpute is about the Jurifdiction of the Court, or about a fut 
petted Judge, or any other dilatory Matters; as an Exception touching 
the Litigant’s Perfon is. ‘Thefe, 1 fay, are not reckon’d any Part of the 
Lnftance, tho’ the Difpute fhould laft ten or twenty Years, 

{ have faid, That the Zzftamce of a Civil Caufe may continue for three 
Years: But this is otherwife in Fi/caf Caufes *, and Caufes of publick Em- 
ployment: Nor does the dafianes of a Caufe expire at the end of three 
Years, if the Judge before whom the Caufe was begun, dies near the end 
of that Term, and another fucceeds him, for the Law gives his Succeffor 
another entire Year to difpatch the Caufe ; -and thus, in this Cafe, the 
Jnfiance is prorogued by a Difpofition of Law beyond threeYears+: And 
ris the fame Thing when the Judge is changed or removed from his 
Office on the account of Abfence, Infirmity, or any juft Caufe. Nor does 
this Form of Jzftance obtain, when the Judge may proceed and give Sen- 
tence at his own Difcretion: Nor(does it prevail in the Caufes of fuch Per- 
fons, unto whom the Laws have granted the Benefit of Reftitution iz iz- 
tegrum, asunto Women, Minors, and Church; nor does it proceed, when 
the Caufe is concluded, and the Procefs tranfmitted for the Advice and 
Opinion of fome eminent Lawyer thereon. But touching this Matter, I 
make fome Doubt; for when the Judge perceives the Inftance to lapfe, 
he may read Sentence, and refer himfelf tothe Judgement of the Perfon 
he confults, 
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Of Ecclefiaftical Cenfures, and the Divifion 
thereof. 


HE Cazonifts define an Ecclefiaftical Cenfure to be a {piritual Pu- 

nifhment inflified by fome Kcclefiaftical Judge, whereby he de- 
prives a Perfon baptiz’d, of the Ufeof fome {piritual Things, which con- 
duce not only to his prefent Welfare in the Church, bur likewife to his fu- 
ture and eternal Salvation, °Tis call’d a Pusifhment by way of Genus ; 
for herein allCenfures agree: And °tis faid to be Sprritual, becauie (fay 
they) it is Paxa anime, a Punifhment inflitted on the Soul of Man; 
for fo far do the Priefts extend their Arm of Power. And ’tis faid ro be 
inflifled by fome Eeclefiaftical Fudge, to point out the efficient Caufe of 
fuch a Cenfure: For fince an Ecclefiaftical Cenfure is a Spiritual Punifh- 
ment, it cannot be impos’d (according to the Cazoz Law) by any orher 
than an Ecclefiaftical Perfon,- who has the Power of inflicting the fame; 
tho’ fome have queftion’d, whether the Church has the Power of infli&- 
ing Cenfures. Such as maintain the Affirmative, quote St. Marrhee’s 
Gofpel for their Purpofe, where the Power of binding was conferr’d on 
the Apoltles in thefe Words, viz. [Whatfoever ye fhall bind on Earth*, ee. * Ch. 1% 
which Words, (fay they) as they are general, ought to be underftood ina “ ** 
general Senfe touching every Cenfure and every Thing, which may be 

eem’d neceflary to good Government in the Church: And as the Power 

of pronouncing Cenfures, conduces to good Government iz Foro externo; 
it, therefore, follows (fay they) that the Church has this Power iz Foro 
gaterzo. Tis, moreover, added in the abovemention’d Definition, ojz. 
IV bev eby be deprives a Perfor baptizd, in order to thew, ‘That a Perfon 
baptiz’d ought to be the only Subjeét of this Cenfure: For as an Heathen 
or Infidel is not a SubjeCt of the Church, he cannot be fubje& to Cenfures 
inflied by the Church, as a Perfon baptized is, who is a Member of the 
Church. ’Tis alfo therein faid, of the Ufe of fome Spiritual Things, to 
fhew how it differs from Civil Punifhments, which confift only in Things 
Temporal, as Confifcation of Goods, Pecuniary Multts or Fines, and the 
like. But the Church, by its Cenfures, deprives us of things Spiritual, as 
the Ufe of the Sacrament, the Execution of Ecclefiaftical Offices and Em- 
ployments, (jc. And ’tis likewife faid of the Ufe of fome Spiritual Things ; 
becaufe fuch a Cenfure, does not deprive a Man of all Spiricuals, but only 
of fome Particulars ; fince it does not deprive him of virtuous AGtions, 
nor take from him the Power of doing fuch. Laftly, This Definition 
{peaks of fuch Things as comduce to eterzal Saloat om, in order to manifelt 
the End of this Cenfure: For the Church, by Cenfures, does not intend 
the deftroying of Mens Souls, but only the faving them, by enjoining Re- 
pentance for paft Errors, a Return from Contumacy, and an Abftaining 
from future Sins. 

Under the Name of an Ecclefiaftical Cenfure, we may reckon Sulpen- 
fion gb Officio G Bezeficio, an Interdi&, and a Sentence of Excommuni- 
cation +: So that a Church-Cenfure, according to Pope Lamacemt III. is +X. 5.42 
threefold ; whe being ask’d, what was meant by Eiccie/iaftical Sot, od 
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anfwer’d, That Excommunication, Sufpenfion, and an Interdi&, was 
thereby intended. But (1 think) this Anfwer lame and imperfett, if any 
other Species of Cenfure befides three may be affign’d. For hereunto it is 
objected, That Irregularity, Depofition, and Degradation, are Ecclefiafti- 
cal Cenfures: But hereunto I anfwer, Firff, That Irregularity is no 
Church-Cenfure, becaufe every Irregularity is not put iz Penam deliéti, 
fince-fome are inflited on the account of fome Defect without any Offence 
committed. And again, becaufe Irregularity was not principally inftitu- 
ted for the Corre&tion of Men’s Mannérs alone as a Cenfure is; but on 
feveral other accounts. And asto Depofition and Degradation, ’tis plain, 
that thefe are not Cenfures: For a Cenfure, according to its Inftitution, 
niay be remov’d on a Foundation of Repentance and Amendment in the 
Delinquent ; but Depofition, and Degradation, are without hope of any 
Remiffion ; and, therefore, the Law ftiles them an indiffolvable Bond ; 
but a Cenfure, a diflolvable Bond. 

An Ecclefiaftical Cenfure is twofold ; the one infli€ed by Law; and 
the other infli&ted by Man. A Cenfure infli&ed by Law, is faid to be 
that which is pronounced by the Legiflator, with an Intent of making a 
Law or general Statute perpetual; and is, zpfo Fure, inflicted on Tranf- 
greffors thereof by way of Punifhment. But a Cenfure ab Homine, is 
faid to be that which is pronounced by fome Judge or Superior command- 
ing fomething, not witha Defign of making a Law or Statute perpetual, 
but with a Purpofe of ena€ting fome temporal and tranfitory Precept ; 
and is inflifted on contumacious and difobedient Offenders. Some fay, 
That a Cenfure ab Homine, ceafes on the Death of the Perfon, that pro- 
nounced the fame; but a Cenfure inflited ad Fwre coritinues, tho’ fuch 
Law be extingt, or the Law-giver removed from his Office *. Befides, 
a Cenfure inflicted a Faure, can only be pronounc’d by fuch as have the 
Power of making Laws, as Gezeral and Provincial Councils, the Pope 
and his Legate in Pops Countries, a Bifhop in his Diocefs, and tlie 
like. 

But touching a Cenfure of Excommunication, Sufpenfion, and Inter- 
dict, there is one Species, which is ftiled a Cenfure /ate Sententia, and 
another Sewtentia ferenda. The firft is faid to be that, which is incurr’d 
ipfo fatto, without any other Sentence of the Judge : But a Cenfure Sey- 
tentia ferende, is faid to be only that which favours of Commination, 
and is not ep fokto incurr’d before the Judge’s Sentence, as all the 
Deétors confefs, Nowa Cenfure late Sententie may be known from the 
following Rules, viz. Firff, When thefe Particles or Words are put in-the 
Law, as ipfo fatto, ipfo ‘fure, or late Sontentia. 2dly, When Adverbs 
are put and go along withthe Cenfure; as confeftim, flatim, illicd, ex- 
func, OMNINO, PYOr sus, incontinenti, protinus, sc. 3dly, When the Cen- 
fure is given by a Verb of the prefent or preterperfect Tenfe; as when tis 
faid, That be who does this or that, is excommunicated or fufpended, o# 
let him be excommunicated or fufpended, aut Noverit fe Excommunica- 
tum vel {ufpenfum, aut Noverit fe excommunicari vel fufpendi, or, 1 Ex- 
communicate him, and the like. 44, When the Cenfure is by Verbs 
of the Ivperative Mood, and prefent Tenfe ; as, Let him that fhall do fo 
or fo, be fubje&t toan Excommunication, or habeatur pro excommunicato, 
or let him incur Excommunication, and the like : And this is the common 
Opinion of all the Doétors. And likewife from the following Rules we 
may eafily diftinguifh a Cenfure not to be /ate, but ferende Sententia, 
viz. Firfl, When icisfaid, Det bimincur a Cenfure of Commination, or 
we command it under the Pain of Excommusnication, Sufpenfion, and the 
like. 2d/y, When a Cenfure is pronounced by aVerb of the future t/ as 
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waen “tis faid, ‘That he abo fhall do foor fo, fhall be excommunicated or 
Fufpended, and the like. 3dly, When it be doubtful, whether the Cen- 
fure be late, or fcrends Sententia, it fhall then be judged not to be Late; 
but ferends Sentertie : Por odious Matters admit not of an Ampliation, 
but oughe to be reftrain’d and interpreted in the mildeft Senfe, according 
to that vulgar Maxim of all Lawyers and others, oiz. dz pavtis benig- 
nior eff Interpretatiofacienda *. 

There is a Diiference berween an Ficclefiaftical Confure, and an Eccle- 
fiaftical Severity: For under the Appellation of a Cenfure, we only in- 
clude Excommunication, Sufpenfion, and an Interdict +; but under the 
Denomination of an Eccleficffical Severity, every other Punifhment of 
the Church is intended, according to the Quality and Nature of the Of 
fence: But according to fome, a Confure and a Severity is the fame 
Thing. And inthe like manner an Reclefiaftical Ceafurcand an Eccle- 
fraftical Auimadverfion ave different Things: For a Cex/ure has a rela- 
tion toa /péritual Punifbment ||, but an dwvimadeverfion has only a refpett 
toa Temporal onc *, as Degradation and the Delivering of a Perfon over to 
the Secular Court. All Ecclefialtical Perfons or Prelates, to whom an 
Ordinary Jurifdition is given either by Law, Cuftom, Canon, or Pri- 
vilege, may fulminate thefe Church-Cenfures : But Perfons having only 
a fimple Cure of Souls, cannot do it at this day, becaufe there lies a Pre. 
{cription againft them}. And therefore an Archdeacon, as being a Prelate, 
may thunder out an Ecclefiaitical Cenfure againit Delinquents, 


Of a Cortificate, and the feveral Kinds thereof. 


Certificate (in Larix called Certificatorium) is, according to Lind- 

excod t, a Kefponfive Letter, or Letter by way of Anfwer, direc. 
ed rothe Judge on or touching fome Mandate which iffued out from 
him to cite fome Perfon or other. By the Provincial Conttitution quoted 
in the Margin, it was ordain’d, That no Certificate fhould be deliver’d 
or otherwife granted to any one under Seal of a Rural Dean, unlef the 
fame was firlt openly and publichly recited before the Sealing thereof on 
fome folemn Day, asona Suxday, or fome other Feftival enjoin’d to be 
folemniz’d by the Church, after the end of the Offertory in the Church, 
where the Perfon cited dwelt or had his chief Refidence: I fay open/y and 
publickly, that ic might be heard by all the People. For it ought not to 
be done in any fecret Place of the Church, but in the Hearing of the 
Congregation, that it may hereby appear, that a Rural Dean putting a Seal 
thereunto, was not in any Fraud or Deceit. Provided always, that the 
Perfon cited had a fufficient Term allow’d him for his Appearance, the 
Day and Place for the fame being prefix’d thereunto. But if he was in 
any Cafe fo far ftrairned in Point of Time, that he could not appear at the 
Place according to the Time prefix’d, fuch Certificate ought to be grant- 
ed in the Church or fome publick Place, on a Citation publickly mote bes 
fore credible Witneffes, fo that the Day of the Citation, and the Place it 
{elf be exprefs’d in the Certificate, And thus a Certificate ought not by 
any means to be made before the Citation irfelf was executed, as it was 
cultomary before this a enacted, for Rural Deans, Bin | 
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bribed hereunto, to feal falfe Certificates. A Certificate ought to con- 


tain the Tenor of the Mandate, and rhe Form and Manner of the Exe- 
cution of it made by the Mandatary; fothat the Form of the Mandate 


. be diligently obferv’d™. 


But I fhall here fay fomething of Bifhops Certificates, which is another 
kind of Certificate than that abovemention’d, becaufe I find no Title fo 
fic for this Matter hereafter. Therefore, if Excommunication, Baftar- 
dy, Bigamy, Depofition, or a Divorce, be certify’d by a Bifhop of this 
Realm, fuch Certificate is admitted in the King’s Courts, but the Pope’s 
cannot be: And as Bifhops Certificates are, in thefe Cafes, admitted at 
the Common Law, fo divers Statutes fince have authoriz’d their Certifi- 
cates duly made into the King’s Courts, incertain other Cafes. Butthere 
are two Cafes, where the Certificate of a Man’s Excommunication from 
a Bifhop, fhall not difable the Party excommunicated from bringing his 
Aétion, as regularly Excommunication does, when ’tis duly certity’d. 
For Firff, if a Bifhop be a Party to a Suit, and excommunicates his 
Adverfary ; fuch Excommunication (though it be certify’d) fhall not dif- 
able or bar his Adverfary from his AG@ion. Secozdly, Where an Action 
of Debt was brought by an Executor, and an Excommunication under 
the Bifhop’s Seal was certify’d and pleaded againft fuch Executor; this 
was adjug’d no good Plea, becaufe the Executor was to recover nothing 
tohis own Ule +t. But if this was the only Ground and Reafon of fuch 
Judgment, then where this Reafon is not found in Fact ; as it may of- 
ten happen, when the Goods and Chattels are great, and the Debts and 
Legacies {mall, and where the Executor has a Claufe de Refiduis by the 
Will, whereby all the Remainder of the Goods and Chattels, after Debts 
and Legacies paid, bequeath’d to him; Ithink that in a different Cafe 
the Law fhould be otherwife, becaufe a great deal comes to the Executor’s 
own particular Ufe, 

This Certificate of Excomusinication by Bifhops, of all others is moft 
in Ufe, and would be more fo (efpecially on the Statute de Eixcommund- 
cato capiendo) if the great Expence of that way of Proceeding did not 
prevent the fame, as likewife the manifold Abufes about the Execution of 
that Writ committed by Under-Officers. In thefe Certificates, the Bifhops 
and fuch others, having in fome particular Cafes Authority to certify 
(as the Chancellor of Oxford, the Guardian of the Spiritualties, and the 
Bifhop’s Official or Vicar-General, ipfo iw remotis agente) ought to fee, 
that they make no Error; and, therefore, ought to obferve thefe three 
Things. Firff, That it be therein exprefs’d ||, that the Party againft 
whom they certify, is excommunicated Majori Fixcommunicatione ; be- 
caufe for the lefler Excommunication, a Man fhall not be imprifon’d for 
his Perfeverance therein. Secondly, It ought to be certify’d, that he was 
by Nameand particularly fo excommunicated, and not in Grofs, in the 
Company of a Multitude (as it often happen’d in ancient Times) or in- 
detinitely and in the generality; as when the Bifhops excommunicated 
all, who fhould violate the Great Charter. For that Excommunication 
(according to Pitz-Herbert) muft grow on fome fpecial Suir againft a 
Man either ex Officio, or elfe mov’d by a Party, whereon a Sigwsficacit 
may be grounded. Thirdly, Though an inferior Officer under the Bifhop, 
as his Chancellor, Commiifary, Archdeacon, and the like, has excom- 
municated the Party certify’d; yet the Bifhop’s Certificate muft run, that 
it was done woffrd authoritate ordinarid. ButT cannot find in any Place 
of the Regiffer, or in Fitz-Herbert’s Natura Brevinm, that itis necefla- 
ry (at the Common Law) to exprefs in the Certificate the particular 
Caule of Excommunication. *Tis true, that when the Proceeding is on 
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any oi the ten Crimes mention’d in the Statute * made for that Purpofe, * $ Eliz, 
the particular original Caufe muft be expref’d in the Certificate. Never- —% 
thelcis, when the Proceeding is on any other Crime of Hcclefiaftical Cogni- 
zance, or in Matters Teitamentary, Matrimonial, or for Tithes, ec. 
whether moved of Office, or at the Inffamce of the Party ; there the 
common Law (as before) is retain’d. 

Now we find Precedents of thefe Writs in the Regifler, wherein no 
particular, buconly a general Caufeisexprefs’d, Which, as in other Cer- 
tificates of Bifhops, as touching Ba/fardy and the like, the Court be- 
liewes without further Traverfe or Examination, efx. In divers Precedents 
of this kind of Writs is only contain’d +, That the Party was excommu, 1 Res in 
nicated propter fuam manifeftam contumaciam: Bue what was the ——~ ay] 
original Caufe of his being conven’d, out of which {uch Conrumacy grew, « 69. a 
is not declar’d at all; and yet the Certificates were allow’d to be good in 
Law. Likewife in another Precedent of the fame Writ, tho’ more par- 
ticularity be found ; yet’tis left fo general, as that no ipecial and certain 
Caufe can be known thereby to the Court whereunto it is dire&ted : For 
"tis certity’d ||, that a Party was excommunicated propter (uam mazi- \\ Wid. 65.b, 
feftam comtumaciam, in non parendo certis mandatis licitis fibt fattis : 
But what thofe Mandates were, we do not learn. And thefe Certificates 
do only in the generaliry mention the Parties Contumacies and Difobedi- 
ence. So there is alfoa Precedent of Crimes themfelves certify’d in the 
generality, whereupon a Writ of sxcommunicato capiendo was never- 
thelefs awarded: For "tis faid *, that a Clerk excommunicated propzer * Ibid. p, 66 
manifeftas {nas offenfas, was order’d to be arrefted and imprifon’d. / 

But tho’ this bea fpecial Right and Liberty of the Church of Exglazd, 
yet this Writ de excommunicato capiendo is not always to go forth, and 
on every Certificate of a Bifhop whatever, or of any other shereunto au- 
thoriz’d, tho’ the Certificate be contriv’d in ever fo duea Form. For if 
he that excommunicated the Perfon, be bimfelf, for fome fuppos’d Con- 
tempt, to be attach’d at the Suit of the Party certify’d, then the Execu- 
tion of attaching the Party excommunicated fhall be refpiced, till the 
other Plea of attaching the Ordinary be determin’d ; ; left otherwife the +1bid. p. 6. 
Party’s Suir againft the Ordinary fhould be hinder’d by his Imprifonment. jo a 
Yer ’tis tobe underftood, that a Bifhop fhall have a Syeuificavit upon his a ted 
own Certificate, touching an Excommunication for Cowtumacy incurr’d 
even in his Predeceffor’s Time ||. But tho’ the Certificate be duly made, U Nov. *at. 
and the Writ de excommunicato capiendo be thereupon iflued forth; yet ae 4 & 
if there be a loofe or corrupt Execution thereof by the Sheriff or his Un- “~ 
der-Officers, both the Bifhop’s Endeavour, and the King’s Care, to have 
juftice inflitted on contemptuous Perfons, are wholly truftrated. And 
tho’ this Careleffnels in times paft was not fo common as at prefent ; yet it 
feems by the 4/jds and Pluries in the Regifter *, that Sheriffs and their * Reg, in. 
Under-Officers were then alfo flack enough in the Performance of this Bt oti 
their Duty ; tho’ tis faid in the King’s Writ in this Behalf 4, that the Sila 65 
undue Execution of it, redounds 72 comtemptum manifeftum Regis, Epif- » 
copi dennum non modicum G gravcamen, ac Faris Ecclefie fee lefionen. 
In which Refpe@, fuch a negligent Sheriff is (by Law) on a Writ to be 
ealled into the Court from whence the Writ iffued, and there to anfwer 
his Contempt. And thus much of the Bifhop’s Certificate, of which I 
fhall fay more hereafter under the Title of Bacommumication. 
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Of Chancellors, Commiffaries, Officials, and 
Vicar-Generals. 


Hancellors or Bifhops Lawyers, in Latin called Ficclofiecdici or 
Epifcoporum Ecdici, were firft introduced into the Church by the 
fecond Canon of the Council of Chalcedon: And were Men trained up 
in the Cioi/ and Canon Law of thofe Ages, to dire€t the Bifhops in Mat- 
ters of Judgment relating as well to Criminal as to Civil Affairs in the 
Church. For I find by feveral Laws in the Fu/ffivianw Code (fome of 
his own making and fome other Emperors before his Time even from the 
Days of Conflantine the Great ;) that Bifhops in their Epifcopal Audi- 
ence, hati the Cognizance and Praétice of all Matters relating to the 
Church, whether they were of a Civil or Criminal Nature, and to: 
this End and Purpofe they had their Chancellors and Officials to affift 
them in Points of Law, and to defend the Rights of the Church, ac- 
cording to Gorbofred in his Annotations on the Law here quoted in the 
Margin ||, who colle&ts the Matter from Papias; tho’ fome think thefe 
Officers were of a very late Date, and introduced by the Sloth and Ne- 
gligence of Bifhops, unwilling to hear and determine thofe Caufes 
wherein they had Jurifdi€tion:s But thefe Lawyers were not at firft de- 
puted and affign’d unto any certain Place, but fupply’d the Office of the 
Bifhop (at large) in hearing Ecelefiaftical Caufes which were of a Coz- 
tentious Jurifdiction, or (at leaft) aflifted him therein: And, therefore, 
they ought to be well skilled ia both Laws, which few of them are at 
prefent. They carry the Bifhop’s Authority every where in Matters of 
Jurifdi@ion ; and as they and the Bifhop make but one Confiftory, they 
are fometimes ftiled the Bifhops Vicars-General, extending their Authori- 
ty throughout the whole Diocefs: And herein they are diftinguifhed from 
the Commiffaries of Bifhops, whofe Authority is only in fome certain 
Place of the Diocefs, and in fome certain Caufes of the Jurifdiction li- 
mited to them by the Bifhop’s Commiffion; and, therefore, the Law 
calls them Fudices or Officiales Furanei, as if you would fay, Offciales 
afritti cuidam foro Diocefeos tantum*. But now a Chancellor as di- 
ftinguifh’d from a Vicar-General, Commiffary and Principal Official, 
ishe, that has that Cognizance of all Caufes both of zolunmtary and con- 
tentious JurifdiGtion committed to him; whereas properly {peaking, a 
Vicar-General has only all Caufes of Voluntary Jarifdiction delegated to 
him +; and a Principal Official, only Caufes of Contentious Jurif- 
dictions granted him. And thus the Power of Vicar-Generals differs 
from that of Principal Officials ; fince Officials are faid to be thofe Perfons, 
to whom the Cognizance of Caufes is generally committed by fuch as 
have Ecclefiaftical Jurifdi€tion ; and on fuch Perfons the Cognizance of 
Caufes is transferred throughout all the Diocefs, bur not the Power of 
Tnquifition, nor the Corre€tion of Crimes; nor can they remove Perfons 
from their Benefices, or collate to Benefices, without a fpecial Commiffion 
todo thefe Things: For a general Commiffion alone of taking Cogni- 
zance in Caufes, is not fufficient to conftitute any one a Principal Oficial 
t0 chefe Ends, unlefs the fame be either exprefs’d by Word of Month, 
or 
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or in Writing, by the Perfons that commiffion him, fo that his Inten« 
tion hereby may be made known and appear. But Vicars-General may do 
all the aforefaid Matters by virtue of their Office, except collating to Be- 
nefices. And thefe are the Perfons, to whom Archbifhops and Bifhops do 
by Commiffion or Letters Patent delegate their Power and Jurifdi€tion in 
Ecclefiattical and other Matters. es ; 

But (befides thefe) Archdeacons have likewife their Officials for their 
Exercife of Ecclefiaftical Jurifdi€tion in certain Parts of the Diocefs; ha- 
ving acquired Jurifdiétion from their Bifhops, either by an exprefs Com- 
pofition or Grant, or elfe by Prefcription and Length of Ufage, Time out 
of Mind. And though in a large Senfe of the Word, every one may be 
called an Official, to whom the Adminiltration of any Office is commit- 
ted; yer here the Office and BufinefS of thefe Perfons confifts chiefly in 
the Cognizance and Hearing of Caufes, which are transferr’d in virtue of 
the Office irfelf, by fome general Commiffion made to them for that End. _ 
and Purpofe *. Though an Archdeacon’s Official cannot vifit (at leaft) Faure “Yt 13+% 
proprio; yethe may do this in the Right of the Archdeacon, when the 
Archdeacon himfelf is hinder’d |. But, notwithftanding the aforemen- Ii Lindw. lib. 
tion’d DiftinG@ion of a Chancellor and a Vicar-General in Spirituals, a . 
ftriGtly {peaking ; yet in Truth, and according to the common way of sumbun 
Speech, a Chancellor is a Vicar General to the Bifhop to all Inrents and 
Purpofes of Law: And if the Bifhop will not chufe a Chancellor, the 
Metropolitan may and ought to do it; for the Bifhop himfel§, according 
to the Common Law, cannot be a Judge in his own Confiftory, but in 
fome particular Cafes. And for this Reafon it is, That if the Bithop pro- 
vides an infufficient Chancellor, ic properly belongs to the Ecclefiaftical 
Law to examine the Matter: And tho’ it be objected, That the Bifhop 
ought to examine the Perfon himfelf before his Admiffion of him ; yet 
(Iconceive) he may well enough examine him afterwards : And this 
was the Opinion of Ch. J. Richardfouin Sutton’s Cafe t. If a Minifter, + Litth Rep, 
after Induction, becomes very Irregular, he may be examined and de. » 2 
prived : But if he becomes Dumb or Blind after InduCtion, he thall not 
be remov’d; but the Bifhop, in this Cafe, fhall allow him a Co-adjptor |, |i Mod. Rep, 
Fowes’s Cafe. Therefore, if the Canons of the Church be, that no in- P+ 
{ufficient Perfon fhall exercife the Office of a Chancellor and the like, it is 
merely with their Law to try the fame; and the Common-Law Judges 
cannot grant a Prohibition, in Cafes wherein they are not Judges*; nor * Brown, 
can they give any Remedy to the Subjei therein. And Ye/certon faid, Rep. pz. 
That upon a Conference, he and all the Court were of Opinion, that no 
Prohibition {hould be granted in this Cafe. 

Sattoz, Chancellor of Glouceffer, moved for a Prohibition to flay a 
Suit before the Ecclefiaftical Commiffioners, on Articles exhibited againgt 
him ; becaufe he, being 2 Divine, and never brought up to the Know- 
ledge of the Civil and Cao Laws, took upon himfelf the Office of a 
Chancellor to the Bifhop of Gloucefter ; whereas there are divers Canons 
and Ecclefiaftical Conftitutions, and alfo Dire€tions from King Fames 
and Charles the Firft, That no one fhould be admitted to a Bilhop’s 
Chaacellorfhip without good Knowledge in the Civ and Cunon Laws; 
fince divers Caufes triable in the Spiritual Court are of Weight, and the 
Judges there ought to be found Proficients in thofe Laws, elfe they can- 
not adminifter Right to the King’s Subjects. Swrtor being examin’d on 
thefe Articles, contefs’d himfelf to be a Divine, and to have a Spiritual 
Living; and faid, that the Office of the Bifhop’s Chancellor was grant- 
able fer Life, and that the Bilhop of Gloxzceffer had granted him this 
Office for Life, with the Confirmation a the Dean and Chapter, where. 
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by he had a Freehold therein, and ought to enjoy it during his Life. And 
that (notwithftanding this Anfwer) they proceeded againft him ; Where- 
fore he pray’d to have a Prohibition, but the Court deny’d it; and he 
was thereupon deprived of his Chancellorfhip by the Ecclefiaftical Com- 
miffioners. 

By the Canon Law, neither a Layman, nor a Parfon in Wedlock coul€ 
exercife this Office of a Chancellor or Vicar-General, or any other Eccle- 
fiaftical Juri{diGion whatever ; becaufe (fays that Law} he is of another 
Condition or Profeffion; and, according to the Canoviffs, Men ought 
not to affociate and join themfelves together in the fame Office under a 
Difparity of Condition or Profeflion. But yet a Layman and a Clerk, 
even according to that Law, might be join’d together as Executors, in 
re{pect of any Man’s laft Willand Teftament, where any Thing was to 
be got to the Church : which plainly fhews the Knavifh Diftin@ion of 
the Canon Law for the Intereft of the Clergy. But a Religious might, by 
the leave of his Abbot, be a Bifhop’s Chancellor, or Bifhop’s Official, or 
Vicar-General, tho’ he was of another Profeffion, becaufe (fays the Law) 
this Office is an Office with Cure of Souls; which is not true from the Na- 
ture of it in our Law-Books ; and many of the beft Cazomiffs have difa- 
vow'd it in their Works. After Hezry the VIIIth had re-affumed the Su- 

*7H.3 premacy™, a Stature was made, by which all Doftors of the Civi/ Law, 
ch. 17. whether marry’d or not, might be made Chancellors, and fit as Judges 
in Bifhops Courts, tho’ they were Laymen. *Tis true this Law was re- 
peal’d in the Firft and Second of Philip and Mary, but it was revived 
by the Firft of Queen Elizabeth. 
+ Cok, Rep. In Dr. Trevor's Cafe}, it was refolv’d, by ali the Judges giving their 
Dts 126 Opinions, in a Reference had to them by the Lord Chancellor, that the 
Offices of Chancellor, Regifter, and Commiflary, in the Ecclefiaftical 
Is&6E,6, Courts, are within the Statute of Hdward V1. || againff Buying aud Sel- 
ch, 16. ling of Offices : For though they are principally concern’d in Matters pro 
falute avime ; yet they have alfo a Concern in Matters of Matrimony and 
Levitimation, which touches the Inheritance of the Subjet; and like- 
wife about Matters of Legacy for Chattels Real and Perfowal; and in 
this refpe&t they are Courts of Judicature. And, therefore, the Officers 
of thofe Courts, are Officers as well within the View of that Statute, 
which reftrains the Buying of Offices, as any other Offices within the 
* Crok. Rep, Courts of Common Law *. 
Jac. p26 Jt has been already hinted, that a Commiffary, in Latin ftiled Com- 
miffarius, is a Title of Ecclefiaftical Jurifdittion appertaining to fuch a 
Perfon as exercifes Spiritual Jurifdiction (at leaft) fo far as his Commiffion 
permits him, in fuch Places of the Diocefs as are remotely diftant from 
the Chief City: As when the Chancellor cannot call ‘che Subjedts of his 
Jurifdiction to the Bifhop’s principal Confiftory without too great a Mo- 
leftation and Inconvenience to them. And being by the Cazonifts in 
Latin fometimes term’d Officialis Forameus, he is (fay they) appointed 
to this efpecial End and Purpofe, v7z. to fupply the Bithop’s Jurifdi&tion 
and other fudicial Offices in the out Parts of his Diocefs ; or elfe in fuch 
Parifhes as are peculiar to the Bifhop, and are exempted from the Arch- 
deacon’s Jurifdittion. But a Commiflaryfbip is not grantable for Life, 
fo as to bind the fucceeding Bifhop, though it fhould be confirm’d by 
the Dean and Chapter: And fo it has been adjudg’d. TheCafe was 
thus, viz. The Deanery of Volverhbamptow, annex’d to the Deanery of 
Windfor, being a Peculiar, and having ordinary Jurifdittion, the Dean 
made a Commiffary, who was confirm’d by the Chapter; and the 
Queftion was, whether this was good to bind the Succeffor ? ‘Doddaniag 
aid, 
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faid, that fuch a Jurilili¢tion is judicial, and thar fuch a Grant is but 
a Commiffion or Authoriry at all Times remaining in the Ordinary. 
"Yis true, that Ecelefiattical JurifdiGtion in Fudcial AGts may be ex- 
ecuted by a Subfliture; but in Law they are the A€ts of them that depute 
or fubfticure che orber*. A Commiflary may excommunicate, and prove * 11 H. 4. 
a Laft Will and Teltament ; bur that fhall be in the Name of the Ordi~ {4% 7.54 
nary¢: Anda Grant of fuch Power is not good, but only during the Life 1. 
of the Ordinary, and fhall not bind his Succeffor ; for the Law has ap- 12° = > 
pointed, who fhall execute fuch Jurifdiftion fede vacante, viz. the 
Archbifhops in their feveral refpeétive Provinces|l And if that fhould be !17 © 4. 
a good Grant to bind the Succeffor, then the Succeffor cannot remove ** 
him; and yet the Succeffor fhall anfwer for the A€ts and Offences of -the 
Commiffary, which is too hard and unreafonable*. *Noy’s Rep. 

By the Statute of the 37th of Hevry VIM. Cap. 17. Lay-Perfons marry’d ** 
or uomarry’d, being Doctors of the Cioi/ Law, may be Chancellors, 
Officials, Commiffaries, Regifters, @c. And it has been refolved, that a 
Patent granted to a Chancellor, Commiffary, Official and the like, being 
a Layman, tho’ no Dottor of the Cic7/ Law, is a good Grant; for the 
Starute does not reftrainany fuchGrant: And it is but an Affirmance of 
the Common Law, where it was doubted, whether a Layman or a 
marry’d Perfon might have fuch Offices. And to avoid fuch Doubts, 
this Stature was made: which explains, That fuch Grants are good 
enough, fince it is bur an affirmative Statute, and no Reftriction couched 
therein. And tho’ Doctors of the Cioi/ Law, being Laymen or marry’d 
Perfons, may have fuch Offices, yet this is no Reftri€tion, but that others 
befides Do€tors of thas Law, may have them. And toy this very Point 
there is an adjudged Cafe between Praz and Stogkt; where, upon a tHill. 35 
Demurrer, the Statute was pleaded againft the Plaintiff, ic whom a Com- i* 8% 
miffaryfhip was granted, being but only a Batchelor of Law; and, ‘he 
having granted Letters of Adminiftration, che Grant was deemed good, 
And it was alfo refolved, That where an Officer for Life accepts of ano- 
ther Grant of the fame Office to him and another, it is not any furrender 
of the firft Grant. But the Offices of an Officialry to an Archdeacon, 
and of a Chancellorfhip or Commiflaryfhip to a Bifhop, granted to two, 
where they were only grantable to one for Life, and being granted in 
Reverfion, it is a void Grant by the Statute-Law againft the Succeffors: 
For the Statutes reftrain all Grants of any Thing, and render them void- 
able again{ft the Succellor, befides Grants of Neceffity, and Leafes for 
three Lives or one and twenty Years: And all other Grants, as well of OF 
fices as of ocher Things, not warranted by the Statutes, are made void as 
againft the Succeffors |], See the Cafe of Vaughan and Compton 14 Fac. |i Cok, 10. 
at the Affizes for the Office of the Regifterfhip of Suffolk, and berween KP ~ 
Fones and Powel for the Regifters Place of Hereford, wherein it was fol 1} 
adjudged, That {uch Offices granted in Reverfion were void unlefs grant- 
ed as before direfted, ciz. Where the Grant has been by Survivorship. 

It has been faid, that a Bifhop’s Official or Chancellor, ishe, to whom 
the Bifhop delegates the Cognizance of Caufes in a general Manner ; and 
as fuch, an Official or Chancellor, has the fame Confiftorial Audience 
with the Bifhop himfclf thae deputes him *: an Appeal does not lie from * vis 2 13. 
fuch an Official to the Bifhop himfelf, but to him only unto whom it * 
ought to be appealed from the Bifhop himfelf: But ’tis nor the fame 
Thing in Commufaries, who are not Principal Officials, tho’ deputed to 
an univerfaliry of Caufes in a certain Part of the Diocefs; becaufe a 
Principal Ovficial is an Ordinary, and the other only a delegated Judge. 
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Of Chapels, and the Divifion thereof. 


‘HE Latin Word Capella, or in Englifp a Chapel, is fo called by 


Rebuffus, quafi capiens populum vel laudem dei; bur according 
zine. 54 to the Archdeacon *, it is fo ftiled ¢ Caprimis pellibus, that is to fay, from 
om" the Goat-Skins with which Alrars were heretofore cover’d : yet the Pro- 
tInc.8 — goft + will have it to be termed ¢ Cappé divi Martini. Now 4 Chapel isa 
Dift.23- Place which ufually contains a lefler compafs or fpace of Ground than a 
Church does; and, confequently, does not hold fo many Folk asa Church 
does: And in this Senfe an 4/zar is fometimes termed a Chapel in the 
Books of the Cazom Law. And fometimes, in thefe Books, a Chapel is faid 
to be the fame as an Orazory, and is called an Oratory ; becaufe Prayers, in 
Latin tiled Orationes, ought to be perform’d and celebrated therein, and 
no other profane Matters. A Chapel, according to Rebuffus, differs from 
a Chapellany ; becaufe, according to the Cazom Law, every Parochial 
Church that fubfifts of itfelf, and has its own proper Bounds diftin@ and 
Clem 5 Separated from the Mother Church, may be called a Chapel||; provided 
oi it be not a Cathedral or Collegiate Church: But a Chapellany is ufually 
faid to be that, which does not fubfift of it felf} but is built’ and founded 

within fome other Church, and is dependant thereon. 

A fecular Chaplainfhip or Capellania was that, which Men built and 
founded on their own Effates, and in their own proper Houfes for divine 
Worfhip, and was given to certain Priefts for the Adminiftration of 
Divine Service therein ; and the Perfon thus officiating therein, was in 
Latin called Capellamus from the Chapel or Chapellany, over which he 

*X, 3.37.1 was fet to celebrate the fame*, And, upon this Account, he was to re- 
ceive certain yearly Stipends ; and that without the Authority of the 
Bifhop of the Diocefs. Wherefore, the Cawoz Law looks upon fuch a 
Foundation only as a profane Building ; or, as Fobanmes Faber calls it, 
a Legacy to Pious Ufes: And, therefore, it may be granted to any Prieft, 
according to the Difcretion of the Patron, Founder, or his Heir. But if 
the Patron of a fecular or free Chapel prefents to the fame by the Name 
of a Church, and his Clerk be infticuted and inducted thereinto, gc. 
it bas loft the Name of a free Chapel. 

A Chapel may be Parochial, and have Parochial Rights, and therein 
the Sacraments of the Church may be adminiftred to the Parishioners in 
fuch a Manner, as that they fhall not be oblig’d to repair and go to the 
Mother Church for Hearing of Divine Service, or Receiving the Sacra- 
ments : and for this end, they fhall have a Parifh-Prieft particularly af- 

$ Lindw.lib. fign’d and appointed cothem +, asin our Chapels of Hafe here in Bugland. 
3-Tit23- And fuch a Church is often called a Chapel, to diftinguith it from the Mo- 
wile Pons, ther Church, on which it depends||; but yet a Chapel has not a proper 
ILindw. lib. Parifh affign’d ; nor can it be built and ere€ted in prejudice of the Mo- 
3-’Tiv 23: ther Church, nor without the Bifhop’s Authority. For it only belongs to 
ie the Bifhop of the Diocefs to conftitute fuch a Church or Parochial Chapel : 
Aad, Ithink, this is true in all thofe Chapels, wherein any Perfon has 
Infticution as a perpetual Curate thereof, tho’ fuch Chapel fhould depend 

on 
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on the Superior or Mother Church *; and fuch Chapels may preferibe to *10Q. © 
Tithes and other Spiritual Rights, in oppofition to the Mother Chuseh, ** 

But tho’ in fuch a Chapel there be no perpetual Curate inftinited peculiarly 
thereunto, but fuch Curate is removeab!e at the Will and Pleafure of the 
Recor of the Mother Church +: yet even in fuch a Cafe, facta Chapel px 2.26.15, 
may have the Faz Parocbialid, 1%. by Cuttom preferib’d ; face Cultom 
revails very much in transferring the Right of one Church unto another | & 
‘And in the like Manner, this may be done by Compofitioa *, Preferip. ** 
tion t, and by Privilege \\. ; jig 
Every dependant Chapel fhall pay to the Bifhop a particular and fingle 5. 
Procuration, if it has a Congregation of People, and a Suficieacy to 
pay the fame: for the Bifhop ought to vifir, and have a refpwét to every 
Member and Part of his Diocefs*, But whatT have here iaid, ought only *X1. 51.13. 
to be underftood as true, iz. when the dependant Church or Chapel has 
a peculiar Curate of its own, that is to fay, a Minifter or Curate dittin® 
from the Minifter or Curate of the fuperior Church. But tis orherwife, 
when the Re&tor or Prelate of the fuperior Church is the Curate of them 
both, though he there exercifes the Cure of Souls by a Vicar, that is not 
perpetual, but only temporal and removeableat Pleafure: for fucha Mini- 
iter is not a certain Curate,which is neceflary in order to oblige him to un- 
dergo a Vifitation, and to pay Procurations 7x Jaco Cupel/st. Uf the prin- + 3.29.27 
cipal Church be of one Diocefs, and the Chapel united and annex’d to it, 
or dependant on it, be of another Diocefs ; then, by fuch Union or De- 
pendency, the former Ordinary fhall have the Power of vificing fuch 
Chapel united, and confequently receive Procurations due on the account 
of Vifiration, if the Ordinary of the Place, where the Chapcl dependant 
ftands, did vific the fame before fuch Union, and receive Procurations 
from thence on the {core of Vifitation™. And it is to be noted, that fe. * X.3- 362 
veral Chapels may be dependant on one Church ; as we find by Experi- 
ence in feveral Places of Emg/avd. In the Cafe of Baptifin, tho’ the 
Mother Church be in Law called the Bzptifmal Church; yet if the 
Mother Church be at a great diftance, and the dependant Chapel be near 
at hand, it is fufficient if the Infant to be bapziz’d, be carry’d co the faid 
Chapel without regard had to the Mother Church, provided there be a 
Font or Baprifterrum in the faid Chapel, and the Child’s Parents be Pa- 
rifhioners belonging to fuch Chapel in refpett of Baptifm. See Zjzd- 
sgcad’s Glofs on the Provincial Conititutions +. + Lik, t 
There are fome Chapels which adjoin to, and are Part of the Church, Ti-.cep-2 
and thefe are fuch as were built by Perfons of Honour and DiftinGion for ** —_= 
Burying-places for themfelves and their Families. And there are Chapels 
in the Univerfities belonging to particular Colleges, and thefe are con- 
fecrated, and have the Sacraments adminiftred therein : But they are nor 
liable to the Bifhop’s Vifitation, but tothat of their Founder only. Do- 
meftick Chapels, which were built by Noblemen and others, for the pri- 
vate Service of God in their Families, without the Bifhop’s Leaye, are fgch 
as are not confecrated ; and becaufe thefe were built without the Bilhcp’s 
Confent, and had no Confecration, ’tis probable for this Reafon, that they 
are exempted from the Bifhop’s JurifdiGiion. Free Chape/s, are fuch as 
were founded by the Kings of Exg/and; and this appears by the Wriss 
of Prohibition, when the Privileges of {uch Chapels have been invaded 
by Abbots and others: For the Recital isl, cams Ecchfia, &C. per P70 | 
genitovres xofros, quondam Reges Angliv fuadata, &c. Capella liber) a 4 
Primedia fad feridatiowefuerst. Where the Word Jtbera iniperts, thar ir 
is free irom all Epitcopal JurifdiG@ion,and only to be vifited by the Founder * » p. ».2, 
and his Succeffors, which is done by the Lord Chancellor. But yer the + 
Ts Ring 
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King may licenfe any Subje€t to build and endow a Chapel, and by his 
Letters Patents exempt it from the Vifitation of the Ordinary, — 
There were, when Popery prevail’d here in Hvg/and, fome Perfons 
that were called Parochial Chaplains; others that were {tiled Chaantry- 
Priefts, ov Chaplains ; and a third fort that were term’d fyviverfarys 
Priefis oc Chaplains. ‘The firft had Parochial Chapels; the fecond had 
Chauntries; and the third celebrated 4ywats either for the Dead or the 
Living: and all thefe Perfons were bound by an Oath to exhibit due Obe- 
dience to the Curate of the Mother Church, and not to be guilty of any. 
Detraéction againft him. And the Chapels wherein thefe Priefts celebrated 
*Lib.x. divine Service, Liudwood * ftiles Chapels ex Gratid and not ex Debite: 
Tit. 15. cab. And the fame Thing may be underftood of a Chapel, which is a Part of 
al the Mother Church, or dependant on it, or annex’d to it; becaufe it isa 
Cure of Souls. And zhirdly, The like may be underflood of a Chapel 
that has a Dignity, as in the Chapels Royal, and feveral others in Byz- 
land. For in what Senfe foever the Word Chapel is ufed, the Chap- 
Jains miniftring therein are always obliged to yield Obedience to the Pre- 
fident thereof, in thofe Things that relate to his Office. 
Chapels of Eafe axe fach as are commonly built in very large Parifhes, 
where all the People cannot come to the Mfother Church; and in thefe 
Chapels the Cure is ufually ferved either at the Charge of the Re&tor, or 
of toch, who by Cuftom or Compofition are to provide a Minifter to 
officiate there ; but generally the Sacraments are to be adminiftred in the 
4Lindw. Parifh Church, and not in thofe Chapels +. Tis true, infome particular 
- 3 Tit Diftrids, where fuch Chapels are, they may baptize and adminifter the 
3. Cap. LO. 
v. Capelis Sacraments, and may have Chapel-Wardens ; but thefe Chapels are not 
Parschialibuss exempt from the Vifitation of the Ordinary, nor thofe that refort thither, 
from contributing to the Repairs of the Mother-Church, efpecially if they 
bury there. For tho’ fome Part of the Parifh have always repair’d the 
Chapel, yet ’cis fill the fame Parifh, and they are Pare thereof: And, 
therefore, of common Right, ought to contribute to the Repairs of the 
Church ; and the rather, becauie fuch Chapels were built for their Eafe. 
But more of this hereafter under another Title. 


Of a Church, and other Matters relating there- 
unto. 


HE Word Church, in Latin filed Fcclefia, has feveral Names 

in Law, and is taken in divers Senfes: For it is fometimes in Da- 

tin call’d Oratorium, or in Exglifh an Oratory ; fometimes the Houfe of 

* Mat.cap, God, or of Prayer *; fometimes 2 Temple; fometimes the Z,ord’s Taber- 
7. oa nacle; and fometimes in Latin it is termed Bafilicat. But then by the 
Da. incr. Canow Law, as it is ftiled Bafilica, itis an HdificeereCted for the Service 
%. 3-40 of a Church, which has not yet had Confecration beftow’d on it, as a 
Chapel in a Gentleman or Nobleman’s Houfe, and the like: and that is 

in Latia properly call’d Ecclefia, according to Fob. Andreas on the De- 

X.3.38  cretals||, which has receiv’d Confecration. It is called a Taberwacle, be- 
oe 35° caufe it is made and framed de Zabulis, or in Byglifh of Planks and 
4 Boards > 
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Boards : But, according to the Arch-€eacon *, a Tivdernccle is tometimes *1¢ Q. 
ufed and put to fignify the whole Church. But under che fimple Appella- 
tionof the Word Caurch or Beclefia, the Canonifts only mean a Cathe- 
dral Church. The Word Curc# is alfo taken for any particular Congre- '% y40. 19. 
gation or Allembly of Men, as the Church which was at Coriath }; and 41 Corinth 
likewife in thefe latter Days, according to the Pride of fome Mex, it is “F 
put for the Perfons that are ordain’d for the Miniftry of the Gofpel, that 
is to fay, the Clergy ; and for this they quote the 5th Book of Mofes ||, Deut. cap. 
where "tis faid, Ai afard forall got crater into tie Comaregation af tig 2h ¥ 
Lord, or (in other Terms) he fhall not be promoted to ehe facred Order 
and Fundiion. J fhall norhere take the Word Céurch in the Senfe of fome 
Divines, cia. foran Aflembly or Congregation of Chriftians wherefoever 
difpers’d or exifting, bur for the Houle of God whereia divine Service is 
perform’d, and wherein Clergymen do adminiiter Holy Things : And of 
this kind there are tour forts of Churches, cia. Cztbedral, Cillewicte, 
Conventneland Parochial Churches; but fome make a CPMegints and a 
Conver? na? Church to be one and the fame Thing. A Carbedp2l Church 
is that, wherein there are two or more Perfons, wich a Biihop at the 
Head of them, that do make as it were one Body Politick: And in 
the like manner, Collegiate Churches were fuch as were built at a conve- 
nient Diftance from the Cathedral Church, wherein a number of Pref. 
byters were fercled and lived together in one Corporation; and thefe 
were liberally endow’d by the Devout and Great Men of thofe Times 
wherein they were built, for the becter attending the Service of God rhere- 
in, and in the Limits round about them; for the State of an Itinerant 
Clergy being found very inconvenient, Encouragement was therefore gi~ 
ven to the Building of rhefe Churches, as Chriftianity began to increafeand 
prevail more and more in the World. A Conwertmual Church is that, which 
isappropriated to fome Religious Houfe; and over which an Abbot or Pri- 
or prefides: For in thefe Churches of Regulars, thereoughr not to be any 
fecular Clerks for the Government or Adminiftration thereof: and if 
there be, they ought to be remow’d*. A Parochi2zi Churchis thar, unto *X-1. 6.27. 
which all the Inhabitants of fuch a Diftrict or Parifh ought to refort for 
hearing divine Service ; and herein it differs froma Cathedral or Colfcei- 
ate Church, becaufe it does not confift of a Chapter, as net being a Cor- 
poration aggregate ; and froma Coacextua? Church, becaute it is of a 
jecular Nacure. 
At firit there was only one Church in each Diocefs, <iz. at the Place 
where the Bifhop and his Clergy refided, and perform’d all divine Offices - 
And io it was here in Hrglcrd, asat London, Canterbury, and the like ; 
and from hence, as Neceflity requir’d, Clergymen were fent out to preach 
and baptize in the remoter Parts of the DiocefS ; and this was ftiled the 
Cathedral Church. But afterwards in Procefs of Time, fome other 
Places of Worfhip were built here and there, in the Days of the Brirj 
Chriitians, as ac GLflexdary, Ecefaam, and the like; and thefe were called 
Cellegiate and Concentual Churches, In the Sexo Times, Noblemen 
began very early to build and ere& Churches for their own Convenience}, t Beceslib.s. 
which yet were not to be made ufe of, till confecrated by the Bifhop ; “* * 
and hence (according to fome) began the Divifion of Churches: But 
when the Perochia] Divifion of Churches began here in Baglaud, we 
cannot precifely fay ; and {fo far is it from being true, that Haeorips Arch. 
bifhop of Cvaiterbury fortled this Work all at oncel, that it does not ap- HAD, 65% 
Pear to be then thoughton, And yet this Work advanced fo far in King 
Edward tie Corgeffor’s Reign, that *tiscomplain’d of in his Laws, That 
in fome Places there were three or four Churches, where formerly there 
had 
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} Vid. Spel. had been but one+, by which means the Maintenance of the officiating 
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Prieft was much leffen’d. 

In the greater Church of the City of Coxffantinople, and in other 
Churches adjoining and fubjeGt thereunto, the Number of the C| 
was to be flated and certain, according to the refpective Eftates of fuch 
Churches; and left that fuch Churches fhould be reduced to Poverty, 
this Rule of Law was to be obferved under a fevere Penalty to be inflict. 
ed on fuch Perfons as{hould aft contrary hereunto. And it was ordained 
both by the Civi/ and Cazou Law, That whenever a Church is built, 
fuch an Endowment ought to be fettled thereon, as fhall be fufficient to 
fappore and maintain the Priefts, Deacons, and other neceflary Perfons 
inthe faid Church: For unlefs the Perfon will in the firft Place thus 
endow the fame, he fhall not be allowed to ere&t and builda Church. And 
the Law moreover requires, That fuch an Eftate be fettled thereon, as 
will maintain Hofpitality, and fufficiently difcharge all Epifcopal Dues. 
But if an Etfdowment be not fettled thereon ar the Time of founding 
the Church, the Bifhop ought to fee the fame fettled thereon at the time 
of its Confecration, otherwife the Church ought not to be confecra- 
ted, 

A Cathedral or Collegiate Church ought not to be void or without 
a Prelate above the fpace of three Months: Forif they, to whom the 
Ele€tion belongs, fhall negle& or refufe tochufe a Prelate for fuch Cz 
thedral or Collegiate Church for above three Months, the Choice there- 
of fhall devolve to the next immediate Superior +; and if he {hall not 
chufe within three Months more, he {hall be punifh’d according to 
the Canon. But a Church may becalled a Collegiate Church, tho’ it has 
no Prelate placed therein; yet this of a Prelate is generally reckoned one 
of the chief Badges of a Collegiate, or Comventuat Church. For every 
College or Convent ought to have thefe particular Badges, wiz. A common 
Seal, and the Ufe thereof*. oed/y, The Eleftion and Choice of a Prelate 
regularly fpeaking. 3diy, The Liberty of treating and debating Matters 
in common, as ina Chapter or Common-Council +. th/y, They ought 
to have a common Area, or Scite belonging to it. And, 4zh/y, They 


‘ought to have a Refetforium and a Dormitory, if they be of a Reli- 


gious Order ll. 

A Church is faid to be fabjeG, and belongs toa Perfon Pleno Fure, 
when the Bifhop exercifes no Epifcopal Right or JurifdiGtion therein, but 
the whoie JurifdiGtion belongs to an Abbot, or fome other Prelate: 
And therefore the Prefentation, Inftitution, and Deprivation do belong to 
him, that has fuch a Church Plewo Fure. ‘Thus in Churches belong: 
ing to Religious Houfes, che Prefentation of the Rector is not made to 
tle Bifbop, but the Religious themfelves do give him Inftitution, and may 
afterwards deprive him (if occafion be) without the Bifhop: yet this is 
only to be underftood where the People, that is to fay, the Parith, is of 
an exempt Jurifdiction ; for otherwife in refpett to the Cure of Souls, 
Recourfe ought tobe had to the Bifhop. The Cuftody or Guardianthip 
of a vacant Church does of Common-Right belong tohim, who has the 
Right of Collating or giving Inftitution thereunto *: And fuch vacant 
Church during its Vacancy, ought to be governed by itsown Occonomus 
till fuch time as the Patron or Collator has made a Provifion for it 
within the time adigned them by Law. 

Churches and Temples have many Immunities in Law; fome of 
which are in common with other Things Ecclefiaftical ; and fome of 
them are proper and peculiar unto Churches and Temples alone. As 
that no Tumultuous Affemblies or Conventicles fhall be held in Come 

and 
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and Temples, or fuch things as may dilturb divine Worfhip: Nor 
ought Civil-Courrs of Judicature to be ‘held therein *, though it was * %3.49.5 
look’d upon by the Antients to be a Matter of Religion not to begin any 
Councils, or hold any Senate, unlefs it was in fome‘Temple or Grove. 
And {6 facred was the Church unto fome, that it had the Right of an 
dfpluas, or Santuary, as it has at this Day in fome Popifo Countries 4, 1 X.5.49. 6 
ior protecting the greaceft Offenders againft the Srate; and fo Holy was 
the Ground thereof, that we alfo read, that heretofore no one was bury’d 
in the Church of the Martyrs. And this was alfo peculiar to Churches, 
giz That though a Church was not confecrated, yet if Divine Service 
was perform’d thercia, ic enjoy’d the fame Immunities as a confecrated 
Church; for we ought to fhew our regard to the Divine Worthip therein 
perform’d, and not tothe Walls thereof. 
* When the Prebends of Cathedral Churches are fo {mall as to induce 
Poverty, Chapels might be annex’d to them : yet a fuitable Provifion or 
Allowance was to be referv’d to the Minifters or Presbyters of {uch Cha- 
pels. For before the Council of Lareraz, the Canons of a Cathedral 
Church might have Chapels or Parochial Churches annex’d to their Pre- 
bends for their better Subliftence, if they could not be commodionfly fup- 
ported on the Revenues of the greater Church, referving a due Portion 
to the Chaplains or Parochial Minilters: ut, by a Provifion of this 
Council, Chapels or Pariflh-Churches were taken away and deny’d to Ca- 
nons. ‘Thereare fome Churches, thar are not fubje€& to the Archdeacon, 
tho’ they are placed and fituated within the Precinct and DiftriG of the 
Archdeaconry : As RegaJar Churches; and, fuch are the Monafteries of 
Monks, Regular Canons and Nuns. And ’tis the fame Thing, if an 
Archbifhop has {pecially referv’d fome particular Church unto his own 
JurifdiGion, fo that the Archdeacon cannot exercife any Jurifdi€tion over 
thofe Churches: For in this Cafe fuch Churches fhall not be faid to be 
fubje&: to the Archdeacon; as it appears in many Places, where Archbi- 
fhops and Bifhops exercifeé immediate and peculiar Jurifdi&iion. When 
two Churches are united together, they make but one Church in Law ; 
and ¢ Modo are faid to be but one: And in this Senfe, a Perfon fhall not 
be faid to have a Plurality of Benefices, but only one Benefice. If a 
Perfon bequeaths a Legacy to the Church in general Terms, when there 
are feveral Churches in the fame City, he is underftcod to leave it to his 
arifh-Church, or to the Church where he is bury’d. 

The Word Charch is fometimes taken for the material Body or Fabrick 
thereof, as for the Walls, Windows, Covering and the like; and in this 
Senfe, it comprchends the whole Church, «7. the Nave or Bedy of the 
Church, together wich the Chancel, for the Chancel is even included un- 
der the Word Churchill. Churches and Chapels in the Country, and even ji Lind.libt. 
fuch Parifh Churches as are ina City, are in our Books faid to be Adjwores Tit 10. cap 
Ecclefic, in Refpe&t of Cathedral Churches, which are there ftiled Afz- — 
joves Ecclefie, to which the Priefts ought, on Rogation-Days, to go and = 
‘fay their Litanies *. But the word Church fomctimes fignities the general * Lindw. 
Government and Adminiftration of the Spiritualties and Temporalties of li & Tie2 
the Church; and fometimes ’tis taken for the Prelacy thereof}. AD, Ai 

I have betore obferved, that an Oratory is fometimes taken for a Church, J 
bur properly {peaking an Orczory fignifies a private Place, which is depu- = 3*% 
ted and allotced for Prayer alone, and nor for the general Celebration of 
divine Service: And hence, according to dadreas, an Or-tierydisters from 
a Céwrch in the {trict Acceptation of the two Words. For ina Church the 
Law has fettled a certain Portion or Endowmvnt meet for the ReStor and 
other Neceffaries*; but an Oratory is not built for the ceneral Ceicbra~ * Con. t 
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Ton: tion of divine Service, or for faying Mafs}, in the Phrafe of the Romih 
Dif 33+ Church. Nor is it endowed, but only ordained for Prayer alone (as afore- 
faid) without the miniftration of the Sacraments: And any Perfon may 
build fuch an Oratory without the Bifhop’s Confent, though a Clerk can- 
not celebrate divine Service therein without the Bifhop’s Licence. And 
tho’ the Bifhop may not grant fuch a Licence for the Celebration of divine 
a "Service therein on the greater Feftivals of the Church * regularly {peak- 
— 34 ing ; yet becaufle Oratories of this kind are fometimes built on the ac- 
count of Neceflity, the Bifhop ought to grant the fame, when there is 
no Church in the Neighbourhood ; and divine Service may be admini- 
{Con x. ftred therein on the faid Feftivals, and not otherwife;. But Bells ought 
Dif. 33- not to be put up in the faid Qratories without the Bifhop’s Authority {l, 
NX. 33* And thus thefe Oratories are ad orandum, and not ad celebrandum, 
, without the Intervention of the Bifhop’s Authority, or fome other Pri- 
vilege obtain’d from the Apoftolick See : And as Churches are ftiled pud- 
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Of Church-wardens, and their Office. 


‘HE Office of Church-wardens, is not only to take Care of the 
/ Eftate and Rights of the Church, and to demand and fue for 
Debts and Legacies belonging thereunto, but alfo ro prefent and denounce 
all Hereticks, Schifmaticks, Whoremongers, Adulterers and Inceftuous 
Perfons, unto the local Ordinary ; and all Perfons guilty of Perjury, Si- 
mony, Defamation, and other Infamous Perfons living or offending with- 
+ Can, Jac. in their Parifhf; and alfo all fuch as Scold or Brawl in the Church or 
156 Church-yard ; and fuch as on Sundays or Holidays refufe to attend divine 
Worfhip, and the holy Myfteries of Religion : provided, they are not 
hindred by any legal Impediment. Moreover,’tis the Duty of all Church- 
wardens to prefent the Dilapidations of the Chancel and Manfion Houfe 
belonging to the ReCtor or Vicar ; and to fignify the N egligences and Er-~ 
rors of Curates and Minifters unto the aforefaid Ordinary. Thirdly, 
Their Bufinefs is likewife to take care of the Nave and Tower of 
the Church; and of the Bells, Books, and other Goods and Ornaments 
belonging thereunto ; and out of the Moneys of the Church to repair the 
fame whenever need requires, or (at leaft) they ought to fee the fame 
done ; and alfo to fee that the Church-yard be fenced in with a decent 
Rail or other Inclofure. And if the Moneys of the Church hall nor 
be enough for compleating the Premifes, they may, with the Confent of 
the Parifhioners duly fummon’d hereunto, impofe a Rate, and levy a 
Tax on each Parifhioner, according to the Meafure and Proportion of 
{| Vid. Pot, their Eftates ||. And if any of the Parifhioners fhall refufe to pay this 
Tit Repairs Rate or Tax at the day appointed for the Payment of it, or hall defer 
the fame, the Church-wardens fhall prefent or denounce him to the local 
Ordinary ; who, in the Spiritual Court, fhall by Ecclefiaftical Cenfures 
compel him to pay thefame, and condemn him alfo in Colts of Suit. 
The Church-wardens themfelves, whofe ancient and undoubted Office 
it is to make Prefentments, do not take a particular Oath upon all Pre- 
fentments they make; but they do it by virtue of their general Oath - 
Church- 
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Church-wardens, And Miniiters of Churches do the fame, or rather hy 
virtue of their general Oath of Canonical Obedience. It is the conftant 
Courfe of Proceedi in the Ficclefiaftical Court, thar when a Prefent- 
ment is made, they form Articles thereupon, but they never recite or 
mention the Prefentment in the Articles; and it need nor appear in 
them. Buc if there be no Prefentment made, it is an error in act pro- 
ceeding according to the Rules of the Court Chriftian, Ue is to fay, 
according to the Rules of the Camoz Law: And the proper Method for 
fuch a defe& is by an Appeal, and not by a Prohibition at Common Law. 
For the common Law Courts will not take Cognizance wherher rhe fic- 
elefiaftical Courts obierve their Laws or not: Prohibitions being oaly 
granted, when the Common Law is invaded or interfered withal, 
It is not the Courfe of the Spiritual Court now to examine the Perfon 
prefented upon Oath, that Oath being now abolifh’d by Aét of Parlia- 
ment +: But they may ask him ore tens, whether he will confefs or deny } 1; Car. x. 
the Prefentment or the Articles exhibited. If he denies the Articles, c#p.t- 
then there is a negative Conreftation of Suit; and it is proceeded to ex- 203 
amine Witneffes to prove the fame ; and if it be not proved, a co/matwry ; 
Promoter is condemned in Cofts or Expences of Suit. Sed UVuere of a 
Church-warden, who is a neceflary Promoter. Church wardens are nor 
{piritual Perfons, tho’ their Office be a kind of Ecclefiaitical Office *, * Rolls 
"Tho? Church-wardens may have their AGtion for fuch of the Parifh poy.=.°”* 
Goods as are taken away, yet they cannot difpofe of them without the Con- Rep. 10°. 
fent of the Parifh; anda Gift of fuch Goods, made by them without the 
Confent of the Sides-men or Veltry, is void +}: And tho’ the Goods of the 1 Pulte. 
Church do belong to the Parifhioners, yet they cannot have an Adtion of 5! 0" 
Account againft the Church-wardens for waiting any of them, but mutt 
make new Church-wardens, and thofe new Church-wardens may bring 
an Action of Account againit the former |}. Andthough they fhould pre- l$ E. 4. % 
{cribe to chufe two Church-wardens, and that the Perfons fo chofen *™** 
fhall continue in that Office for two Years, yet the Parifli may (notwith- 
ftanding the Prefcription) remove fuch Church-wardens at their Pleafure, 
and chufe new ones; for otherwife the Parifh might fuftain great Lois, if 
the Church-wardens fhould continue fo long in their Office contrary to 
the Will of the Parifhioners ; becaufe in that Time they might waite ail 
the Parifh Goods belonging to the Church *, #56 H. & 5. 
Tho’ the Bree-hold of the Body of the Church be in the Incumbent / ites 
thereof, and the Seats therein be fix’d to the Frec-hold ; yet beeaufe the ~y 
Church is dedicated to God’s Service, and is for the Ufe of the Inhabi- 
tants, and the Seats are ere€ted for their more convenient Attending on 
divine Service, the Ufe of them iscommon to all the People that pay to 
the Repair thereof: And, therefore, if any Seat, tho’ fix’d to the Church, 
be taken away by a Stranger, the Church-warden (and not the Parfon) 
may have their A€tion againftthe Wrong-doer}. lf the Goods of the t$H-7-1 
Church be ftolen or taken away, ic is Robbery and Sacrilege: and the 
Church-wardens may have an Appeal of Robbery li; and a Libel may al 1577 65a, 
fo be exhibired in the Spiricual Court againft the Offender pro fulure 
aninis, Kc. * Syderf. Rep. pt. 1.p. 281. but not to recover Damages, *Keel-Rep. 
The Church-wardens may juftify many Adts, inorder to appeafe any Ir °° *?** 
reverence or Diforder in the Church or Church-yard in Time of divine 
Service, as to whip Boys, or take off the Hats of thofe that would irre- 
verently keep them on +; and, laftly, they ought to prefenr the Names of 1 Saad 
fuch Perfons as do behave themfelves irreverently in the Time of divine >. = = 
Service. ' Syd. Rep. 
PILL, p Sons 
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Of Church-yards, &c. 


that the Soul being Immortal, will, at fome Time or other, refume 

s Body again in a glorify’d Manner; a decent and religious Care has 

therefore been taken at all Times, and almoft among all Nations, a- 

bout burying the Bodies of the deceas’d in fome facred and religi- 

ous Place, tho’ the Worfhip of the true God has not been among them: 

And therefore, the Places where dead Bodies are bury’d, are in Latiz 

call’d Camiteria, and in Fvglifh, Dormitories ; the Latin Word Cemis« 

terium being deriv’d from the Greek Verb Koudée, which imports the 

*Capix. laying a Manto fleep. And Chrift himfelf, in St. fobu’s Gofpel*, calls 

anal Death itfelf by the Name of fleeping : oiz. or Friend Lazarus /leeperh ; 

Ye 20 but J will go, that I may awake him out of Slept. And in another 

i Pfalm. 56 Place he faith, the\G@irl is not dead, but fleeperb \\, And fachlike Expref- 

ee fions we meet with in feveral Places of Holy Writ. And tis likewife ufed 

& 21,1 Cor. in the fame Senfe and Manner among profane Authors: For a Perfon is 

cap. 1% &> tid to be dead to us, becaufe we cannot raife him from the Grave ; though 
he only fleeps unto God, who can raife him from the Chamber of Death. 

According to the Papal Law, Church-yards are faid to be confe- 

crated for feveral juft and weighty Reafons; among which (f think) 

fore of them ought to be treated with the utmoft contempt, viz. Férff, 

7 Tom 2 Becaufe (as Chryfoftom obferves in his Homilies +) Demons ufually refort- 

ed to the Sepulchres of Perfons deceafed: But this racher favours of Prieft- 

craft than of any Truth or Fact, and was an Invention of the Clergy to 

get Money by Prayers forthe Dead. Indeed, we read in St. Mattbew’s 

| Mat.cap» Gofpel ||, that the Demoniack dwelt inSepulchres ; and, coming out from 

8, v. 28: thence, befiegedand flopped up the Way : But this was effected by God 

ee * nim(elf, for the fake of Chrift’s working a Miracle. And Fraucifcus Vene~ 

tus likewife, to magnify the Power of the Clergy, does, in the fecoud Tome 

of bis Problems, give us a ftrange Account of this Matter, faying, That 

the Bodies of Perfons were frequently haunted by unclean Spirits; and 

that tho’ the dead Bodies themfelves did not ftrike a Fear and Terror into 

Men, yet the Spirits that furrounded them did ; and that, a greater Terror 

into a Man that was folitary and alone, thaa into one attended with 2 

Companion. And, therefore, it was ufual to burn Lights about the Bodies 

of the deceas’d, in order to keep off and driveaway thofe Powers of Dark- 

nefs, which they dreaded fo much, as is pretended. And hence it was 

that Church-yards were confecrated, befprinkled with holy Water, and 

feented with burning Frankincenfe, according to the Fopperies of the 

Romifo Church. A fecond Reafon, why Church-yards were confecrated, 

was, becaufe the Clergy would keep this Ground to their own Behoof 

and Advantage ; and as their own Property. For having perfuaded the 

People into a foolifh Opinion, that the Souls of the departed hover’d about 

their Bodies afer Death, they could not be laid at Reft without the Help 

of the Prieft; and thatthis could not be obtain’d unlefs they were bury’d 

in holy Ground, whereon the Prieft exercifed his Office: and thus elias 

made 


; S we have a fure and certain Hope of a future RefurreCtion, and 
it 


=_ = -_ 
Parerzon Furis Canomet Anglicani, 173 


made the Church-yard 2 Place neceJury unto Reftafter Death, atid made 

an imimeale Profit to themfelves thereby, Belides, as Church-yards were 
feparaccd and divided by Confécration from other profane and impure 
Places *; fe the Bifhops whoconfeerated this Ground, were wontto hayea 7132" © 
Spillor Sporcule for the fame from the credulous Laity. And chus, in Time, * 

a Church-yard becamea Place appointed and fet alide for Chriltian Burial. 

By the Cici/ Law heretolore, the Corpfe of Perfons deceas’d were 
buried ouc of the City in the Fiellst; and the Place, into which any TC. 3-4 
dead body was brought, immediately becarue Religious of divine Right; * 
and was io far exempe from all human Ufes, that iuperiticious Antiquity 
did not believe it to be in any Man’s Property {{: But at this day "cis not ! C.3- 4% 
lawful to bury the Bodies of Perfons deceas’d imany other Places than the ** 
Church or Church-yards *, unlefs it be the Corps of Perfons eapitally pu~ * C1. = 
nifl’d for any Crime, which are ufualiy hung up on 2 Gibber, and ex- 
pos’d ro publick view asa Terror and Example unto others. Lut we have 
fo far departed from the ancient Law of the Romews ia burying their 
Dead in Fields, that we have always made Church and Chureh-yard Burial 
neceffary unto Salvation for the fake of the Prieft. And fo great a Regard 
have Men in thefe days for this Rite of Burial ia Churches and Church- 
yards ; that, according to the modern Law, a Real Aftion by Right of 
Property, or a Quafi Right of Property will lie for fuch Sepulchres as 
are in Churehes ; and they may be fold and given by way of Divition to +C. 3.44.4 
one of the Heirs. Formerly when Mens Bodies were buried out of the 
City in the Fields, every one had a free Right and Power of crefing 
Statues, and fetting up Monuments over the Grave of the Perfon bury’d, 
if he made the Sepulchre in his own Ground or proper Burying place {j : liC. 3+ 44. 7 
But now fince it has been ufual to bury in Churches, it is not lawful to erect 
Statues and Monuments there without the leave of the Ordinary * Bur * 3-447 
yet every one may, fue Fure, fuperadd fome certain kind of Memorial 
or Infcription to fuch Sepulchres, and have the fame engraven thereon, 7 Jbi¢. 

As the Church-yard cught to be divided from other profane Places * 3 #130 « 
fo it ought to be fenced inand railed, in order to keep out Hogs and other 1: Pia 
noxious Animals, that may annoy and defile the fame. And every 
Church-yard about the Cathedral Church ought to contain forty Paces of 
Ground in Circuit from the faid Church, and about a Parcchial Church 
thirty Paces, unlefS it be in fmall Cities and Burroughs where they are 
ftraicen’d in point of Ground}. And, moreover, ’tis to be cbferved, by #35 Q.46 
the Canen Law, that no other Buildings ought to be ere&ted in the ' 
Church-yard, bur fuch as do belong to the Clergy: But, by the Ciz;/ 
Law, no Houfe at all ought to be built near the Church-yard; and if it 
be, ic may be pull’d down and deftroy’d |, By the Czscxz Law, the 
Church yard ought to enjoy the fame Privilege and Immunity as the 
Church itfelf, eve. to fave a Criminal that flies thereunto for Sanétuary 
againit the Law: But tho’ the Punifhment of Death, according to the 
Papal Law, fhall not be infifted on a Perfon flying to the Church or 
Church-yard for Refuge, or any other corporal Punifhment ; yer even by 
this Law, fuch Sanctuary fhall not fave him from a pecuniary Punifh- : 
ment*, becaufe it brings Money to the Clergy, who fhare with the “Di is ‘ 
Civil Magiftrate herein. ai 

By-a Provincial Confticution in Lédesoedt, all fuch Perfons as fhall +z, , 
fell or grub up any Trees, or mow and cut down any Grafs growing in Fin 2s. 
the Church-yard, or gather and carry away any Fruit growing therein, “> © 
fall incur the Sentence of the gregter Excommunication, and be fhut 
Out of the Communion of the Church, till fuch Time as they fhall make 
Satisfaction and Amends for the Offence committed. Nor can the Parfon 
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himfelf cut down Trees growing in the Church-yard, tho? the Freehold, 
according to the Common Law, be in him, except it be for the neceflary 
Repairs of the Chancel *; becaufe they are planted, and grow there for 
the Ornament and Shelter of the Church. This is the ancient Common 
Law of this Realm: And, therefore, the Statute made in Fagard the 
Firft’s Reign + is but declarative of that Law, and the Rectors, that eut 
down Trees in the Church- yard for-any other Purpofe, may be indi€ted 
on that Statute, and fined ; or may be profecuted at Law; and the Courts 
at [Vefiminfter have granted Prohibitions in fuch Cafes to ftay any far- 
ther Waite, But it has been a Queftion, where the Rectory is impropri- 
ate, and the Vicaridge endow’d, to whom the Trees in the Church-yard 
do belong ||. If to the Vicar, *tis only becaufe he is to repair the Chancel ; 
and if the Impropriator cuts them down, and the Vicar libels againgt 
him in the Spiritual Court, a Prohibition fhall go ; becaufe if he has a 
Right to the Trees, he may bring an ACtion of Trefpafs againft the {m- 
propriator for felling them. 

But tho’ the Church-yard be the Freehold of the Parfon (as aforefaid) 
yet ’ris the common Burial-Place of the Dead ; and for that Reafon ’tis to 
be fenced at the Charge of the Parifhioners, unlefs there be a Cuftom to 
the contrary, or for a particular Perfon to do it in Refpe& of his Lands 
adjoining to the Church-yard *, and that muft be try’d at the Common 
Law. None fhall ufe chiding Words in the Church or Church-yard, in 
pain of Sufpenfion for fo long a Time asthe Ordinary fhall think ft. viz, 
of a Layman ab iugreffu Ecclefia, and of a Clerk a Minifterio Officii *. 
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Of a Citation, and the Force thereof. 
FTER the Action has been enter’d with the Judge or Regifter, 
which we in Latin ftile Editio Attionis, the Defendant ought to 
be 4ummon’d into Court to give an Anfwer by his Appearance to the 
Plaintiff’s ACtion or Libel. Now the fummoning of a Perfon into Court, 
is nothing elfe but the citing or calling him before the Judge, or fome other 
Perfon that has Jurifdition, for the fake of trying the Caufe of AGion 
commenced againft him +. Heretofore, by the Croj/ Law, the Plaintiff 
or Perfon bringing the ACtion, had the Power of citing his Adverfary into 
Court himfelf, who, unlefs he prefently appear’d, or promifed to give 
Bail by Surety, for his Appearance, might be forced into Court by Com- 
pulfion, or (as the Civilians fay) obtorto collo\. ‘The Reafon of this was, 
becaufe the Judge or Pretor was wont to grant an Action againft {uch as 
by Force refcu’d any Perfon that was cited into Court, that is to fay, 
again{t fuch as deliver’d him out of the Hands of the Perfon that thus cited 
him*. But fogreat a Power granted to private Men feeming in no wife 
fafe, but rather contrary to Humanity, this Power of citing and dragging 
the Defendant into Court, was, by degrees, taken away, and a more 
gentle way of Summons was introduced; oz. That the Suit commenc’d 
againft him fhould, by the Order and Authority of the Magiftrate, be 
denounced to him by fome publick Minifter, either by way of Editt, or 
by Letters affix’d up in fome publick Place}. sTherefore, fince this antient 
way of fummoning was thought focruel, the Judge did forbid every one 
prefuming to cite his Father, Patron, and his Patron’s Children into Court, 
or any others to whom the like Honour was due, without Leave ans 
er- 
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Permiffion ticft obtata’d, under che Penalty of 50 Jure/ or Crowns to be 
infliGted o. fuch as did impuga this Edict *. Nor did ic import aay 
Thirg, whether fuch Children were emancipated or not.j: For, by na- 
turul Reafonand Equity, there is the like Honour and \teverence due to 
Parents, tho’? we are not under their Power and Command, For the 
fame Reafon, an adopted Son cannot cite his adoptive Father into Court 
without his Leave. For tho’ fuch a Son be in cliend Fumilid ; yet he 
owes Reverence and Honour to his adoptive Father. But he who is pro- 
perly in the Father’s power, owes ftill a greater Reverence; becaufe, by 
the Cici] Law, he cannot try a Caufe againit his Father, even with the 
Judge or Pretor’s Permiffion, unlefs he has a Preuliem Caftrenfe; be- 
caufe he is, inthis Refpe&, then deem’d tobe a Pater-zmiliazs. 

Citations then after the Aion is entred and given in, are the Founda- 
tion and Beginning of all Judicial Proceedings +: Therefore, in fpeaking of 
them here in this Place, I hall, Firff, Confider when the Perfon cited 
ought toappear, and when he may abfenr himfelf ; Secondly, Y will thew 
what Exceptions may be made againft Citations ; Thirdly, 1 will point 
out the Interftices of Time which ought to be between one Citation 
and another; Fourthly, 1 thali difcourfe of a Peremptory Citation, and 
how a Citation is to be made wed cece, and how by Letters in Writing; 
Fiftblz, 1 {hall treat of the Punifhment of a Perfon cited, and not ap- 
pearing ; and, Six¢A/y, 1 {hall make fome Remarks on the whole. 

As tothe firit Poiot, it is a known Rule in Law, That a Perfon ought 
to appear, on whatever Account, or in whatever Caufe he is fummon’d 
before the Judge: and if he has any Exceptions either againtt the Judge 
or his Jurifdi€tion, he may then alledge the fame under a Proteftation 72 
gon confentiends in Dominum fFudicantem, Gc. and then it fhall be 
argued by Countel, whether he be oblig’d or not, to abide by the Perfon 
or Jurifdiction of the Judge*, And hence arifes the Practice of Perfons 
pleading their Privilege, whether they be Soldiers, Scholars, or the like; 
but a Privilege cannot be alledged and pleaded, unlefs ic be with a Proxy 
or Warrant of Attorney (a thing well known!) tho’ the Abfence of the 
Hat may be alledg’d and pleaded without fuch a Proxy or Letter of At- 
torney: as an Allegation of Sicknefs, Infirmity, or any other tlic like 
Matter is |. Hence it is, That if no Privilege thall be alledg’d or plead- 
ed, the Coure may proceed againft the Perfon; and fuch a Procefs js 
valid, becaufe the JurifdiG@ion of the Judge is not yet everted and over- 
thrown. Beldus is very large and copious hereupon, and fo are other 
of the Do&ors. 

Ifa Judge fhail decree himfelf to be a competent Judge that is not 
fuch, an Appeal will lic: But if no ObjeGion fhall be made againft him, 
the Procefs fhall remain always valid, unlef§ an Appeal fhall intervene. 
But this Rule which fays, That a Perfon ought to appear, has an Excep- 
tion thereunto, «fz. Firff, Unlefs fome Caution be given by Sureties > 
Fudicio fiends, and thefe Sureties do engage for the Defendant’s Ap- 
pearance, ¢. and that they wil] wave and renounce all their Privileges 
if they have any *. See Bartolus and Baldus hereon. For though a 
Surety or-Sureties do promife and itipulate for the Defendant’s appearance, 
and that he fhall fland to the Judgment of the Court ; yet Sureties cannot 
be cited out of their own proper JurildiGion, unleis they wave and re- 
nounce the Privilege of their own furifdiction p. Siccad's, Vis oihaewite, 
if it be certain and notorious, That the Perfon Citing meis ner my fudge, 
as being a Perfon out of his Territory ; or, who is orherwile a Jadge na 
torioufly incompetent ||; as, according to the Papal Ciusew Law, a tay 
Judge is over a Clerk; who, though he fhould not be known on a 
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*X.20,17 Clerk, yee he cannot be molefted by a Lay Judge *: For a Lay Procefsa- 
+X.2.1.8 gainft a Clerk is null and void by that Law y. 
It has been already faid, That a Citation is the Beginning and Foun- 
dation of every Law-Suit or Judicial Proceeding : fo that every Judicial 
Dd. inc.z. ACt exercifed againit a Perfon not cited, is null and void, ipfo Fure ||: Bor 
Ch 2.10 4 Citation, or Monition, is required in every Judicial Ad, yea, even in 
*Myot | Aé€ts which are notorious *, Therefore in point of Practice, the Advocates 
— 6. obf- ought diligently to confider, whether a Citation labours under any Flaw 
* Cent. 2 . . * 
obf 4 or Defe& in fucha manner, as not to oblige the Party cited to appear: 
For a Cication that is not valid, produces no Effe& ; nor does it conftitute 
any one to be #z Mora, and is, as it were, no Citation at all. So that ifa 
Procefs be upon fuch a Citation, the Sentence is null and void of courfe: 
Becaufe it is the fame thing, whether a thing be not done at all, or if it be 
done not according toLaw. But ’tis otherwile, if the Party appears on 
fuch a Citation of his own accord. For then an invalid Citation re- 
ceives Force and Strength by his Appearance, fince the Prefence of the 
Party without any Citation at all, is fufficient ; becaufe a Perfon prefent 
* Gail. lib, regularly cannot be cited *, 
1 abs 38. I fhall in the fecond Place proceed to fhew in a more efpecial Man- 
sth ner, what Exceptions will lie againfta Citation. And, firft, a Citation 
ought to be certain in refpect of the Perfon cited : For if fuch certainty 
be therein omitted, a good Exception lies againft the fame, and fuch 
Citation is rendred invalid ; as’tisin many Cafes hereafter to be remem- 
+D.4.8.21.5. bred. 2d/y, A Citation oughtto be made ad locum honeftum ce tutum + ; 
+xX.2.6.2, For if ic be otherwife made, it does not + oblige the Party cited: And 
an Appeal furely lies, if'a fate Place be not affigned in the Citation for 
the Appearance of the Party cited, altho’ fuch Citation be made with 
1X. 2.2847, an Appellatioue remotd|\. For if a Judge fhall cite any one toa Place to 
which he cannot come with fafety to his Perfon, he may freely appeal, 
* Glof. in having firft propounded an Exception de loco fufpetto *, though an Appeal 
e433: Q: be inhibited in the Letters Citatory, unlefs the Judge fhall afterwards 
av Lows shink fit to affign him a fecure Place for his Appearance: And this Place 
of Judicature ought not only to be fate to the Client himfelf, but evento 
fuch Perfons as intervene in his Behalf, as Proctors, Advocates, and the 
+X, 2.28.47 like +. And ’tis moreover to be noted, That whenever a Perfon is cited 
to a Place that is not fecure, he may always Appeal, tho” it bein the /e- 
cond ox third Inflauce ; becaufe the Grievance is as often repeated, as 
thePerfon is cited ad locum non tutum. Pope Innocent, indeed, maintains, 
That’tis well enough if the Place be fafe and fecure to the Proftor, tho’ 
it be not fo to the Client; becaufe he may fend a Proctor: But Aofficu 
ffs olds the contrary, concluding, That it is not fufficient, that the 
Place be fafe and fecure to the Client or principal Party, unlefs it be alfo 
thefameto the ProGtor. And fovsce verfa, if it be fafe to the Progtor, 
and not to the Client. For in Civil Caufes,a Perfon cited may either ap- 
pear perfonally by himfelf or elfe by his fufficient and lawful Proc- 
|X. 1.38.10. tor |. 
3dly, A Citation ought to be made by a competent Judge, or (at leaft) 
in virtue of the Decree and Order of fuch a Judge, and affix’d up infome 
publick Place, if the Party cannot be perfonally cited: And in every Ci- 
* Clz102, tation, the Judge’s Name ought to be exprefs’d therein * ; and an Error in 
his Name, vitiates the Citation. And if a Citation be uncertain in re- 
f{pe& of Place, where the Perfon cited ought to appear; or if it exceeds 
the Limits of the Judge’s Territory, ’tis a juft Caufe of Exception, and is 
null and void ipfo Fure. 
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4rhiy, A Citation ought to be decreed at the Inftance of the Party, and 
not ex ofc10 Fudiers: Por a Citation made by a Juige, without any 
Motion or Peticion from the Party licigant, is null and void gb switio } 5 + Abb. in 
fince a Judge ought not even verbally to cite or admonifit any one to ap. %9 %4+ 1 
pear, uniels it be at the Requeit and Inftance of the Party in Suit Ils and yauy in 
if he does thus prefume to at, his Monition or Citation is unjufl and in- c. 4 X.2 
valid, andas fuch, it binds not the Party toappear: But a Perfon cited in ** ™'® 
a doubrful Cafe ought to appear. Nor isthe Party cited bound to appear, 
if the Citation be evidently peccant in point of Form or Matter. See 
Jenocent *, where he fays, Thata Perfon is not bound to appear before a * In cap. 6 
delegated Judge, unlefs fome Evidence of his Commiffion does appear in $7.44. 
the Citation}: But if the Party does appear, then his Appearance fhall x ;. <5. 
give Strength and Force to fuch an invalid Citation. verb. o-mire. 
staiy, A Perfon ought always to becited at the Plice of his Dwelling- Fem 
Houfe, which he has in refpe&t of his Habiration and ufual Refidence, 
and not at the Houfe, which he has in refpe&t of his Eftate, or the Place 
of his Birth: For if he does not dwell there, he ought not to be cited 
there |. And a Cication affix’d and put up at the Doors of a Man’s I! D. 50.1 
Dwelling-Houfe (with us called a Citation wis G wedis) ought to be **” 
affixed and placed there at a fit and convenient Hour, and nor in the 
night-time ; and ought to remain there till fuch time as it may come to 
fome Perfons knowledge *: For, inthe Abfence of a Perfoa, a Citation *A». in 
may be made and affix’d up at his Dwelling or ufual Place of Refidence +; Os a 
and if it be affix’d there at an unfeafonable Time (as aforefaid) ic js in- + Abb. in 
valid as liable to an Exception, as it is if the Perion be not cited at his ©: re oe 
Dwelling; for the Law is not fatisfy’d with it. me 
6thi, The Term of a Citation ought to be fit and convenient, and not 
too narrow and ftreight for the Party’s Appearance. If a Citation be 
made for the Appearance of a Perfon on a Day certain, or at an Hour 
certain, and fuch an AG or Appearance ought to be made at fome other 
Time or Hour, or in fome other Manner than is defcribed and fet forth 
in theCitation, fuch Cigation fhall not be valid; nor fhallthae A&, which 
is done in any other Manner, be obliging *. But if a Party cited to a * Dart. in 
certain Caufe does appear, he fhall be obliged to anfwer unto other 2-#3 “#3 
Caufes, whereunto he was not cited, becaufe an Appearance is the chief 
effe of all Citations, And hence it is nor neceflary to cite him de nooo, 
if he be prefent in Court: And the more fo, becanfe regularly, the 
Plaintiff, before Conteftation of Suit, may change his Libel, and the 
nature of his Action;. If a Party fummon’d or cited, be fo hindred + Maranr 
that he cannot appear, he ought to fend a Perfon to excufe his Ap- Sg a 
pearance ro the Judge, and to make Proof of fuch his Impediment: and 
a Sentence pronounced againft a Perfon thus f{ummon’d and hindred to 
appear, is null and void, if fuch Impediment appear‘d to the Judge before 
Sentence read; for otherwife it fhall not be yoid. Now Sicknefs, or any 
bodily Infirmity, isa lawful Excufe or Impediment for the Non-A ppearance 
of a Perfon cited}: and fuch Sicknefs or Infirmity may be eafily proved, Il D. 42.1 
either by fending a Phyfician to prove the fame, or elfe by foch Phyfi- So. pignae 
cian’s Certificate. When I fay Sicknefs or Infirmity, I mean fuch an In- 5.6.4. 
difpofition of Body, as is a real Impediment to his coming to the Court : 
for alight Feveret, or an old Quartan Ague, is not a fufficient Excufe for 
Ais Non-Appearance *. A Perfon cited to appear at a Day certain, ought to * Abb in 
appear at the ufual Hourof that Day affign’d for Judicial Matters, that is © 9 2 6. 
ro fay, when there is no determinate Hour mention’d in the Citation for 
his Appearance f. If a Canon of a Church be cited to come to an Elesiion +Abb. In 
ata Day certain, he ought to appear in the Morning, becaufe the EleGtion ¢ 24: Xt 
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tfually begins at that Timie, and ae fach an Hour by reafon of Maf- 
Service in the Romifb Church, which is celebrated in the Morning; and, 
according to the Cuftom and Practice of that pretended Church, oughe 
to precede fuch Ele€tion. i, Fe 
And this is obferv’d in afl College EleCtions here in Ezgland, in the 
Choice of the Heads and Governors of Colleges in our two Univerfities, 
where the Sacrament of the Lord’s Supper is celebrated before they pro- 
ceed to an EleCtion, inftead of the RomijhMaf:. But a Perfon cited to 
a Fudictal A, may appear at any Time on the Day appointed for his 
Appearance at his own Pleafure, provided he appears before the darknefs 
of the Night comes on, fo that the Judge may perfe&t the AG whilft ic 
is day-light ; for a Perfon cited or admonifh’d ro appear on fuch a Day, 
ought to come at fuch an Hour as is fit for the difpatch of Bufinefs, or of 
that A&t for which le was cited *% Whenee it follows, that if chat A& be 
ufually difpatch’d in the Morning, he ought, according to the Dottors, to 
appear then: Therefore a Perfon thus cited to appear, in order to make 
an Ele€tion, ought to appear before Dinner on account of the Sacrament 
; AbBlin’ or Mafs, as aforefaid + But if the AGL may be difpatclrd eicher in the 
:o* + Morning or Evening, the Party cited may, im fuck a Cafe, defer his 
Appearance until the Evening. 
A Citation fixe Termino, is a valid Citation; and in fuch a Cafe, a 
* Abb. ia Perfor cited ought to appear as foon as poflibly he can™: yet this onght to 
C12" beconfider’d cum guodam Temperament, with fome grains of Allowance 
or kind of Equity, fince he is not obliged to appear immediately there- 
upon. If a Perfon cited does not appear at the Time affign’d for his 
Appearance on the fcore of fome legal Impediment (as aforefaid) yet he 
ought to appear as foon as poffibly he can after the Removal of fuchIm- 
Abb.inc-6- pediment ||: But if a Perfon, on a Summons, fets out fo late in his Jour- 
Ni&u, ney, that probably he cannot reach the Place to which he was cited for 
his Appearance, he fhall not be excufed on the fcore of fuch Impediment 
* Abb.in  afterwardsintervening*, And thus, in other Cafes, if a Man coar&s him- 
c. §2-X.1 & felf to the Extremity of an Act, he muft blame and impute it to-himfelf, 
— that he has thus coaréted or itreighten’d himfelf fo far in point of Time 
+Abb. ut fu- relating to an A&t}. If a Perfon, cited to appear within twelve Days, fhail 
pra. fay, That he will not come; yet the Judge ought to wait and expect the 
Lapfe of that Term, and when the twelve Days are paft, and not till 
then, his Contumacy may be accufed ; becaufe he may, in the interim, 
change his Mind and Refolution. But a Perfon thus cited, and declaring 
he will not appear, need not be cited again, tho’ otherwife he ought to 
* Baldi be cited a fecond Time*. Chaffan. Conf. 41. N. 2. Alex. Comf. 81. Vol. 4. 
17.¢ 46 Bor the Judge, in the former Cafe cannot proceed wifi poft terminum: 
And the Day of the Term is not reckon’d in the Term, becaufe the Day 
affign’d is underftood de Dichus proimis, without computing the Day 
+D. 40.8. 3. for which the Citation was made +. pete 
ath, By the Civil and Canon Law, a Citation is not valid, if it be 
\|D. 2-52 made and decreed on a Holiday, becaufe fucha Day is not a Law-day }}: 
“iS But though a Citation ought not to be decreed on fuch a Day; yet it 
may well enough be fery’d and executed on fuch a Day, and no Excep- 
tion fhall lie againft the Execution thereof, as it willagainft the Decreeing 
*xX.2.23. of it® Nor ought a Prief by the Cazow Law to be cited during the 
4 time he is officiating at Divine Service, or at the time of folemnizing 
Marriage, or atthe time of his being at, and leading a funeral Proceffion ; 
For in all thefe Cafes, according tothat Law, a jutt Exception lies. 
I fhall lay my third and fourth Confideration together ; and in dif 
courfing of a Simple and Peremptory Citation, I will endeavour to pone 
ove 


ne = » * 

Parergon Furis Canonict Anglicans. 179 
aut che Interitices of ‘Time, which ouglit to be between one Citationand 
anoier. Now among Citations, fome aye ftiled “jmp%e, and others 
called Peremptory Citations in the Céo7] and Cason Law. Simpte Cita- 
tions are rhole, when and where there are more Citations than one made 
out: And thefe are made with certain Intervals and Intermiffions of 
‘Times and Seafons, obferv’d between the emitting and iiluing out one 
Ciration and the other; thefe being made rrizfs e/cibus, or at three {e- 
veral Times *: But this is nor practis’d here in Fagland. Peremptory * D5» 
Citations, are thofe, which cite the Party (as we fay) fimeul @ fomel : ™ 
And by means of fuch a Citation alone, the Party cited or convened 
ought to exhibit his Prefence /udicial/y in Court without moreado }. And t =. & +. 
thefe are calf'd Peremptory, becaufe, after fuch a Citation executed, no 
other Citation ought to be expefted: For it annihilates and perempts all 
other Simple Citations, which might otherwife be expefted, with their 
Caufes of Exceptions, So that if a Perfon fummon’d by the Means of 
fuch a Peremptory Citation, does not appear according to the Tenor 
thereof, he ought to be reputed Contumacious, unlefs he has a jult Ex- 
cufe, or fome warrantable Exception againft fuch a Citation. Perempto« 
yy Citations are, therefore, made three ways; Fir/?, When no Simple 
Citation has been previous thereunto. And this Percmptory kind of Ci- 
tation, the Judge, by virtue of his Office, talres care to have expediced, 
when he requires the Party’s Appearance to fome ACtion or other upon 
Adyice or Premonition thereby ; obliging him to exhibit his Prefence cua 
primd evocatione ; and not to expect any other fubfequent Citation. Se- 
condly, A Peremptory Citation is granted, if only one Simple Citation has 
been previous thereunto: But tho’ this may be faid to be a Simp/e Cita- 
tion in point of Order, yet ’tis Persmpiory in refpect of the Force and 
Efficacy thereof, becaufe the Judge does, in exprefs Terms, declare it to 
be Peremprury, that is to fay, the laft Citation. But then this fecond 
ought to include as much Timeas three Simp/e Citations fhould contain}. 4 Abb. in 
When a Judge cites a Perfon cum Kteris fecundis, he a&ts according to ¢.*- X= % 
his own Prudence and Difcretion ; having a due Regard to Things, Per. 
fons, Times and Diftances of Places, before he emits a Peremptory Cita- 
tion cua literis fecundis; becavfe he cannot {0 eafily interrupt a third 
Ciration, and make a fecond Citation Peremptory without a good Reafon, 
and an urgent Neceffity for fo doing, Thirdly, That a Citation fhould 
have the Force of a Peremptory Decree or Editt, che Word Pereneptoric 
ought to be therein inferted and made ufe of, elfe it is not fufficient. 

But when a Citation is made by the Judge, who admonifhes the Party 
ore tees, to appear on fuch a Day, tis not neceffary to ufeand infert the 
Word Peremptoriée, becaufe the Judge’s Monition has the Force of a 


Peremptors Decree or Citation *. * Abb. in 
‘The Hlth Thing to be confider’d in this Chapter, is the Puaifhment of &?+ +* 
a Perfon cited and not appearing; for it is the Duty of a Perfon cited ~ ” 


not to contemn the Authority of the Judge, but to give his Appearance: 

And a Perfon cited isthen faid to make a legal Appearance, when he ap- 

pears during the ficting of the Court. And this is fo true, that even a 

Perfon exempt from the Jurifdidtion of a Court ought, ina doubtful Cafet, ¢ Abb. in 
to appear and plead his Privilege of Exemption before a foreign Judge. ©,” bie 
Now a Perfon cited and not appearing, may be reputed fo Contumacious 

as to be arrefted, fined, excommunicated, condema’d in Expences, and 
l:kewitt have his Goods put under a Sequeftration : But inrefpe& of an 
Exeommunication and a Sequeftration, we muft diftinguith and confider 
whesher he anfwerd, That be would not appear ard obey the Sammons; 

for chen the Jadge may proceed agaialt him as a contumacious Perfon jj: || A> i= 
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or, whether he anfwer’d nothing, or faid, That be would deliberate 
thereow, and the like ; for then he ought not to be proceeded againft to 
Excommunication, @c. For if a Perfon cited, fays, That be will not ap- 
pear, he {hall be hereupon deem’d and taken as a Perfon manifeftly Con- 
tumacious ; fo that he is not to be cited any more, mawife/i Contumacy 
requiring no other Citation: But ’tis otherwife, if his Contumacy be not 
what we call manifeff Contumacy. But an invalid Citation, does nor 
render the Party cited guilty of Contumacy, it having no Operation or 
Strength in Law at all *. 

In my fixth and laft Confideration, I fhall make fome proper Remarks 
and Inferences upon what has been already faid. And, Fir/f, It is noted, 
that a Citation is a Matter of natural Right, introduced ab oricine 
Mundi +: For God cited our firft Parent, faying, 4dam! Adam! Where 
art thou \\? Now a Citation is fometimes made by Edict or Proclamation, 
and fometimes by a Meflenger: when a Citation is made by way of Edi& 
or Proclamation, it is neceffarythat it fhould come to the Knowledge of 
the Perfon. Toreceive and admit Witneffes, to publifh Depofitions, and 
to pronounce a Sentence, either three Simple, or one Peremptory Citation 
is neceflary. In the Jmperia/ Chamber, this Practice is obferv’d in re- 
fpe& of a Sentence, but not in regard of other Judicial A&ts: for, in 
fuch A@s as thefe, the Monition of the Judge is fufficient, as ’tis 
practis’d here in Hglamd, a monitory Citation being required to every 
Fudicial Att. 

Secondly, itis to be known, that a Citation cannot be proved unlefS it 
be by the Oath of the Meffenger or his Certificate *: nor isa Perfon pre- 
fum’d to be cited, becaufe the Notary of the Caufe, writes inthe A@s of 
Court, chat fuch a one was cited; wnlefs it appears by fome other 
Means +, or unlefs there be a Certificate of fuch Citation, as aforefaid. 
Yea, if the Judge pronounces the Perfon to be Contumacious, before the 
Mandatory or Apparitor has made his Return of the Citation, either upon 
Oath, or with a Certificate annex’d, fach At or Sentence is null and 
void ipfo Fure, tho’ the Judge fhould afterwards receive the Return of 
the Meffenger or Mandatory thereupon accordingly: For there ought ta 
be firft had a Cozffat of fuch Citation executed by the Return of the 
Mandatory or Apparitor upon Oath, fince this is a fubftantial AG |. A 


. Perfon denying himfelf to have been cited, cannot prove the fame: For a 


Negative of Fatt cannot be prov’d either direftly or indireétly, ualef& it 
has fome Determination in point of Time, Place, and other Circum- 
ftances annex’d thereunto ; and then it only admits of an indire€t Proof*, 

Thirdly, "Tis to be obferv’d, that in all Axtra-judicial A&s, one 
Citation, Monition, or Extra-judicial Interpellation is fufficient: As 
when thofe Perfons that have an Intereft in the Goods of the deceas’d, 
are cited to appear at the making of anInventory; for fuch a Citation 
is not properly made ad Lites, but only to be prefent at a certain kind of 
Extra-judicial A& or Proceeding. For all Perfons agree, that Credi. 
tors, Legatees, and Truftees ought to be cited, and that fpecially by 
Name too, if they be certainly known ; for if they be not certainly known 
in particular, they ought then to be cited by a general Edit or Procla- 
mation propounded and fix’d up in the publick manner +. 

Fourthly, To the end that a Citation be valid, it ought to be decreed 
and emitted by the Judge’s Authority, and at the Inftance of the Party 
tooin all Civil Caufes; for the Judge ought not to interpofe his Office 
for the Advantage of a private Perfon, unlefs he be defired and requeft- 
ed thereunto. But if a Citation be iffued out in Writing, and a proper 
Return thereof made, we ought to prefume, that this was done at the 


pre- 
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previous Requeft of the Party: Ifay, That a Citation ought to be de- 
treed and made out at the In of the Party, Por though dzte- 
mins \ays, That a Citation is um’d to be made out at the Inftance of 
the Party : yet Aretinus fays, that this Conclufion was difallow’d of ; 
becaufe the Praying of a Citation is an extrinfick Solemnity, which is not 
prefum’d, unlefs ix does appear. But in three Cafes, a Citation is not 
made out at theInftance of the Party ||. Firft, When the Party on fucli | Abb. ia 
a Ciration appears and makes no Exception hereunto. Secondly, When the Sa Ie 
Judge perceives that the Inftance of the Party perifhes; becaufe then the 
judge may cite the Party proprio mota ; for that it is a detriment to the 
Publick Weal to have the Inftance of the Party perifh. The third Cafe 
is, when the Caufe concerns the Good of the Publick, as in fome Election 
or in acriminal Caufe ; becaufe in fuch a Caufe, the Judge or Magiftrate 
may, by virtue of his Office, cite the Defendant and the Promoter , “ai 
thereof *. cap. i. e . 

My fifth Obfervation is, That by the Cazow Law, a Citation is not 6. & in cap. 
valid, if there be more than four Perfons thereby cited to appear: And *%%+%+ 
by the fame Law, an Extra-Provincial Citation is not valid ultra duas 
dietas, above two days Journey +3; nor is a Citation valid, that contains + X.+. 3. 2% 
many Conditions, if the fame are manifeltly inconvenient|, A Procefs llx,a62 
may be carry’d on againft a Perfon. that is malicioufly or blameably ab- 
fent even toa definitive Sentence, if the State and Quality of the Caufe 
will fuffer this without any Inconvenience, after Conteftation of Suit; 
or if it be fuch a Caufe wherein ic may be proceeded without Contefta- 
tion of Suit, earwibiading the Abfence of the Parry. And thus may 
a Judge alfo proceed again{t an abfent Perfon without citing him, if 
there be an evident and notorious Comffat, that fuch abfent Perfon can 
make no Defence for himfelf*; and the Procefs fo made, fhall be valid, * atox, in 
tho’ regulurly ’tis null and void without citing fuch Perfon. A vagabond ¢ 5. %:2% 
Debtor may be cited in whatever Place or Jurifdi€tion he is found: And = 
a Delinquent ought to be cited in the Place or Jurifdi€tion where the 
Delinquency was committed by him, A Citation may havea Beginning 
from the Plaintiffs Pro&tor ; but to cite a Perfon unduly, is adjudg’d an 
Injury. A Citation, and the exhibiting of a Libel, are faid to be a kind 
of Preparatory Adts to a Suit ina Fudicial Procefs; and a Citation per- 
pctuates the Jurifdi&tion of the Judge}, tho’ the AG of the Citation itfelf +x.1.29-2% 
be not a Fudicial AQ. A new Cication is not neceflary, when the 
Judge prorogues the Hour prefix’d with the Knowledge of the Party : 
nor is a Judge bound to cite a Perfon de zovo, if jhe expects the Appea- 
rance of the Contumacious Perfon the Day following. 

Sinthly, *Tis to be obferv’d, That no Infant, Madman, or Pupil, 
ought to be cited, nor ought a Wife to fummon her Husband into Court ; 
fince this appears to be againft that receiv’d Reverence, which fhe ought 
to exhibit to her Husband. And hereunto, the Refcript of the Emperor 
Alexander Severus feems to have a View; wherein he fays, Let not 
the Wite of the Patron be fummon’d into Court without the Judge’s Per. 
miffion, and Cognizance had of the Caufe, A Citation defcrib’d and 
regiftred in the AGts of Court, is prefumed to be made and fram’d with 
all its proper Solemnities ||. As a Perfon’s own proper Infirmity and bodily #abb. in 
Indifpofirion excufes him from Contumacy on a Citation, if he does not &: % * 2% 
appear *: fo alfo does the Indifpofition of his Friends and near Relations * D4 a 
excufe his Non-Appearance, if he fhall not appear. 62, 

Having thus far confider’d what the Cévi/ and Cazon Law fays touching 
Citations, I fhall conclude this Chapter with the Law of Zxglezd in 
relation thereunto ; which is say grounded on the Statute of 
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Parergon Furis Canonict Anglicans. 
Henry VII. * By which A&, no Perfon {hall be cited out of the Diocefs 
or Peculiar Jurifdi@ion, where he or fhe dwells: except it be by fome Ec- 
clefiaftical Judge or other Perfon within the Diocef or other Juriidigtion, 
whereunto he ts fo cited for fome Crime or Offence contrary to Right and 
Dury; or upon an Appeal, or other lawful Caufe; or when the Inverior 
Judge dares not cite him; or at the Inftance of the Inferior Judge made 
to the Superior, when the Ciwz/ and Canon Law allows the fame; or 
where the Inferior Judge will not caufe the Party to be cited, or is any 
ways a Party to the Suit: And all this under the Pain of forfeiting dou- 
ble Damages to the Party grieved, and a Fine ro the King, to be divided 
between him andthe Profecutor. But the Archbifhop may cite for He- 
yefy in any Diocels within his Province, upon Confent or Negle& of the 
Bifhop or Judgethere. Again, This A&t {hall not reftrain the Jurifdiftion 
of the Prerogative Court for Probates of Laft Wills and Teftaments, ¢e. 
And, thirdly, an Hcclefiattical Judge fhall receive but three Pence for a 
Citation, under the Penalty aforefaid. So that ’tis plain, the Purpofe of 
this Statute was rather to provide for the Eafe of the Subje&, than for 
the JurifdiGtion of the Judge or Ordinary; which appears, in that there 
isan Action given to the Subject, and a Penalry to the King for his Vexa~ 
tion, but none to the Ordinary. Again, the Archbifhop is hereby re- 
ftrain’d, to two Cafes of Neceflity, much fewer than he had in his 
power before, Nolewte Ordivario ; which fhews, that that Parlia- 
ment regarded the Subjects Quiet, more than it did the Archbifhop’s 
Jurifdi@ion. This very Claufe of referring, after it begins with re« 
ferring gezerally, checks te with this, og. Vhat to be done in Cafes on- 
i, &c. which was a vain Correction, if it were left as general as before, 
that is to fay, if it were lawful or tolerable in all Cafes, without Caufe 
fhewn: and doubtlefs this Statute was not made, without the Advice 
and hearing of Cazonifts hereupon; and therefore, cannot be fuppos’d 
to be ignorantly penn’d, as fome imagine. Note, That a Prohibition 
will lie on this Statute, notwithftanding the Penalty annexed ; becaufe 
it bas Words Prohibitory, as well asa Penalry annex’d to it, for the Breach 
of fuch Prohibition; but it had been otherwife, if the Penning had been 
only thus, oiz. Ef any owe cites another out of his Diocefs, he fhall 
forfeit ten Pounds ||: fee the Cafeof owes verf Fores. But he that will 
have the Benefit of this A€t, mult pray a Prohibition before a Sentence 
in the Ecclefiaftical Court. * A Prohibition was granted on this Statute 
in the Cale of Smith, againft the Executors of Penxdreils, for fang in 
the Prerogative Court for a Legacy of ten Pounds, whereas the Parties 
liv’d in another Diocefs, But becaufe the Will was prov’d in that Spi- 
ritual Court, and the Suit was in the fame Court with the Probate, and 
Sentence given there for the Legacy; and afterwards an Appeal from the 
Sentence to the Court of Delegates, where it was affirm’d, and Cofts 
rax’d, and Excommunication upon this Sentence; and becaufe no Endea- 
vours were ufed to flay this Sui by the Statute during this whole Time 
till after Sentence on the Appeal: Therefore having allow’d the Ju- 
rifdiGtion of the Court for fo long a time, he came now too late to 
have a Prohibition. And tho’ a Prohibition was before granted, be- 
caufe, the Party had not Notice to oppofe the fame; yet the Court 
woud not compel the Party toappear and plead thereunto (as the 
ufual Courfe is in fuch Cafes) but upon Motion granted a Conful- 
tation. 
if a Suit be begun before an Archdeacon, where the Ordinary may 
licenfe the Suit to an higher Court by Letters of Requeft acc.rdinz to 
the Statute of Hezry VII. * the Archdeacon cannot, in fucha Cafe, dif 
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int and baulk his Ordinary by fending the Caufe immediately into 
; ; for he hasno Power to give a Court Juriidi&ion, but only to 
gemit and wave his own Court, by leaving the Suit to the nexe: For 
fince his Power was derived from the Bifhop to whom he is Subordinate, 
he muft yield ir to him, from whom he has receiv’d it: And it wus faid, 
that it was foruled heretofore *. By the Cu#ia Law, in the Beginning, * Hob. Rep. 
there was buc one Bifhop, who, having fole Jurifdiction, was the imme pam, 8:56 
diate Ordinary throughout the Diocefs. Atterwards Suffragan Bithops 
were made under him, which induced a Reftraint of the Arcibilnop’s 
Power in their Dioceiles: but, im fpecial Cafes, agreeing with our Law, 
an Adminiftration granted by an Archbifhop is but voidable The Ju- 
rildigtion is open’d (for that is the Phrafeof the Cioz/iays) fometimes 
by himfelf, nolente Ordinario, as in the Cafe of his Vifitation; and 
fometimes by the Pacty, in Default of Jultice from the Ordinary, 
as by Appeals or Nullities, Again, it is fometimes open’d by the Ordi- 
nary humfelf, without the Party or Archbifhop, as where the Ordinary 
fends the Caufe to the Archbifhop. For tho’ the Archbifhop (as P- 
gormitan Obferves) is Ordinary of the whole Province, yet he has nog { Abb. in 
the Exercife of Jurifdiction, unlefS ic be in certain Cafes: where, a- ap 6 &% 
mong the reft of the Cafes thus fer down, this is one, eve, when any inc.11.X-3 
Queftion arifes, or when the whole Caufe is referr'd to him. And ’tiy 3% -% 
certain, according to Hoftienfisil, that the Metropolitan, whether we cal] Ilin « 19 
him the Ordinary of the whole Province or not, cannot exercife his Jurif- ee 
di&ion over the Subje&ts of his Suffragan Bifhops, unlefs it be in the fol- 
lowing Cafes, reckoning up one and twenty ; eiz 
Firfl, Where the Metropolitan Church differs in divine Service or 
Worihip from the Church of his Suffragan. 2¢/y, Where the Suffragan 
complains of his Bifhop. 3ay, If an Appeal be made to the Archbifhop. 
4th, When there is any Criminal Caufe or Queltion in agitacion between 
the Bifhop and another Perfon 5rb/y, In Refpett of fome Crime com- 
mitted in his DiocefS. 6th/y, When he finds a Perfon {ubject to the 
Bifhop to be juftly charg’d, and fuch Subje& refufes to make Sati 
faction to his Bifhop, being commanded fo to do by the Metropolitan. 
athly, \n Retpeé& of fome Matter that concerns the Bithop’s Diocefs 
itfetr. Srh/y, When a Caufe or Queftioa is referr’d to him, the Arch- 
bithop, by the Way of Confulration. 97%, In thofe ‘Things that con- 
cern the whole Province in general*. 1or4/s, Im Refpe& of aflembling * Abb. in 
a Provincial Council. 117), In. notorious Injuries inflitted on himfeif c & % 3 
orhisSubsedts. srarhZy, When the Diocefan is negligent in the Admini- lat 
ftration of Juitice. 1374, When the Canons refrain from giving cheir 
Attendance on divine Service in contempt of their Bifhop. s14zh/y, When 
it is notorious, that the Bifhop’s Sentence is not binding or valid.” r5rhi, 
In Refpett of a yearly Vilication. 16rd), Archbifhops may grant a Ka- 
culzy or Indulgence all over their Province. 17424, The Arciabifhop has 
Guardianfhip of the Goods belonging to the Biihop’s Table, if idoneous 
Canons do not furvive their Bifhop, 187b/y, In Refpett of a Privilege 
granted to him. t19fb/y, In Refpeét of a Cuitom. 20f/y, If there be 
any Permutation between the Bifhop and his Chapter. And laftly, When 
the Bifhop wholly refers the Caufe to him by fending the Parties ‘thizher ; 
the being recus’d either as a fulpefted Judge, or on fome other Account, 
1 fhall only here confider the Eighth Reaton, cig. Whena Quettion or Mat- 
ter is referr’d to him on the Score of Coniultarion, Now a Judge may, 
aceording to Speculutort, thus refer the Matter as often as he fhall think 4 Tit, de 
fit, giz. either before the Suit, in the midit of it, or at any Time what- Xelition 
foever. And Baldys writing after Hoftiexfis, refers him{eli to him, fay- 
ing, 
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ing, That tho’ the Archbifhop be Judge of the whole Province; yet his 
Jurifdiction is fealed up and fign’d; and is not open’d, unlefs it be in 
fome certain Cafes But though the Law reftrains an Archbifhop from 
calling a Caufe from the Ordizary Jurifdittion, xolente Ordinuario, unlefs 
it be in the faid Cafes ; yet the Law left it in the abiolute Power of the 
Ordinary to fend the Caufe tothe Archbifhop ab/clurely at his own Will, 
without affigning any fpecial Reafon for fodoing. And herein Fiftienfis 
and Domizicus do agree touching a competent JurifdiCtion. 
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Of Clerks, the feveral Orders thereof, their 
Privileges, &c. 


AVING already treated of Archbifhops and Bifhops under theic 
proper Tirles, I {hall here proceed to fpeak of /rmple Clerks, or Cler- 
gymen, which, as they are dedicated to God’s Service at the Altar for the Ad- 
#C. 1. 3.2. miniftration of divine Service in forme Church or other t, and are therefore 
|C. 1.3.10, ftiled Ecclefiaftical Minifters ||: fo, furely, they ought to be Minifters of 
tel the Chriftian Religion, and of a pure Orthodox Paith. They are in Da- 
tin calld Clert ov Clerici from the Greek Word kxiess, which fignifies a 
Lot or an Inheritance; becaufe (as they pretend) they are God’s peculiar 
Lot or Inheritance: For, by the Cazoz Law, though all Chriftians may 
well enough be term’d God’s Portion and Inheritance ; yet, according to 
that Law, only thofe Perfons among Chriftians are in a peculiar manner 
{tiled the Lord’s Portioz,whom God has feparated and fet apart from com- 
mon Ufe to his Service, to be as it were his Domeftick Servants: and (if 
we may believe the Text of that Law) the Perfons thus fet apart have been. 
fo ftiled from the very beginning of Chriitianity itfelf. But fome think 
they were fo called from the fame Greek Word, which fignifies Eleftion 
*12Q.1-7, by Lot*;, becaule Matthias was, by Lot, chofen to the Apoftielhip; be- 
}2s Dif. ine the firft we read of, that wasordain’d thereunto f. And in this Senfe, 
¢@ Bifhops, as well as fimple and inferior Clerks, may be ftiled C/ericd : for in 
the general Acceptation of the Word, according to the antient Cazom 
Law, all Perfons were fliled Clerks, that ferved inthe Church of Chrift; 
whether they were Bifhops, Priefts, or Deacons. But now inthe Romi/h 
Church, if we may call that the Church of Chrift, wherein there are fo 
many Corruptions and Abominations, the Word Clerk is confin’d to the 
feven Degrees thereof, according to the following Names of Diftinétion, 
viz. the Oftiarius or Door-keeper, the Acohthifi, Reader, Exorcift, 
21 Dit.  §yb-deacon, Deacow and Presbyter\\: For fome in that Church exclude a 
a Bifhop; and others therein make nine Orders, by including the Bifhop 
and P/almiff. But in the Church of Eugland, we only allow of three 
Orders, viz. Bifbops, Priefis, and Deacous. 
The Romifh Church diftinguifhes thefe into the Higher and Lower 
Orders of the Church; and as fhe reckons Sub-deacons, Deacons, and 
Priefts among the firft, fo fhe reckons the O/fiarius, Exorcif?, Acolytbift 
and Reader,among the latter. The firft the Canoz Law (by way of Di- 
ftin&tion) {tiles facred Orders; and the latter by the Name of the /e/Jer Or- 
ders, which ferve only as a Gate or Initiation unto the others. And no one 
*X, 5.2% % Ought to be promoted to any of thefe feven Orders per Saltum * ; uy 
oughs 
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ought any one to be initiated into the lefler or inferior Orders, unlefs he be 
recommended as duly qualify'd by his Studies, and by a Profpeét of furure 
Knowledge, for the higher Orders inthe Church, And is for this Rea- 
fon, thac both the Ciei/ and Cazon Law have appointed certain Ages 
proper for the Aifumption of thefe feveral Orders. By the Civi/ Law, 
no one was tobe ordain’d a Presbyter, till he was thirty five Years of Age +: t Nov. rag. 
tho’ by a later Noce/, “twas fufficient if he was above thirty. And noone SP: 13 
by this Law could be ordain’d a Deacon or Sub-deacon under the Age of 
twenty five Years ||; nora DLefturer or Reader under cighteen Years of i} Nov. 31. 
Age. What were che Ages prefcrib’d by the antient Canons, Gratian ©? * 
fhews in his Decretum*. But touching this Matrer, we have a frefher **8 & 77- 
Canon in the Clementines;, which requires a Sub-deacon to be only ¥ci 1.6. 4. 
eighteen Years of Age, a Deacon twenty, and a Presbycer twenty five 
Years of Age before Ordination. To which Time the Council of Trent 
has added fomewhat ||, requiring a Sub-deacon to be twenty two, a fl Sefh 25 
Deacon to be twenty three Years of Age; and as to a Presbyter, this *** 
Council adheres to the Confticution of Pope Clement atorefaid. And ’tis 
enough for them to have arrived at thele refpettive Years, tho’ they have 
not compleated the fame. But this Council has prefcrib’d no Age for 
receiving the Prima Lonfura ; nor for the leffer Orders in that Church. 

For the loweft Degree of Clerks in the Romi/h Church, as they are famply 
fo called, is that on which the Prima Tonfura is confer’d, whena Perfon 
firft enters and regilters himfelf in the Service of the Church, by having the 
Top or Crown of his Head fhaved, either by the Bifhop of the Diocefs; 
or elfe by the Abbot, whofe Monk he is*: And, according to the Cg-*%- 1: 14:11 
nonifts, this Prima Tonfura ||, is the entrance into all other Orders in |i “le. « 
that Church; fo that a Perfon without the fame, is incapable of all Bc- 7, ™ ** 
clefiaftical Benefices; becaufe whenever he becomes a Clerk, he ought 
to prove his Tonfura. For, according to Dominicus }, "tis not enough t Conf ou 
to have the Habit, unlefs he can prove himfelf a Clerk de literis Tonfn- 
ve. And that Church likewife ftiles this Zonfurc, the Seminary from 
whence all other Clerks proceed, as from the Trojaz Horfe. And on this 
{core (perhaps) “tis, that Déwines feem not to reckon this Order, regular- 
ly (peaking, among Hcclefiaftical Orders. And herein the Cawonj/fs and 
Divines in that Church difagree, the latter reje&ting the Toxfura, and 
the Order of Bifhops, whereas the former hold thefe two lait Orders; 
and, confequently, make nine Orders in that Church. 

So that from what has been already offer’d, we may, under the Appel- 
lation of Clerks Cina large Senfe of the Word) reckon all Ecclefiafticks, 
in what Dignity foever they are placed; provided, they are chofen for the 
Miniftry inthe Church. And henceit is, according to this Notion, That 
all Perfons that are not J.aicks may be ftiled Clerks ||: And thus, accord. IX. 3. §..16 
ing to the Cawo# Law, there are two DiftinGions of Chriftians, siz, 
Clerks and Laicks*. And in this general Senfe of the Word Clerks, a «1, Quy 
Privilege fimply granted to Clerks, comprehends and takes in all Clerks, 
of what Order, Denomination, or Dignity foever they be: for if he, 
to whom fuch Grant is made, bea Bifhop; he is, therefore, a Clerk; 
fic de fimilibus. But in a frit Acceptation of the Word, and like- 
wife in an odious Matter (I think) by the Cazoaz Law, Bifhops are not 
included under the Appellation of Clerks: And in this RefpeG, the fame 
feems to hold good in other Clerks, that are Dignitaries or Canons of 
Cathedral Churches *. And the Reafon of this, is, becaufe they have a +«y 
diftin@ Quality in themfelves, which is fuperior to and not be met with 13,” 
in fimple Clerks; But, in a Matter of Privilege granted to the Pewple of 
this or that Place, by the Cavon Law even fimple Clerks are included; be- 
caufe *tis for the Good of the Church }. 
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The Fuftiniam Code gives us an ample Account of the Officeand Duty 
of Clergymen, whereby they are commanded to give affiduous Atten- 
dance to divine Service, and to perform the Holy Liturgies in their own 
Perfons and the like, left they fhould be deceived by others; entirely for- 
bidding them to fubmit their Thoughts to the Profecution of worldly In- 

*Nov. 133. terefts and Emoluments*. ‘They are thereby likewife commanded to 
cepa abftain from all Conventicles of Men whatfoever, even out of the 
7C. x. 3-15- Church +, tohave nothing to do with State-Affairs and publick Bufinefs, 
NG 3375 in no wife to meddle with any Employment in the Law ||, or take on 
a themfelves the Bufinefs of Regiftring and Engroffing of Laft Wills and 
Teftaments. For fays theLaw, ’tis not only abfurd, but very. opprobri- 
ous, for Clergymen to meddle and fhew themfelves skill’d in the Decifions 
*C.1.3.4t. Of Law-Suits*: And yet we have feveral Clergymen with us here in Hug- 
Jand, that fic as Judges in our Ecclefiaftical Courts, and determine Law- 
Suits without any Knowledge of the Law; thinking they are excufed in 
this Refpect, becaufe they have no skill therein, They ought likewife, 
by the Civil Law, to abftain from all Gaming, and refrain idle Shews 
and Theatrical Plays and Paftimes, and not to have any Converfation 
with fuch as appear and play at them, under the Pain of Sufpenfion ¢ 
facro Minifterio, and of three Years Banifhment and Confinement to a 
i Now. 153: “Mionaftery + But this Punifhment ought not to be inflicted by any Bi- 
tng fhop, under Pain of Excommunication, without full Proof had of the 
WC. 1 3+ 30 Marter againft fuch Clerk |. And a fortiori, Clergymen ought to for- 
bear the Converfation of Women in no wife related to them, being only 
impower’d to keep their Mothers, Daughters, or Sifters, within the Li- 
mits of their Houfes; becaufe the Law of Nature will not fuffer us to 

think; that they can commit any lewd AG with thefe Women. 

The Privileges of the Clergy, are both by the Civsd and Canon Law 

%C12.9, Very eminent and remarkable. For, firft, by the Civz/ Law, they are 

&é free from all mean and extraordinary Offices*, but not from Patrimonial 

Sncumbrances. For, by the Civi/ Law, their Predial Eftates are liable to 

Fifcal Payments and Taxes, as not being appropriated for the Service of 

divine Worfhip, but for profane Ufes alone. Yet in refpett of all per- 

fonal Offices, they have been and ftill are exempted ; as from Guardian- 

fhips, Curatorfhips, and the like, unlefs it be in Right of Kindred: And 

fuch Guardianfhip they may undertake at this Day, unlefs they are Bi- 

fhops or Anchorets. 

By the Papal Cawon Law, Clerks have this particular Privilege; That, 

in Criminal and Civil Caufes, they cannot be convened before any other 

{ X2.2.12 chan an Hcclefiaftical Judge + : and this Privilege was not deem’d fo much 

a perfonal Privilege, as a general one; becaufe it was publickly indulged 

to the whole Order of Eecclefiafticks. This was indeed an Indulgence 

granted to Clerks even in Fu/timian’s Time, but then this Exemption was 

not fo much founded onthe Czoi/ Law, or on natural Right, as they pretend- 

ed afterwards, as it was on the Privileges granted them by the Favour of 

ic. Tht weak Princesand Emperors; as Theodofius ||, Fuftinian*, and Frederick 

*Nov-7% the Firft. And fo long did the Camonifts extend this Indulgence, that 
c: I. Now. 7 rae ~ alles 

123.08 8 Covarruvias fayst, That when fuch a Privilege is granted to Religious 

a1. and other Eecclefiafticks, it cannot be diminifh’d, infring’d, or taken 

Hee ie away by any fubfequent fecular Conftitution, though it may be, by 

Cuftom, reftrain’d for certain Reafons, and in fome Cafes, as here by 

Law in the Zuftiniaw Code. Clerks coming heretofore out of the Pro- 

vinces to the City, and being conven’d there, were oblig’d to defend 

c1%  themfelves before the Pratorian Prafeti ||. This Privilege, the Clergy 

33+ Ie here in Hagland formerly contended for with all might and main, wader 

that 
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that haughty Prelace Archbithop Becker, but the fame was ever deny’d 
them by the Wildom and Courage of our Kings. And fo fardoes the Pa- 
pal Law extend this toa that he who pleads his Caufe before a La 
Jude, does not only incur the Punifhment of Excommunication jj, but alfo yx: 5. 49, 
the Guile of Sacrilege ; becaufe heads contrary to the Liberty, which is 49- 
granted to Ecclefiaiticks. But (I think) this ought to be underitood, when 
one Clergyman convenes another betore a Lay Judge: But ’tis orher- 
wife, in refpect of violating the Liberties of the Church, if he convenes a 
Layman; for a Layman thus convened, reprefents the Perfon of the De- 
fendant, and is confequently fubje&t to a Lay Power; becaufe the De- 
fendant ought to obferve his Court and Jurifdiftion. Note, That a 
Lay Judge, by the Papal Law, who judges and punifhes Ecclefiaiticks, 
does not only incur the Crime of Sacrilege by fuch an Injury done to Ec- 
clefiaiticks, but likewife the Excommunication Bulle cena referv’d to 
the Pope alone for Abfolution, as appears from the Words of that Bull. 

It has been faid, ‘That by the Papal Law, Clerks are exempt from all 
Lay and Temporal Jurifdittion, not only in Spirituals, but even in 
Lemporals roo, In refpect of Spiriruals, all the Caxzoniffs, who were 
the Pope’s Penfioners, do agree in this Doftrine, and think the Matter 
clear enough: For, fay they, as the fpiritual Power is one Thing, 
and the temporal Power is another, it cannot be doubted, but that the 

‘{piritual Power was granted ro fpiricual Places; fince Chvift only fet his 
Apoitles and their Succeifors over the Church, and not Kings and other 

fecular Princes, if we may believe the perpetual and conftane Tradi- 

tions of the Rowyh Church : And this (fay they) is inferr’d from the Council 

of Coxfance*. And the Spanifb Catuilts and Divines do likewife buld, *Se6. % 
that Clerks are not {ubject co che temporal Laws and Power of the Laity, 

quocd vim coattivam, but only gucad wim direftioam; faying, That 

thefe Men are not only exempt from all Lay Power by the Law of Man, 

but even by the Law of God: But in this Point there is a great Dilpue 

and Controverfy among the Lawyers. Some will have ic, chat they are 
exempt by the C7oi/and Canon Law, but not by the Law of God. 

‘That they are exempt by the Cio// Law, appears from the Nooe/y - And 

in this Matter there is little Difagreement among Popi/> Lawyers ; and 

that they are exempt by the Cawow Law, both in fpiricual and civil 
Caufes, appears from the Councils of Conftance 3, and Chalcedon||, and * Sef 8. 
likewife from the third Council of Carthage *, the Council of Tien +, anc ae an. 9. 
fiom feveral ocher Texts of Law. But in anfwer to all thefe Arguments, + Sef, Ds 
it is well known, that in the Beginning of Chriltianity, and in thé early aP-1- 
Times of the Church, they were fubje& to Lay Princes, as appears from 
the 13th Chapter to the Romans, where ’tis faid, Duet ecery Soul be fuh- 
Jett to the higher Powers, &c. written by St.Paul, on purpofe to put 
the Chriftians in mind of their Duty, to Civil or Lay Magifirates: And, 
therefore, St. Paul {uppofes, that not only Laymen, but even Clergymen 
too, are fubje& co the Lay Power; for that Particle (@// or every oie) 
excludes noone. And inthe 25th Chapter of the défs, tis faid of Piri, 
that he ftood at Ce/zr’s Judgment-Seat, where he ought to be judg’d. 
So that if we do not regard the Teftimony of the Fathers, nor the 
written ‘T'raditions of the Church, yet we have this Affurance from 
Holy Writ, that the Clergy are nor exempt, by the Law of God, from 
the Civil Power, either in Spirituals or Temporals, 

By the Laws of this Realm, the Clergy have certain Privileges in- 
duig’d chem, in refpect both of their Perfons and Eftates, which the 
Laity have not, tho’ not fo ample as the Cawoz Law gives them. As for 
intiance, They are difcharg’d trom Purveyance, and are not to ferve in 

any 
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any Temporal Office againft their Will: And, therefore, where a Cler- 
gyman was made Hxpenditor by Commiffioners of Sewers, he had his 
Writ of Privilege, for militans deo non implicetur Secularibus Nes 
gotiis; and fo is the antient Law of this Kingdom |, Quod Clerici non 
ponantur in officia. They pay no Toll for Goods which they have in 
Right of the Church, and were formerly by the common Law difcharg’d 
from Pontage and Murage, but this Privilege has been abridg’d them 
fince by feveral Statutes: For though it has been held, that they do not 
come under the general Words of the Statute, for repairing Bridges, 
which Enaéts, that decay’d Bridges fhall be repaired by the Zzbabitants ; 
yet it has been fince adjudg’d otherwife, as appears by the Words of other 
Statutes *, that do concern the People in general: for by latter Judgments 
and Authorities in Law, they are made liable to all publick Charges im- 
pos’d on the People in geveral by AG of Parliament, unlefS they are 
exprefly exempted by Name, and particularly for mending the Highways, 
Then as to their Perfons, in an Action of Accompt, the Sheriff cannot 
have a Capias to take the Body ; but he muft return, Quod Clericus eft 
Beneficiatus nullum habens laicum Feodum:; And in fucha Cafe, he 
fhall have a Writ co the Bifhop tofummon him to appear. Nor can his 
Body be taken in Execution on a Recognizance upon a Statute-Staple ; 
for he is exempted by the very Writ, viz. Si laicum capias ; which im- 
plies, that if he’ be not a Layman, he muft not take him 


Of Collation, and the Divifion thereof. 


HE Word Collation, according to Rebuffus, in his Rubrick toucb- 

ing Gollatious, is a lerin of a large Signification, appertaining to 

other things as well as to Matters concerning Benefices: But here I fhall 
ufe it in a reftrain’d Senfe, to denote a Donation or Grant made of fome 
vacant Dignity or Benefice in the Church, efpecially when fuch Grant or 
Donation is liberally and freely beftow’d without any Profpeét of an evil 
Remuneration. And thusa Collation is either free or not fo. The fir 
is, when the Perfon that has the Power of Collating does collate /poxte 
@& libere ||: And fuch a Perfon may prefer one Man to another, provided 
he bea perfon fitly qualify’d; and {uch a Collation is either made at the 
proper Motion of the Perfon that grants it, or elfe at the Requeft of the 
Perfon that obtains it. A Collation, according to the Senfe of the Canon 
Law, is fometimes made by Laymen, Chapters, Abbots, Bifhops, Patri- 
archs, and fometimes by the Pope himfelf *: buta Collation, as we ufe 
the Word here in Aizglaud, is another way of conferring Benefices than 
by the previous Prefentation of any Patron, but only by the Authority of 
him, who has the Right and Power of granting Inftitution, either from 
his own Gift, or elfe on the Refufal of the lawful Patron to prefent, 
and this Perfon of Common Right is the Bifhop. I fay from bis own 
Gift, becaufe Bifhops, with us, have a Right of Patronage unto Bene- 
fices, as Laymen have, and may difpofe of them by their own Gift alone 
without any Prefentation had or made, if fuch Benefices lie within their 
own Dioceffes, and on the lawful Patron’s refufal to prefent for fix Months: 
becaufe 
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becaufe if fuch Parron does not prefent within fix Months from the Avota 
dance thereof, the Bifhop may collate thereunto. And thus a Collation 
from its efficient Caufe may beunderftood to be twofold, vis. Ordinary 
and Fatraordinary The firft is faid by the Cawox Law to happen, when 
a Bifhop or Chapter, who have the Right of conferring Benefices either 
by Law or Cuftom, do grant fuch Benefices to any one qualify’d there- 
unto pleno Fure*. And the fecond is faid to be, when it is made either by * %. 3.% 136 
the Pope’s Refcript, or elfe by the Bifhop’s conferring the fame on a Lapfe 
or Devolution. So that Collation is faid to be that AG, which is done 
by him thar has the Power of conferring and beftowing an Ecclefiaftical 
Benefice, on whom he pleafes, without the A€t of another: And it differs 
from Prefentation, becaufe Prefentation belongs to the Patron in virtue of 
his Right of Patronage alone, whereas Collation does not belong to him, 
though he be an Ecclefiaftical Patron, but it appertains entirely to him, 
that hasthe Right of Admiffion and Inftitution into a vacant Benefice, 
as the Bifhop of the Diocefs, or the Archbifhop of the Province has, in 
Cafe of a Devolution. But Hoffienfis fays;, That a Collation is the t* 4 4 
granting of a Prebend, which is free and exempe from all Right of Pa. 
tronage, by him who has the Right and Power of conferring the fame: 
which Grant ought to be made openly, freely, purely, and without any 
Diminution caus’d by him, who has this high Preheminence vefted in him, 
and by him who has the Right and Power of conferring Benefices, 

Where the Bifhop refufes ro give In{tirution, becaufe the Clerk is not 
qualify’d, he may Collate by way of Lapfe or Devolution (as aforefaid) 
if the Patron does not prefent another within fix Months from the Avoid- 
ance, and not fix Months after notice of the Bifhop’s Refufal : but No- 
tice ought to,be given by the Bifhop to the Patron immediately, or within 
as convenient time as maybe. But inthe Bifhop of Peterborough’s Cafe 
againit Careshy, the Queftion was, whether the Time within fix Months, 
for the Patron’s Prefentation, and likewife for the Bifhop’s Collation, 
fhall be reckon’d according to twenty eight Days to the Month, or accord- 
ine to half a Year, dividiag the whole Year into Days; and “twas ad- 
judg’d |, ‘hat the Bifhop could not collate till after the thalf Year, ac- Com, Bani 
cording to the Divifion of Days, and not at the end of fix Months, reckon- 
ing twenty eight Days to the Month. For the Court held, that Tempus 
Semefire in the Statute of [fefrminfier*, is meant of Half a Year ac. * Chap, 5 
cording, to the days of the Year, in the whole containing three hundred 
fixty five Days, which being divided, is one hundred eighty two Days; 
and that ‘Time the Patron has to prefent, who is the Perfon chiefly regard- 
edin Law. And there is a Precedent in Edward the If’s Time (which 
was foon after this Statute) wherein it was refolv’d, That the 7; cmpus 
Semefire Thould be taken for half the Year, and not for fix Months only. 
And it was further refolv’d; That the Metropolitan may not collate till 
the Year be fully ended after the avoidance of the Church: And for the 
fame Reafon the Ordinary may not collate till the half Year ended +. { Crok. R 

If an Infant or Feme-Covert does not prefent within fix Months as “”*"3**° 
aforefaid, the Bifhop may collate by way of Lapfe: but the Bifhop fhall 
not have this Advantage, where the Church becomes void by Refignation 
or Deprivation, without giving Notice thereof to the Patron; for thefe 
twoare A&s, to which the Bifhop is privy. Nor fhall the Bifhop collate 
where he reiufes the Patron’s Clerk for Non ability, or for a Crime, un- 
lefs he gives Notice of it tothe Patron: But after fix Months, the Patron 
fhall have a Writ to the Bifhop, if the Church remains void, and the 
Bifhop fall collatethereunto. I fhall fpeak more of Col/ation to Benefices 
hercalter under the Title of Lapfe or Devolution, unto which Title I muft 
refer the Reader for a fuller Account hereof. 
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Of Commemorations, Annals, Anniverfaries, &c. 


N the Beginning of Chriftianity, there was an honourable mention 

made in the moft folemn Offices of the Church, and an exprefs Reci- 

talof the Names of fuch Perfons (under each Parochial or Diocefan Di- 

ftri@) who had departed this Life in the Fear of God, and in Commu- 

nion with the Church: But as Converts multiply’d, and grew too nu- 

merous to admit of fuch a Practice in general for all Men, it was re- 

ftrain’d in After-Ages to Perfons of a more eminent Sanity, whofe 

Naines were recited at the Altar in the Diptychs of the Church. And 

thefe Names were recited with a kind of Prayer of Thank{giving, and 

an Oblation made for them, as Tertalliaw atrefts in his Book de corond 

“Cap 3. Militis*. And tho’ this was done Yearly on the Day of their Death, yet 

it was for the fake of the Living, as a Teftimony of their Faith, Hope, 

and Charity, and to keep upa Senfe of a future Stare; rather than with 

any Profpett of leflening the Pains of the departed, or of praying them 

out of any Purgatory. For thofe, who moff wanted the Benelit of fuch 

Prayers as thefe, were ftruck out of the Privilege, as Criminals and wic. 

ked Men: And they, who had leaft occafion or need of them, oz, they of 

whofe Condition a better Hope was entertain’d, had the moft un- 
queftion’d Title to them, as well as the largeft Share of them, 

But Aunals, Anniverfaries, Obits, and the like, were the Of-{pring 

of After-Ages, as they are now praétis’d in the Romib Church by the 

Priefts, for the fake of filehy Lucre, and of getting Money to maintain an 

idle Clergy. For they did not come into the Church till after the In- 

vention of Purgatory: Andthen, 4s Commemorations were formerly 

made with Thankfgiving, in Honour of good Men departed this World, 

they changed thefe pious Offices into Prayers for the Dead, ere€ted Chaun- 

tries for Mafles, Shrines for Adoration, and Altars for Oblations; and 

thus came Auwals, 4univerfaries, Obits, ARharage, and Oblatious into the 

Church. Azmals are Mafles faid in the Romih Church for the Space of 

a Year, or for any other Time, either for the Soul of a Perfon deceas’d, 

sLindw.lib. OF for the Benefit of a Perfon living j. And the Perfons that were depu- 

3. Tir 23. ted for the Celebration of thefe Maffes or Offices, were neither Ticu- 

cape v: Ao aries, nor perpetual Curates ; but Perfons entirely conduCtitious, and re- 

i moveable at Pleafure, or (at leaft) as foon as the Time wasexpired. An 

Anniverfary, in Latina ftiled Auxiverfarium, isa certain Office ia that 

Church, which is celebrated not only once, viz. at the end of the Year, 

as an Obit is, but ought to be faid every day throughout the whole Year 

WLindw. ut for the Soul of the deceas’d||: And if the Perfon, who ought to perform 

fup. v. dowi- the fame, be lett and hindred in his Duty by any reafonable Impediment, 

wee Blindnefs, Sicknefs, or any Infirmity, he fhall be excus’d the Omiffion 

thereof; but then in other Refpects he is bound to make a Recompence 

for the fame, as by Pfalms and private Prayers. Trentals or Trigintals 

were alfoa number of Maffes, to the Tale of thirty, faid on the fame 

Account, according toa certain Order inftituted (as pretended by St. Gre- 

gory): And to the Perfon performing the fame, fomething certain is 

paid; for nothing is to be done without Money to the Prieft, And thus 

much of the Romi/h Superftitions for the prefent. Our 
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Our Obfervation of Saints Days may eafily be deduced from this early 
Cuftom of Commemorations; and may derive a pretty clear Defence and 
Vindication from hence, if we confine them to the Feafts of the Apottles: 
But it we increafe them tothe Number of Roz) Saints, we fhall dimi- 
nifh the religious Efteem, which Men retain for proper Cammemor.stions. 
To what I have faid before, I wou’d here add, that the Cuftom of che 
Church in her ‘Dipryebs, had its Rife from the Cuftom of Cities in mak- 
ing Perfons free, whofe Names were upon that Occafion inferted in the 
publick Regifters, and kept in the Ciry Archives: Thus when any were 
made free of the Chriftian Community by being admitred into Chrift’s 
Church, their Names were alfo inferred in her Regifter, which was a 
two-leav’d Book of Record ; one Page of which contained the Names of 
her living, and the orher of her deceas’d Members. In our two Univer. 
fities, ic is ufual for Colleges to obferve a Commemoration Of their Foun- 
ders and other famous Men, by whofe Beneficence the College has been 
endow’d; and ic is fo far from being condemn’d by our Church, that a 
Service is approv’d for that End, and ufed accordingly : And this is fure- 
ly a laudable A& nf Gratitude, as long as they avoid Pope) Obits, Anni- 
verfaries, and the like, 


Of Commendams, and of their Rife and Divifion. 


N Ecclefiaftical Benefice isfometimes granted to a Perfon not only by 
A way of Z7¢/e,but fometimes to hold the fame 2 Commendam.’Tis faid 
to be granted by way of Zz/e, when “tis affigned and given to any one, as his 
own, according to the legal and ordinary way of obtaining Benefices: And 
from hence a Y7¢/e, in this Place, is taken for any legal Method of obrain- 
ing an Ecclefiaftical Benefice; tho’ the Word 7 r/e has {everal other Significa- 
tions in our Law-Books. But a Benefice is faid to be granted iz com- 
mendam, properly {peaking ; when *tis granted to any one én caftodiam 
asa Depofit; For the Word Commendare * fometimes imports tie fame +p. 16. 32g. 
as deponeie ; {0 that in this Senfe a Commendam is nothing elfe but the D-50.16.186. 
Care and Cuftody of a vacant Church granted to fome Perfon or other for 
the Benefit of the next Incumbent. For in former Times, when a Pro. 
vifion cou’d not be made for the perpetual Cure of a vacant Church fo foon 
as it ought to be, either through occafion of Wars, Peftilence, and fuck 
other Caufes, the Bifhop recommended the faid Church to che Care of fome 
honeft and worthy Man to govern it, befides his own Care, tilla ReGor 
was provided, who then had nothing to do with the Revenues, but was 
to govern them, and confign them afterwards over to another. But in 
Procefs of Time Commendataries, by divers Pretences of Honefty and 
Neceflity, made ufe of the Fruits them {elves ; and, to enjoy them the 
longer, fought our Means to hinder the Provifion: And for a Remedy 
heicof, an Order was then made, that the Comimenda fhow’d not lait lon- 
ger than for fix Months. But the Popes, by the Plenitude of their Power, 
exceeded thefe Limits, and granted the Commendza for a longer Time; 
and at lait for the Life-time of the Commendatary, giving him Power ad 
ufe the Bruits, befides the neceffary Charges. And hence came Contenters 
dams then to betwo-fold,«iz-Temporal,or for a Time only ; or elfe perpetual 
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and for Life. The firft was for the Advantage of the Church, and the 
latter for'the Advantage of the Commendatary, with a Power of difpofing 
is of the Fruits thereof as a true Beneficiary +. And thus this Invention, 
3. ed cr. Which was well defign’dat firft, then fodegenerated, that a Commenda was 
& Dd. oma. yfed in the corrupt Times of the Church, as a Cloak for Pluralities : the 
Clergy obferving the Words of the Law, to give but one Benefice to one 
Man, contrary to the Senfe thereof; for that a Commendatary for Life is the 

fame in Reality with a Titulary Clerk. 

Afterwards Commendams were of athreefold kind. ‘The one was ftiled 
femeftris, which was for fix Months only ; a fecond was perpetual, and 
for Life; anda third was intermediate and diuturza, but yet limited to 
acertain Space of Time. The Commenda femefiris grew out of a natu- 
ral Equity, that in the Time of the Patron’s Refpite given him to prefent, 
the Church fhould not be without a provifional Paftor, which was a Law of 
Neceffity, agreeable tothe Lawof Nature. And this might upon the fame 
Reafon be continued with Revenues as long as the Patron’s Refpite lafted ; 
as to fix Months after Notice, in this Cafe and the like. But after the Lapfe 
juftly incurr’d, the Commendam was to ceafe, and che Bifhop might col- 
late: And in this Senfe a Commenda was nothing elfe but holding the 

A. D. 4yte Living by way of Sequeftration, ‘The Council of Chalcedon under Leo || 
ordain’d, That no one Clerk fhould be regiftred or enrolled in the Churches 
of two Cities at one and the fame time; that is to fay, he fhou’d not be ad- 

*21Q-1-2 mitted to Pluralities*, But then the Cazoz-Law immediately diftinguithes, 
faying, That he who retains more Churches than one, ought to hold one 

$21 Q%3 by way of Tate, and the other by way of Commendam +. In the fecond 
Council of Nice, under Adrian, that Synod forbids a Clergyman to be 
reckon’d in two Churches. Negotiatiouis enim eft G turpis lucri pro- 
prium, @ ab Ecclefiafticd confuctudine penitus alienum, fays the Canon. 
We have heard from the Words of our Lord himfelf, That wo one caz 
ferve two Mafters, but that he will love the oue and defpife the other : 
which is the fame Cafe in a Plurality of Benefices. But yet in Country 
Villages Pope Leo VIL. indulg’d this Pra&tice thro? the thinnefs of the In- 
habitants, which open’d a Way for Pluralities; but then ic was with 
fome Appearance of Modefty, fince one of thofe Churches was to be only 

f21Q.1.3a Church Sub commendatione, as the Law phrafes ic +: and the Curate 
thereof was not the Rector, but no more than a Proétor or Guardian, and 
he that granted the Commendam, might revoke it whenever he pleas’d. 
But this was but an Evafion of that good Law above mention’d, unlefs it 
he taken asa Commenuda Semeftris. 

By the Papal Cazow Law, none cou’d obtain more than one Parochial 
Church, unlefs one Church depended on another; or unlefs he held one 

+x. 1.654.by way of Tizle, and the other iz Commendam t. And in the Council of 

Lyons, 12.75, "tis faid, “ Let no one henceforward prefume to grant a Pa- 

““yochial Church unto any one in Commendam, unlefs he be of lawful 

“ Age, and in Priefis Orders, nor {uch without evident Neceffity and for 

the Benefit of the Church; and fuch Commendam {hall not laft beyond 

“ the Space of half a Year: And whatever fhall be attempted contrary 

“ hereunto, fhall be null and void 7pfo jure ; nor fhall any one hold 

“¢ more than one Church in Commendam*.” Note, this is the laft De- 

cretal, which gives leave to Commendams. And in the Glofs on this Law, 
tis faid, That the Confent of the Patron, and of all that may be injured 
thereby, muft be had ; and that he is not a Reffor, but a Protor, Admi- 
niftrator, ec. It does nor make the Revenues his own, but points them 
out as a Provifion for the Minifters of the Church, and the Surplufage 
was to be apply’d to the Benefit thereof, but it does not oblige him here- 

unto, 
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thto, fince the Pope cannot bind himfelf; and, therefore, fays the Giok, 
the Pope may granta Perpetual Commendam. . 

Having thus given fome Account of the Rife and Reaion of 4. Commten- 
dum, Y will next proceed to make fome Obfervations thereon. And, 
firlt, *tis to be remark’d, that a Commendama ought not to be granted (ac 
cording to the firft Intention of it) uxle/s fome evident Necejfitv, or the 
Advantage of the Church requires it ; and even then it ough: nor to be 
extended beyond Six Months*™, and the Putron’s Confent eas to be fnad * Lindw. 
toot: For the Practice of granting Commendams beyond thas Form, and jv 3... 
without the Patron’s Confent, was introduc’d firft by Papal Ufurpation; v. mtun 
and as it wasan AG of difpenfing with the Law in that Behalt, no one — ae 
could grantan Intermediate or a perpetual Commendam, but the Pope ‘rit, mr 
himfelf, though any Bifhop or Chapter, fede edicante, could grant thre «meede 
Commenda Semeftris. 2dly, That a Commonda cannot be made to any 
Church that is full, no more thana Prefentation can: For there is no more 
difference betwixt a Cow:mendam and a Prefentation, but rhat in one Cafe 
the Patron prefents the Clerk to the Church, and in the ocher the Charch 
is committed to the Parfon, both being incompatible when the Church 
has its proper Rettor or Husband already, and therefore cannot be mar- 
ry’d or berroth’d to another. And the Cawon Law, when it {peaks of 
Commendams, relies upon vacan¢ Churches ||, and on the Neceffity and Be- || Otho, ut 
nefet of a vacant Church, as aforefaid. 3dJy, ’Tis to be obierv’d, Thar a 
Commendams were not in antient Times made in general Terms to any ry = 
Churches uncertain, but to fome certain Church then void. And, 4thly, 
Tis to be noted ; that a Commenda, defe€tive in the Grant or Conftitu- 
tion of it, cannot afterwards be made good by the Execution of fuch 
Grant: And, therefore, if a Commenda was granted for any longer Term 
than the Church was provided for, the fame was void by the ancient C2- 
nons. But afterwards, the Camovif?s found outa new Diltin&tion for the 
Benefit of the Pope, and fuch as defired Pluralities ; which was that of 
Commerdam capere and Commendam retinere, tho the laft is no Cowmene 
damn propriety of Speech, according to the firft Defign of Cummendames : 
for the difference between a Cymmendam capere anda Cummendam reti- 
were is no more than holding and retaining that which ismine own al- 
ready, tho’ the firft is commonly ufed to fignify the taking of thar, which 
is another Man’s. And, therefore, take the Cafe, that I am already in 
a Benefice by Prefentation, or according to the ordinary Form, and I 
would alfo take a Bifhoprick, which of its own Nature would avoid 
the Benefice; and hereupon [ obtain a Difpenfation, that T may hold 
this Benefice for three Years together with the Bifkoprick: This, I 
fay, we call a Commendam retinere in vefpe&t of the Benefice, fince 
I remain the fame Parfon ftill of the fame Benofice, in no lefs a man- 
ner than had it before. But furely this was contrary to the original 
Defign and Nature of Commendams, however we may explain icaway: 
And *tis notin any Man’s power to create new Natures in Law, ac- 
cording to new Inventions; unlefs they be confiltent with commen 
Right, which is an univerfal Nature. The firft mention, that is made 
of the Word Commendam in the Books of the Common Law, according 
to Hobart ™, is in the 27th Year of Henry the VilIth, where the arch- * Hoh Reg, 
bifhop is {aid to be Commendarory of St. d/bax’s, which might cither be Piz 
in the retimerc, or elfe by an abfolute Taking. The next mestion is in 
the 28 ff, 8.cap.i6, where the Statute mentions divers Papal Bulls and 
Briefs, and (among other Things) {peaks of Cozemendems ; and enalts, 
That the Party fhall enjoy the Benefit of fuch of them Oniy, 2s the Arch. 
bifhop might grant by the Stature of the 25 72,8. as the Pope's Legste 
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born. Anu, therefore, in fhort, fince Commendams came fo lately into 
the Knowledge of the Common Law, being till Hezry the VITIth’s Time 
matters entirely of f{piritual Cognizance, (I think, with the utmoft Sub- 
miffion to the Sages of that Law) the Expofition of them fill remains 
with the Cazoni/fs, and ought to be founded on the true and original 
Nature of them, according to the beft Times of the Church, and the 
Senfe of the Cazow Law in thofe Days: For though the Pope’s Chair be 
no Court of Parliament with us here in Exgland, to make Laws touch- 
ing Freebolds ; yet as there is nocommon or flatute Law with us to 
define the Nature of Commendams, they ought furely to be underftood, 
according to their firft and pureft Defign in the Law, and not as a means 
of encouraging Pluralities fo mifchievous to the State of Learning, and 
the feeming Good of Religion itfelf' Our Parliaments, indeed, have 
wifely guarded againft all thefe fraudulent and enormous Practices of 
the Pope’s in re{pect of Collations, Provifions, Refervations unto Benefices, 
and the like ; and {hall we ftill, by far-fetch’d Conftruttions, be guilty of 
the fame Collufion with the Law againft Pluralities, under a colour of 
Difpenfations, Nox-Obftautes, and by granting Commendams retinere, 
even contrary to the Senfeand Nature of a Commendam in former Ages? 
Which the more honeft Cazonifts themfelves did acknowledge to bea 
leaping over the antient Walls of the Church ; and, therefore, (fay they) 
the Bufinefs of Commendams ought to be interpreted in the firitteft man- 
ner. I will not deny a difpenfing Power to the Crown in this Refpeét, 
fince tne Pope (by Ufurpation) had it before the 25th of Aezry VILL 
But .f the King fhould ufe it no better than the Pope did, only to ag- 
grandize covetous Church-men, it cannot be called a Jewel in his‘'Crown. 


(ea ae ea Bet F 
i i) ot I ; E, q * 5 


Of Confecration of Churches, B 


Onfecration, according to a Definition of the Camoniffs, is a Rite 
C or Ceremony of dedicating and devoting Things to the Service of 
God with an Application of certain proper Solemnities, antiently intro- 
duced into the Church, and continued by the Inftitution of the Primitive 
Fathers *. The efficient Caufe thereof (as they will have it) is not only 
the Text of the Cazom Law}, but the Word of God itfelf: and the Per- 
fon, that has the Power of Confecration, is the Bifhop or Diocefan ; and, 
by the Cazon Law, the Pope. For no inferior Clergyman can exercife 
this Power, though ic be by the Bifhop’s Commiffion or Delegation ; be- 
caufe though a Bifhop may delegate thofe Things to an inferior Clerk, 
which relate to Jurifdi@tion; yet a Clerk of an inferior Degree, is not per-. 
mitted to do fuch Things as relate to Orders |i, and the like. For the 
Subject of Confecration is either a Thing or a Perfon ; as a Church, 
Church-yard, Bifhop and the like*; and the contrary to Confecration is 
Pollution, which is faid to happen in Churches by Homicide, even with- 
out Blood{hed, as well as by the effufion of human Blood, and the bury- 


. ing of an excommunicated Perfon in the Church or Church-yard + ; and 


likewife by the fhedding of human Seed therein: But this Pollution is 


. purged and done away by Reconciliation ||; the Form of which I fhall 


hereafter confider. At the Timeof Confecration, a Tax or Cenz/us is im- 
pos’d as a Token of Subjetion to be paid and perform’d by the Church 
confecrated ; fo that nothing is to be done without Money, “ray Con- 
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fecration itfelf, the’ this beSimony alfo by the Canon Law, unlefs in the 
Cafe of a Procuration: And, as in the Church of Rese, no Coniecration 
of a Church or Bifhop can be perform’d without the Celebration of the 
Mafs *; fo, in the Church of Bag/and, fymbolizing with thar Cimrch *&. 1. 6. 9 
in this Refpe&, {uch Confecration ought not to be folemniz’d witliour the 
Celebration of divine Service, and receiving the holy Sacrament, 

In the Romi/> Church, by the Cazox Law, Churches and Alvars cannot , 
be confecrated without the Reliques of Saints} ; and whenever this grand aH 
Ceremony is perform’d, the Corpfes and Funerals of Perfons deccas’d, 
and (efpecially) of Infidels, ought to be remov’d and caft out from thence, 
before the Confecration of any Church happens: For whillt the Corpfe 
or Body of any Pagan or Infidel lies bury’d there, it defiles the Church- 
ground, according to the Papi/fs ||; and the fame ought not to be conte i +" 
crated, till the Ground is purify’d. By the Canowz Law likewife, a 23," “= 
Church ought to be endow’d before Confecration thereof *, which (among, * X. 3.403. 
fome Men) feems to be the beft Reafon for the Confecration of it: And ¢ 728 
a Bifhop ought not to confecrate a Church, which the Patron has built 4o. , 
for filthy Gain and Lucre to himfelf, and not for true Devotion +: But if i 36 7, 
there be large Revenues fettled thereon for the Maintenance of a fufficient ¢Q,. mee 
number of the Clergy, it may be confecrated, whether divine Service be «. 10 
ever celebrated therein or not, according to Popify Divines as well as Cz- 
nowifis. If a Church be in any Cafe injur’d and damag’d by Dilapida- 
tions and the like, it ought not to be confecrated again, if the Walls there- 
of that were confecrated do remain ftanding jj: But if a Church fhall be || Con. x 
confumed by Fire, it fhall, in fuch a Cafe be re-confecrated*; and ’tis 21% 1% 
the fame Thing, if the Walls fhall be re-builtand repair’d from the very pit. 20. 
Foundation thereof 4: And fo devout are the Romawifts about this out- {Com ™ 
ward Shell of Religion, that if an Altar thereof be mov’d, or a Stone of a 
it broken, it ought to be re-confecrated ; but not on the Score of having 
the Edgings of it broken. If neitherantient Writings, nor Witneffes can be 
found to prove the Confecration of a Church, in a doubtful Cafe ie thall re- 
ceive Confecration again ||. And tis faid, that a confecrated Thing ought 4 con. «. 
not afterwards to be apply’d to profane and human Ufes*: Nay, to great Dit. 16. 
has been the Superftition of fome Men, that Laymen were forbidden to ; 
touch the facred Veflels, wherein the Eucharift is made and confecrated. 
See Bearmin in his third Tome of Controverfies +. But among us, there is + Lib. 3.cap. 
no Sanctity afcribed to Things neceflary unto divine Religion, whenthey 7° Com ™ 
are not in facred Ufe: And, therefore, in Hollawd, and other Proteftant ac 
Countries, Things of this kind are made Ufe of in the fame manner as 
other Veflels, when they are not in the Service of Religion; and may be 
fold, if occafion be. Churches may be rightly and well enough confecra- 
ted upon Feftivals and Holidays ; and the Bifhop may demand a Procu- 
ration for the Confecration thereof. And thus much of the Confecra- 
tion of Things. 

{ come next to fpeak of the Confecration of Perfons. And here ’tis 
firft to be obferv’d, that a Bifhop ought to be confecrated on fome Lord’s- 
day, by three other Bifhops (at leaft) with the Archbifhop’s confent be~ 
ing had thereunto||; for an Archbifhop may delegate and commit the yx, r. x. 
Confecration of a Bifhop ele& unto {uffragan Bifhops. 2dly, ’Tis to be 75 Dit i 
remembred, that whenever any Bifhop is confecrated, he be confecrared 
to fome certain and determinate Church, to which he was betrothed, or 
became a Spoufe at the Time of his Confirmation. Hereby it feems, that 
if any Perfon be confecrated a Bifhop to that Church, whereunto he was 
not before betrothed, he fhall not receive the Habit of Confecration, as 
not being Canonically promoted to it. 34/7, Every Bifhop, before Con- 
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fecration, ought to oblige himfelf by Promife to keep and defend the Ca- 
tholick Faith with a pure and fincere Heart, and that he will conform 
himfelf to the Difcipline of the Church, and pay a Canonical Obedience 
to his Metropolitan * : But if a Bifhop be confecrated by a Perfon that has 
not the Right of Confecration, he fhall be confecrated again }, and other- 
wife he ought not to be re-confecrated. Yet fome think, that a Bifhop in 
fuch a Cafe as this ought not to be re-confecrated, but a Pennance ought to 
be enjoin’d him. A Perfon elected to be an Archbifhop or Bifhop, ought 
to receive Confecration within three Months after Confirmation ; and if 
he fhall keep his Church a Widow more than five Months by his Negli- 
gence, he fhall lofethe Gift of Confecration then. At the Confecration 
- an Archbifhop, all his Com-provincials ought to give their Atten- 

ance ||, 
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Of Contumacy, and the feveral Kinds thereof. 


ERSONS Fudicially cited, are fometimes wont, by a Non-Ap- 

pearance in Court, to contemn the Judges Authority ; and thereby 
to render themfelves contumacious: wherefore, I will confider thefe Per-~ 
fons under the following Heads. And firff, Enquire what is neceffary to 
render a Man contumacious. 2d/y, Examine how many Species or Kinds 
of Contumacy there are. And 3dly, Confider the Punifhments due by 
Law to contumacious Offenders. And fir/f, In order to render a Man 
contumacious, he ought to be lawfully {ummon’d either by three fimple 
Citations, or elfeby a Peremptory one *: And this isa Matter of commoz 
Right, as’tis founded on the common Law. 2d/y, The Plaintiff on the 
Return of a Peremptory Citation ought to accufe the Contumacy of the 
Perfon fummon’d, otherwife he fball not be adjudg’d contumacious +. 
But if the Plaintiff appears not on this Peremptory Summons, the Cita- 
tion may be circumdutied in Judgment, tho’ the Defendant fhould not 
appear; and the Defendant muit be cited de ovo, as a Circumdutlion re- 
quires ||, And the Prattice is in the Iwperiai Chamber, as well as other 
Courts for the Defendant, if he appears, to accufe the Plaintiff’s Contu- 
macy on his Non-Appearance; and, after three Court-days, from a Pro- 
clamation firft made for the Plaintiff’s Appearance, to pray a Difcharge 
from any further Obedience to the Tenor of fuch Ciration iffued our 
and return’d*: for the Term is hereby circumdufted, and a Difcharge 
from the Force of the Citation ought to enfue. Butthe Citation, though 
circumdutted, Shall not be renew’d, if the Plaintiff fhall, on the Lapfe of 
three Court-days, then appear, and alledge juft Caufes of Impediment for 
his Non-Appearance: But the Citation being once extiné, there will be 
need of anew one ; becaufe aFnudicéal Procefs ought not to be ina pending 
Condition ¢. For tho’ a juft Caufe of Abfence excufes a Man from Con- 
tumacy jj, yet it does not exempt him froma Circumduftion of the Term, 
in fucha manner, as the fame fhould remain in fufpence. But in Caufes 
of Appeal, fuch a Circumduttion isuo Hindrance, when neither Litigant 
appears at the Term prefix’d, but that the Caufe may afterwards be pro- 
ceeded in without a new Summons: And thus a Cyrcumduttion of the 
Term, obtains not in Caufes of Appeal, but in Caufes of firg jem: 

an 
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and fimple Onerele only. Vf the Plaintiff has once, on a judichel Ap- 
pearance, exhibited a izdei, and then before Ifluejoin’d, through Conm- 
macy, fuffers the Suie to die, it Shall, in that Cafe, be in the Defendanc’s 
power, after Proclamation made, and a Lapfe of three Court Days. ei- 
ther to pray a Difcharge from the Citation, or on the Plaintifl’s Consuma- 
cy, to contelt Suit Aggarieedy; and to proceed in the principal Cae, 
ewen to a Sentence: For the Defendant may take the ems prehzedi on 
himfelf, and at the Defendant’s Initance (tho’ no Iffue joi’d) Witnetfes 
may be examin’d, and a Sentence pronounc’d on the Merits of the princi- 
pal Caufe ; and this PraCtice is admitted in pain of the Plainriil’s Contu- 
macy. But "tis otherwife on the Defendans’s Conrumacy ; becsufe chen 
no definitive Sentence can be had without Conteftarion of Suis, or join- 
ing of Ifue *: For the Plaintitf’s Contumacy far exceeds that of the De- © Maran: 
fendant, asthe Plaintiff isnot bound to bring his AQion, but the Deten- arty 
dant on a Citation, ought of Neceffity to appear. Yer the Jmperra] Corum. 
Chamber, in point of Contumacy, makes no Diftin@ion between Plain- 37 
tiff and Defendant : But in each Cafe, on exhibicing of a Lrbe/, Ulue is 
join’d iz Panam Contamacie, and a definitive Sentence is ac length = 
pronounc’d ++. And this Praétice likewife obtains in a Caufe of Appeal ata 
in refpect of the modus procedendi, on the Score ot Contumacy. &. a ee 

But the Detendant fhall not be deem’d contumacious, if the Court firs 
not on the Return of the Peremptory Citation aforefaid thro’ the Judye’s 
Abience, tho’ the Defendant does not appear||: But yet he oughr to ap. !!Glof ia 
pear the Court.day following, on the Judge’s return and fitting without a °* al 
new Citation. Again, a Manis alf{o excufed from Contumacy on thefcore 
of his Poverty, iz When heis fo poor, that he cannot appear without , 
fhame and confufion of Mind for his naked and ragged Condition», being, * ow i 
in fuch a Cafe, compar’d to a Perfon in Prifon: But then (f thirk) heg 3.” 
ough tc fend his Excufe and Readinefs to appear upon mending his Habit. 
3d/), When any one is hindred from appearing by fome Indiipofition of 
Health, it is fuch ag Excufe as that-he cannot be decreed contumacious +, t% 1-3 3% 
In Sicily, a Perfonthus hindred ought, on a Citation, to fend his Excuie by 
an .{fidavit made on the Oath of fome Phyfician or Midwiie, if the Wo. 
man cited be big with Child, and near her time of delivery: and {o it 
has been practis’d with us|, And the Defendant fhall, in the like manner, | Clark. 
be exculed from Contumacy in refpe& of the Sicknefs of their near Re- ?*** 
lations and Kindred. And, laftly, °Tis the fame Thing when the (e- 
fendant is cited before a Superior or any other Judge ; tor then he is ex- 
cufed from any Contumacy to an inferior Coure*. So that we may de *1%4Q 5 
finc Contumacy to bea wilful Contempt and Difobedience to any /czafxJ 12? ™ 
Summons, or judicial Order; and ’tis the higheft Crime that can be com- 
mitted againft the Judge’s Authority and Jurifdi€tion. 

As to my fecond Confideration, it is of a twofold Kind or Species, viz, 
a real anda feign d Contumacy*. He is faid to be guilty of the firft, who *c. Pears 
being cited either perfowally, or elfe at his Houfe (as we fay) zéis 0 modjs D- 5-1-73- 
refules to appear, tho’ the Citation came tohis Knowledget. A Man is + x4 Q. 36, 
fometimes {aid to be guilty of a rea/Contumacy in an oxj/ent and appa- % +653. 
remit manner, fometimes in an apparewt manner only ; and fometines in een 
an exj/fent manner only. A feign’d Contumacy is {uch by a Fi€tionof ~~ 
Law ; and he is guilty thereof, who being cited at his dwelling Houfe, 
it is a doubt, whether the Citation reach‘d his Knowledge or not i: yea,  cardin, in 
fome divide Contumacy into a threefold Specees, viz. rel, exjaemt, and 9 Q. de dal. 
prefumptice Contumacy. & cont. 

in refpect of my third Confideration, “tis to be noted, that the Lavrs 
have introduced feveral Poaiihmpny again contumacious Offenders. By 
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the Civi/ Law, the Plaintiff may proceed three ways (at leaft) apainft 
fuch a Defendant, viz. either by Outlawry, which Civilians tile Pena 
Ranni; oy elfe by admitting the Plaintiif into Poffeffion of the Defen. 
dant’s Eftate, otherwife called a Segueftration; and, laitly, by a Proceed. 
ing in the principal Caufe even to a definitive Sentence, and a Decifion of 
the Matter in Controverfy. And in fome Places, a Mul& or Fine may be 
impos’d on him for his Difobedience, and this is alfo agreeable to the Civif 
Law *, Bur then this Mul& or Fine is never impos’d on any one for 
Contumacy by a Fiction of Law, according to the receiv’d Opinion of 
the Doétors on the Law, quoted in the Margin ;, but only for reaf/ Con- 
tumacy. And touching thefe feveral ways of punifhing for Contumacy, 
the Plaintiff has his Option, as being agreeable to the Common Law: 
For whenever the Law introduces feveral Remedies alternatively, the 
Party, and not the Judge, may chufe which of them he pleafes, even in 
that Cafe where the Words of the Law do not refpe& the Party, but the 
Judge. Somethink, that if the contumacious Party comes of his own ac- 
cord into Court, and offers himfelf ready to obey the Decrees thereof, be- 
fore a Sequeftration be decreed or made out againft him, he fhall not be 
fined for his paft Contumacy, becaufe Jultice does not fuffer by this 
means; and, therefore, the rigour of the Law ought not to be obferv’d. 
But the Abbot is of another Opinion, fince the Text quoted for the fore- 
going Doétrine relates only to a Cafe wherein Contumacy is already pu- 
nifh’d in Bffe&. For that a Perfon order’d to be admitted to the Poffef. 
fion of another’s Bftate, is deem’d as one admitted onthe fcore of fome 
Fraud or Refiftance made by the adverfe Party. By the Cauoz Law, the 
ufual way of punifhing Contumacy is by Eixcommunication, and fome- 
times by Segueftration ||, (of both which under their refpeCtive Titles 
hereafter) and fometimes by proceeding to Sentence *. 

A contumacious Perfon may be compell’d to give Furatory Caution de 
parends Furi, tho fome Judges extort this Oath in the Beginning of the 
Suit without any reafon: And tho’ Clergymen are fo privileged by the 
Canon Law, that they are not bound to give Caution de Fudicio fiftendo ; 
yet they fhall be oblig’d to Furatory Caution, if they have been once 
guilty of Contumacy. A Perfon conrumacious in one Point, ought not to 
be cited in another, unlefs his Contumacy has been often repeated: But he 
necd not be cited ina condemnation of Expences, occafion’d by his Contu- 
macy. He is in Law faid to be a contumacious Perfon, who, on hisAppear- 
ance afterwards, departs the Court without leave: but a Minor or Infant 
cannot be faid to be contumacious*, becaufe he cannot appear asa Defen- 
dant in Court, but muft appear by his Guardian or Curator. Contuma- 
cy is fometimes faid to be in refpect of a Perfon’s not defending himfelf ; 
fometimes in refpect of a Perfon’s hiding himfelf, that the Citation fhould 
notreach him; and fometimes in refpeCt of Perfons appearing without 
being well inftructed in the Merits of the Caufe. 
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Of Courts Ecclefiaftical, and thew Furifdithion. 


Cclefiaftical Courts, are Seats of Judicature founded and eftablifh’d 

by Law for the Hearing and Determination of all Ecclefiaftical 
Caufes or Difputes among Men, and wherein matters of — 
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Cornizance are handled and difeufs’d according to the Canaz Law, and 
the Ccclefiaftical Laws of this Realm: And theie Courts are either {tiled 
Supreme, Intermediate, or Inferior Courts. The Suprem& Courts re- 
lating ro the Chureh of Ezg/amd, are thofe which are immediately found- 
ed on the King’s Authority, as the Court of Delegates from the King in 
Chancery now is, and the High-Court of Commijfion formerly was, when 
it had Juri(iction here in Haglawd. For as Secular Courts have in all 
Ages been citabiifh’d for the Decifion of Temporal Caufes, fo in the like 
manner, by the Grant of Princes, Ecclefiaftical Courts have been founded 
for the Determination of all Ecclefiaftical Suits and Controverfies what- 
foever, which may happen among Men in the Church : And, therefore, 
as the King is the Head of che Church upon Barth, it is fit that he fhou’d 
have the Higheft Preheminence therein in Point of Judicature. And thus 
for the Execution of Hcclefiaftical Laws, all Judges have their proper [ri- 
bunals affign’d them from the highef(t to the lowett, which m the Phrate 
of the Gzzor Law, are called Confiffories ; and to thefe, nor only Ciergy- 
men, but even Laymen too are convened by Ricclefiaitical Judges *, in all 
Caufes which do of Eeclefiaitical Right or Cuftom appertain to {piritual 
Cognizancet: For in Feudad, and other Caufes, which do of commen 
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Rizhz, or by fome Statute, belong to Secular Courts, they fhall not be +X» 2-5 


furnmoued by any Jwige into an Ecclefiaitical Court |. Nor fhall any 
one, by the Laws of Hwgland, be called out of the Realm to any Court 
whatfoever on pretence of any Ecclefiaftical Caufa. For “tis enaéted by 
Parliament *, Thacall Caufes fhall be heard and determin’d tn the King’s 
Beclefiaftical Courts within his Jursfdiction, and not elfewhere, accuyving 
ro the Nature and Qualiry of them, as often as they arife within the 
Realm, or any Part of the King’s Dominions ; provided, the Cognizance 
of fuch Caufes doz ex Benignitate Principum, and, according to the 
Laws aad Cuitoms of the Realm, belong to the Ecclefiaftical Jurifdiction. 
And if any one fhall procure a Citation, Inhibition, or Sentence in the 
aforeiuid Caufes, from the Court of Rome, or from any other Court out 
of the Realm, or endeavour to procure the fame, he {hall incur the Pe. 
nalty of a Premumire inflitted by a Statute of Rchard the Second }. 
Among thefe Courts, that has the firft Place, which depends on the 
King’s Commifion, as the Court of Delegates does, where'n al’ Caufes of 
Appeal by way of Devolution from either of the Archbifhop, are daiided., 
But in regard to the Jurifdi€tion of this Court, ic has been enacted by 
Parliamentil, That no Appeal fhall be made in Caufes begun within thie 
Realm to the Court of Rome, or out of the Kingdom, for want of Ju- 
fiice in the two Archbifhop’s Courts, but that the Parry may appeal to 
the King’s Maiefty in his High-Court of Ciamcery: And after fuch an 
Anpeai is made, a Commiiffion is dire€ted under the Great Seal to Periuns 
{jxcially appointed, who, by virtue of the {aid Commiffion, have Power 
to hea, and finally determine every fuch Caufe of Appeal, Bur a Re- 
view of the Proceedings, by the King’s {pecial Grace, may be had here- 
upon. Then as to the High-Commeffion Court, which is now abolifh?d b 
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Parliament, it was ordain’d by the firit of EZzcheth*, That the Crown *1 Elix 
might by Letters Patents under the Great-Seal of Exg/ceed, whenever it cP ' 


thoucht fit, name certain Subjects at pleafure for the exercife of {piritual 
Jurudiction throughout the whole Realm of Eaglazd, and the King’s 
Dominions thereunto belonging ; and vifit, reform, and correé&: all Errors 
Herclies, Schifms, Abufés, Offences, and Contempts whatfoever, whieh 
might be corretted and reform’d by any Ecclefiaitical Power; and thar 
the Perfons thus named, fhould have a full Power of Executing phe 
Premifes according to the Tenor of fuch Letters Patents. And tho’ this 
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laft Court was at firft founded upon good Policy in the State, to ftrengthen 
her Majefty’s Government againit the Romi/h Incendiaries ; yet it much 
wanted a preper Bafis to fupport it, and was afterwards made ufe of as a 
means rather to deftroy the Proteftant Religion than to keep out Pope 
ry; and, therefore, it was abolifh’d. 

Intermediate Courts are thofe, wherein Archbifhops and Bifhops do 
exercife Jurifdiction by way of Appeal from inferior Ordinaries: for as the 
Court of Delegates now acts therein by virtue of the King’s Commiffion 
and a delegated Power; fo under his Majefty, Archbifhops and Bifhops 
have the Power of Judicature, not only in Caufes of the firft Izflance in 
their refpective Dioceffes, but alfo in Caufes of Appeal by virtue of an 
ordinary JurifdiG@tion*; though Archbifhops, in whofe Courts Caufes of 
Appeal interpos’d from any Courts whatfoever within the Province (even 
omiffo Medio) are determin’d, have a larger JurifdiGtion + herein than 
Bifhops; and wherein upon Letters of Requeft || obtain’d from the Ordi- 
nary, any Controverfies whatfoever, and between whomfoever, may be 
originally commenced. And among the Courts of the Archbifhop of 
Canterbury, the chief is the Court of Arches fo called gb Arcuatd Eccle- 
fia*, or from Bow-Church in Londow (which is dedicated to the Virgin 
Mary) by reafon of the Steeple or Clochier thereof, rais’d at the Top with 
Stone Pillars in fafhion of a Bow bent Arch-wife: And the Judge of this 
Court, being the moft ancient Confiftory of the Archbifhop’s Jurifdiion, 
is diftinguifh’d by the Title of Deaz or Official of the Court of Arches, 
to whofe Deanery or Officialty to the faid Archbifhop, is annex’d the pe. 
culiar Jurifdsction of thirteen Parifhes in Lozdon exempted out of the Bi- 
fhop of Lozdon’s Jurifdié&tion: Having all ordinary Jurifdiction in fpiri- 
tual Caufes of the firft Inflance within the Archbifhop’s Peculiars, and of 
Appeal too as the fuperjor kcclefiaftical Confiftory throughout the whole 
Province of Canterbury 3. For my Lord Coke fays|l, That his Power to 
call any Perfon for any Caufe out of any part of his Province within the 
Diocefs of any other Bifhop (except it be upon Appeal) is reftrain’d by a 
Statute of the Realm, Next unto this Court is the Court of Audience 
held in Paul’s Church in Loxzdox, which Court, though of equal Ju- 
rifdiction with the former, yet it is inferior thereunto in point of Digni- 
ty as well as Antiquity ; and the Judge of this Court is ftiled the Auditor, 
or Oficial of Caufes and Matters iw the Court of Audience of Canter- 
bury. This was antiently held in the Archbifhop’s Palace, wherein, be- 
fore he would come to any final Determination, his ufage was to commit 
the Difcuffing of Caufes privately to certain Perfons lcarn’d in the Laws, 
ftiled thereupon his 4udztors. In the fame Place, is alfo held the Pre- 
rogative Court of Canterbury, wherein all Controverfies touching Wills, 
if the Probate of which does belong to the Archbifhop’s JurifdiGtion, and 
likewife touching the Adminiftrations of the Goods of Perfons dying In- 
teftate, which are of the fame Cognizance, are examin’d and determin’d.’ 
But Bishops, in refpett of their ordinary Jurifdiétion, held their Courts in 
their Cathedrals, over which their Chancellors do or fhould prefide ; and 
in remoter Places of their Jurifdiction, their Commiffaries, 

Inferior Courts, are thofe which belong to Perfons that ar’e inferior to 
Bifhops, as Archdeacons, Deans and Chapters, and fuch as have peculiar 
Jurifdittions, For in regard of the great extent of fome Dioceffes befides 
thofe Courts which belong to Bifhops, Archdeacons have alfo their 
Courts *, and do either by Grant or Prefcription, fome of them exercife 
concurrent Jurifdiction with the Bifhop within their Archdeaconries, 
And thus likewife do Deans and Chapters take cognizance of Caufes in 
exempt JurifdiGions granted to their Cathedral Churches. And amoag 
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fuch as have Peculiars in fome cerrsin Parifhes, whoic folwbirants, within 
the Bounds of which are fometimes exempt from the Archidcacun’s, aad 
formctimes from the Bifhop’s Jurifdittion *, | 3 

Tt wasrefolv’d in rhe Cafe of Pickacer, on the Statuté of Ffexry VIET + 1% 
That if a Biuthoprick within either Province becomes void, and io come } 234.9. 
quently the Jurifdiétion devolves on the Metropolitan; fuch Metropoli © 
tan mutt hold his Court in the inferior Diocefs, for fuch Cautcs as ure, by 
the &cclefiattical Law, to be try’d before the inferior Ordivary y, The t Hob. Rep. 
Style and Cuttom of particular Courts ought to be obferwd and had in *7* 
great Confiderarion with all Judges: And, becaufe there ts no Place fo 
proper to treat of it asin this, I will here conclude this Title with ir. 

Now that is properly called the Style of Court, when any Practice or 
Cuftom in relation to Fudiczal Matters is introduced by the Judge chat 
has a power of fo doing, that is co fay, of making Rules and Orders of 
Court *: For it differs trom Cuttom, ftrictly fo called, in many Poiurs } , *Cravet de 
becaufe it refpefts not only the Order and Method of Writing, bur aliu #* mr. A 
the Judges Method in Proceeding, and Way and Manner of interpreting '*'* °°" 
of a doubtiul Law ; nor is it interr’d from the Ufage and Cowfent of the 
People, nor from a pluralicy of Adts, asa Cuftom is. And, therefore, the 
Style of Court is properly the Practice obferv’d by any Court in its way 
of Proceeding, and 1s nota Law unto Caufesand Perfons, but a Mode of 
Proceeding, as it is in the City of Bologwa, the Style of Court for the 
Notary to read the Sentence given, which is valid becaufe fo pradtis’d 
there: Becaufe of common Right, the Judge ought to read the Seurence, 

But if a Judge, that has the power of making a Rule of Court, introdu- 

ces a Style of Court contrary to Law, “tis not valid*, unlefs the fame by *Alex.Conf 
founded on the Knowledge and Confent of the People, and on Preicrip. 56 ' % 
tion as Caftom is ; or elf is fupported with the Approbation of the Prince, + 

and refpeéts the Order and Method of fudicial Proceeding alone. A- 

gain, regularly {peaking, a Style of Court has a relation to fuch Things 

as are arbitrarily left to the Tud e’s Difcretion: as that a Libel be exhibired 

in all but faummary Caufes ; ra of common Right, Caufes of hight Im- 
portance are arbitrary, in which laf kind of Caufes, a Judge may intro- 

duce a Style of Court; but he muft be a Sovereign Judge co do it in fuch 
‘Thingsas are contrary tothe Common Law or Cuftom }. But if the Sry/e } Alex. Conk 
of Court be contrary to the Common Law, then it ought to be prov’d in ahs i 
refpeCt of its Prefcription as a Cuftom is. A Style of Court is introduced” 

by tuch ufual Claufes as the Court is wont to infert and make ufe of : and 

it che fame be not obferv’d in all Procefles emitted from thence, fuch 

Lutters of Procefs {hall be deem’d furreptitious|. For the Style of Curt WAbb. in 
is in the place of a Fudicia/ Form of Proceeding ; and whenever wede. © 5° % 
purt from this common Style, it infers a Prelumption of Falfhood ar” 
Forgery +. When the Style of Court refpeGts the Decifion of a Caufe, i 4 Ef 2006 
requires full Proof that it has the Ufage and Confent of the People: And 

therein, a Judge cannot inform himfelf in his own Chamber, but muri 

do it in open Courr*. By a Style of Court, a Sentence may be pronounced * Sorin. 
without publifhing the Witneffes, tho? fuch Publication was moved for. Con: 36 
And tuch Sentence is not null and void, becaufe the Party oughr to _ a 
peal from the Grievance immediately. And thus the Strle of Coert makes 

a Law in fuch Cafes asare not decided by Law}: And, therefore, we t dnc 
onghr not cafily to depart from antient Practice, and that whicn has vom. 7" 5* 
monly been obfery’d for Law. ole 
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Of Cuftom, and of the Nature and Force there- 
of, &C. 


USTOM< is defin’d to be a kind of immemorial Right, intro- 

duced by the ¢aczt Confent of the People*, and cftablifh’d by a 
long Courfe of Pra€tice in fuch matters only as the People are inabled to 
do by exprefly confenting thereuntot: And this Pra€tice or Ufage is in 
the place of a Law, when the Law is deficient inany Point. I fay by a 
long courfe of Prattice, becaufe in all Cuftoms diuturnity and length of 
Time is as much to be regarded as the Confent of the People, and Soli- 
dity itfelf. Now Cu/fom is twofold, viz. @emeral® and Specialt. The 
firft isa kind of Right initiated by rhe Manners and Ufage of the whole 
People of a State, or (at leaft) by the greater part of them upon the 
Principles and Foundation of Reafon ; and, it being of a fettled and con- 
tinued Duration, it has the Authority of Law in that State. I fay, by 
the Manners and Ufage of the whole People, ox (at leaft) by the greater 
Part of them; becaufe a Cuftom cannot be introduced by particular 
Perfons : But ’tis otherwile in refpe& of a Prefcription,which may happen 
between a private Perfon, and a private Perfon. And Geminius avouches. 
this to be a fubftantial Difference between Cuftom and Prefcription, as a 
Cuftom tends to introduce a general or univerfal Right ; but a Prefcrip. 
tion has only Refpeét to an Acquifition of Right in fome particular Per- 
fons: And ’tis faid in our Law Books, that the Publick acquires a Right 
by Cuftom, but only private Perfons acquire it by Prefcription; which, 
according to the Civid/ Law, is eftablifh’d by a ten Years ufage|l, and, ac- 


’ cording to theCazoz Law, by forty Years continuance *. And thus a ge- 
. neral Cuftom is an unwritten Law, which confifts in the Ufage of the 
' People alone, and being not obferv’d in any one certain Place alone, it is 


indifcriminately made ufe of by all Perfons alike, or (at leaft) by the ma- 
jority of them: but a fpecial or local Cuftom is that, which, being re- 
ftrain’d to fome particular Place, has the Force of a municipal Law only 
in that Place +. , . 
To introduce a Cuftom, therefore, four things are principally required, 
wiz. Firff, A lawful Prefcription is neceflary hereunto ; for whenever any 
mention is made of a Cuftom, ’tisalways by the Cioi/ and Cazoxz Law in- 
tended of a Cuftom prefcrib’d. edly, A frequency or repetition of A&s 
is required hereunto; and ’tis the common Opinion of the Dottors, that 
by the Civil Law, two judicial ACs concurring with a Lapfe of ten Years, 
are fufficient to fettlea Cuftom, tho’ this (1 think) ought to be underftood 
with fome Qualification of Law, and to proceed only when thofe two 
Acts are A€ts fo notorious, as in all likelihood they will come to the know- 
ledge of the People ; otherwife two Aéts are not enough, but fo many are 
required as may infer the ¢aciz Confent of the People collected from thofe 
Atts. And ’tisa receiv’d Doftrine likewife among the Lawyers, that not 
only judicial, but even extra-judicial Atts are fufficient to introduce a 
Cuitom, provided they are fuch as the zacit Confent of the People may 
appear from thence. But the zbird, and chief Thing neceflary for intro- 
ducing a Cuitom, is the zacit Confent of the People|, being the primary 
Caufe thereof; and thisConfent is collected from a frequent Ufege and 
Re- 
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Repetition of Aéts, as aforefaid. For Example; if the AGs be of fuch a 
Nature, that they may probably come to the Peoples knowledge, For 
"tis not a Non-atk, which introduces a Cuftom ; 4 Cuftom being faid to 
be as it were a common Ufage: And, therefore, whenever fuch a Con- 
fent of the People may be had from Conjeétures and the like, a Frequency 
of A&ts is not regarded, fince a Cuftom receives its principal Porce and 
Vigour from this tacit Confent and Agreement. And hence [ infer this Dif. 
ference between a Cuftom and a Statute, efx, thata Statute has the ex- 
prefs Confent of the People, whereas a Cuftom has only their tacit Agree- 
ment to it; and though it be reduc’d into Writing, yet it remains a Cu- 
ftom ftill. 477,’ Tis neceffary that a Cuftom fhou’d be adapted to,and found- 
ed on Equity ; that is to fay, it ought to be correfpondent and agreeable 
to right Reafon: For evil Cuftoms cannot be confirm’d by any Length of 
Time, nor from a Continuance of fuch Ufage; nor can a Cultom be 
introduc’d through Error, fo asto be valid ** ; becaufe Error excludes this+D.1. 3. 50 
tacit Confent, as its efficicnt Caufe. Some Perfons indeed do abfolurely 
affirm every Cultom to be valid, if the Obfervance thereof does not in- 
duce a Sin: But the general Opinion is, that tho’ the Authority 
of a long-liv’d Cuftom be of no mean Strength and Force in Law ; 
yet ithas not always that Validity, as that it ought to prejudice even a 
pofitive Right, unlefs it be a very reafonable Cuftom, and fuch as is found- 
ed on a legal Prefcription at !eaft, But fince no certain Doftrine or Deter. 
mination can be given touching the Reafonablenefs of a Cuftom, it mutt 
therefore be left to the Determination of a difcreet Judge to declare, whe- 
ther a Cuftom be founded on Reafon, and whether it ought to be allow’d 
or djfallow’d of or not, @c. 

A Cuftom has feveral Effects. As firft, it is an Imitation of Law; 
the Law faying, Diuturni Mores (xifi legi fiat adverft) eaieel utentium 
approbati legem imitantur *. 2dly, Mf it be introduc’d according to Law, *12 Diit. 6 
it interprers and confirms a Law ; for Cuftom, in this Senfe, is the beft 
Jnterpreter ofall Laws}. 3d/y, When a Law is written iz weutram Pap. t Dit 3-370 
tem, that is to fay, neither permitting nor forbidding a Thing to be done, ** + * 
Cuftom has the Force of a Law, and is adjudged according thereunto || IID. 1. 5, 35¢ 
which is not only true in Contracts, according to the Cizi] Law, but 
even in Punifhments too, according to the Cazor Law ; nor oughta Judge 
to recede from fucha Cuftom. As the efficient Caufe of a Cuitom jis the 
tacit Confent and Ufage of our Anceftors or Forefathers having a Power 
of making of Laws*; fo the material Caufe thereof are Things incor-* x.1.4.1% 
poreal, as the Rights of Jurifdictions, EleGtions, and the like, which have! Ditr- 
fome Species or Shew or Law. Ic has been faid, that Length and Diu- 
turnity of Cuftom, if ic be approved of by the Confent of fuch as 
make ufe of it, imitates a Law: And, therefore, ancient Cultom (pro- 
vided it be not contrary to good Manners, or the Decrees and Canons of 
the Church) has, in all Ecclefiaftical Cafes, the Force and Vigour of a 
written Coniticution; and whatever is donecontrary to Length of Cuftom, 
fhall be revok’d ¢. A/ericus obferves, that a Culftom may be Cwncaie?d, t v2 Dil 7 
bern, perfefted x04 \\;sngthentd. Firft, Xt is conceio’d in Reafon, as a 
Birth in the Womb of a Mother. edly, It is borz, viz. when one or 
more Perfons begin todo thofe Things, which right Reafon advifes and 
perfuades to be done. 3d/y, It is perfetfed by a multitude of the like 
Adis, whilit all Perfuas do by degrees imitate that which is begun by a 
few. And, 4rdiy, *tis frengthen'd by a long Praétice and Courie of 
‘Time limited by the Laws. 

He, who founds his Intention on a Cuftom, ought to prove thar 
Cultom ; becaute a Cuftom ts a Matter of Fact, and Pats are not pre- 


fum’d 
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fum’d without due Proot thereof: And a Cuftom ought to be prov’d 
with all irs Requifites, otherwife fuch Proof will be defe&tive. There- 
fore Witnefles produc’d to prove a Cuftom, ought to depofe touching the 
Truth of all the aforefaid Requifires, with the Reafon of their Knowledge: 
becaufe tis not enough to prove that fuch a Cuftom was extant, without 
faying, that they have {een it fo obferv’d in the like Cafes and Ats for a 
long time together, and that they have frequently heard ir from their An- 
ceftors, in the publick Prefence of many Witneffes, that it has been thus 
prais’d; fo thar from hence it appears, that the tacit Confent of the 
*D. x. 3+ 34 People, or (at leafl) of the greater Part of them, did intervene *. More- 
paid over. the Witneffles ought to agree in point of Time, and about the Identity 
of the A&ts repeated: For if they depofe touching different A&ts, and as’ 
fingle Witneffes, their Depofitions are no Evidence to prove a Cuftom. 
But yet all chis is otherwife in a general and notorious Cuftom, which 
wants no Proof; though every notorious Cufiom oughr even to be al- 
ledg’d: Becaufe tho’ it be notorious, and relieves rhe Perfon ab oxere 
probandi ; yet it does not eafehim ab onere proponendi ; and that I call 
a wotorious Cuftom, which is prov’d by the Infpe€tion of many Authentick 
Inftruments or Writings. But in proving a Cuftom, tis not neceffary, 
that the Witnefles fhou’d depofe, in what Cafes, and between what Per- 
fons {uch Cuftom was obferv’d ; but it is fufficient for them to fay, that 
it has been thus obferv’d of their own Knowledge for a long Courfe of 
i Guid. Pap. Years f, and they have thus heard it from their Anceftors, ¢c. But for 
Conf. 116. 4 better Knowledge of this Matter, the Witneffes produc’d to prove a 
*64 & 17" Cuftom alledg’d, may obferve the following Rules; viz. Firf, If a 
Cuftom corrects a written Law, the Cuftom ought then to be fully 
prov’d: For ’tis not enough, in fuch a Cafe, to prove a common Obfer- 
vation thereof, contrary to fuch written Law ; becaufe fuch an Obfervance 
*In12.C.8.alone does not make a cuitomary Law, according to A/bericus de Rofate*. 
58-N 5% oJ, If a Cuftom beto be prov’d by Witneffes, twvo Witneffes are tuff 
+ Guid. Pap. cient to prove the fame, according to fome of the Dottors ¢: But others 
— 146 & shink, we ought co diftinguifb herein. For, when the Matter in debate 
is touching the Preof of the Beginning of a Cuftom, or if Witnefles de- 
pofe touching the Fame of a Cultom, then (fay they) two Witneffes are 
I'D. 22. 5.12. {0 Aicient |. But if the Cuftom itfelf be in queftion, then (fay they) ir 
* D.22.3.28,0ught to be prov'd by all the Inhabitants where fuch Cultom obtains *, 
But left fach a Proof fhou’d be extended 7 infimitum, others fay that 
the univerfal Term owes is referr’d to the greater part of the People, ac- 
TDs5o149. cording to the Law quored in the Marginy; and, laftly, others will 
have Ten Witnefles to be fufficient, fince fuch a Number makes a Mul- 
i D.47-5.4.3- ritude ||. But as a Cultom in contra-diftinttion to a Prefcription, is an 
immemorial thing, the beginning thereof cannot be prov’d by Witnefles, 
3dty, Witnefles produc’d to provea Cuftom, muft give Evidence of three 
Things, viz, Touching the Ulage of the People ; the Frequency of the A& ; 
and the Length or Diaturnity of the Time. But, 4z4/y, Ita Cuftom be con- 
trary to an Ecclefiaftical Law, or the Good of the Church, which is facred, 
*X.1. 4. u.then forty Years Prefcription is requir’d*: as in Caufes {pecially referv’d to 
the Prince’s Cognizance,an immemorial Cuftom is always neceflary to efta- 
blith aRight againtft his Prerogative and Jurifdiction. 52h/y, This legal Time, 
ii In. 32, D. which gives Force of Law to a Cuitom, has, according to the Doctors|j, its 
3% Beginning from the firft publick and nororious A& ; which Aéts ought either 
to be Fudicial, or fachas are {ped in publick Places, or by publick Perfons 
in the common Affemblies ofthe People. And, 6zH/y, The Currency of Time 
to eltablith a Caftom, ought to be with a Continuanzdo from the beginning 
to theend of the'l'erm prefcrib’d,unlefs the termediate A-is,or the greater 
part of them from the beginning to the end of the Time appointed, are con- 
formable to the beginning. Of 
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Nit the Infancy thereof by the Apoftles themfelves, in order to. 
ia attend the daily Service and Miniftry of the Tables; yet 

MA “tis to be obferv'd, they were ele&ed and chofen both in 
Sosperteg Aid of the Presbyters and Apoftles, that they might have 
the more Lime and Liberty of applying themfelves to the difpenfing of 
of God's Word. But the Deacons had the Care and Management of 
fuch Matters as related to Temporal Concerns”, ‘Therefore in thofe 
Times the Office of a Deacon was nothing elfe but to aiift the Prieft in 
fuch Things as requir'd Confecration. Wherefore, they were to be 
always ready at Hand to aifift him in the Adminiftration of Baptifm 
and the Eucharift. And tho’ the Council of Aries did forbid them to 
offer this Sacrifiee themlelves; yet by the Council of Carthage ¢ , 
they might diftribute the Eucharift after it was confecrated by the ‘ 
Prieft, 

Deacons were anciently, as Archdeacons are at prefent, the Bifhops 
Eyes i, to infpe& and take Care of the A@s of the whole Church ; £93 Dift.c.6. 
and to report them to the Bifhop: And, therefore, thefe Archdea~ 
cons, in refpect of the Bifhop’s Perfon, to whom they are fubfervient, 
ate look’d upon as Perfons of greater Excellence than fuch Presbyters 
as do not difcharge this Office ; but all other Deacons are deem’d infe- 
riour to Priefls; and being in Subjection to Presbyters, they ought to 
yield to them the Place of Honour and Dignity“. St. Pae/ in his, .. nia « 
firit Lpiftle to Tisorby t acquaints him very fully with the neceffary th 15. 176 
Qualiieations of thefe Deacons in refpect of Life and good Behaviour 4. & 29. 

In the Chriftian Church the Office of Deacons fuccueded in the Place of 7 F 
the Levites among the Fess *, who were by God's Command to be as i. X32. 
Minifters and Servants to the Priefls in the Old Law +. And thro’ a * 20 Diftc.t. 
Neceility of the Churches, wherein they were ordain’d, and to which _— a 
they might of Right bo recalled by their Biihops as to their proper 
Churches, under the Pain of Excommunication, An Example whereof 
we have in the Hiftory of Gregory of Tours*, commonly called Tree + tib. 10. 
menfis, touching Taeodolpiias a Deacon at Paris, excommunicated by <P. 14. 
Rugnimuyidus Bifhop of Paris, becaufe he refus'd to return to his own 
proper Church, being then in the Service of the Bithop of Aagiars ; 
which was adjudg’d in the firft Council of Arles", during the Reign of x cap. 2 & 
the Emperor Covfiaatine, ani the Papacy of Syfceffer the Wirlt; 2 | ~ 
and likewife decreed in the Twenty third Seffion of the Council of 

rent. 

Befides that Part of the Deacon’s Offiees which he bears in affifting a 
Bifhop or Prieft in the moft folemn Miniftrations of Divine Worfhip, 
his Buiinefs was in a more particular Manner to take Care of the Poor; 
and he had the Difpenfation of the Churches Treafure. He is to colle& 
the Obdlations of the People, and to difpofe of them on the Altar, to 
adjuft and lay the Cloth on the Communion-Table, to preach the Gok. 
pel, and St. Paal’s Epiftles; and if he be an Archdeacon, otherwife 
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called a Bifhop’s Deacon, he ought to affift the Diocefs, and to make a 
Report of all Matters amifs unto the Bifhop. 

In the Romifo Church they have a Sub-deatun, who is the Deacon’s 
Servant ; and fucceeded in that Communion in the Room of the Ne» 
thanims * inthe Fewifh Synagogue: But as this Order was not reck- 
on’d among the Sacred Orders in the Primitive Church even in Pope 
Urban's Opinion, that Pope decreed +, that no one from the Order of a 
Sub-decacon fhould be promoted to a Bifhoprick of Common-Réight ; 
and fo did Pope Lenocent the Third do the fame Thing for the very 
fame Reafon*: Yet it is at this Day in that Church, for the Sake of 
increafing the Number of the Clergy, and of adding Strength to the 
Hierarchy, reckon’d among Holy Orders*. ‘This Order of a Sub-deacon 
is a Degree or Step to that of a Deacon among the Papifts ; for no one 
among them ought to be a Deacon, till he has been a Sub-deacon ; and 
the Sub-deacon’s Office isto hold the Bafon to the Bifhops and Priefts, 
whilft they wafh their Hands}, and the like. 

A Deacon anciently was ordain'd in a different manner from a Pres- 
byter ; for he might be ordain’d by the Bifhop alone, without the Af- 
fittance of Presbyters, and when ordain’d his Office was to take Care of 
the Ornaments and Utenfils of the Church, to receive the Oblations of 
the People, to diftribute the Bread and Wine, to read the Gofpels in 
fome Churches, to baptize in fome Places, and to preach, tho” not with- 
out the Bifhop’s Leave. "Lis true, the Qualifications for both thefe 
Offices are the fame, but there is fome Difference in refpe& to their 
Age: For a Deacon may have a Difpenfation for entring into Orders 
before he is Twenty three Years of Age, and ‘tis Difcretionary in the 
Bifhop to admit him to that Order at what Time he thinks fit ; but re- 
gularly there can be no Faculty or Difpenfation for entring into Priefts 
Orders before Twenty four, tho’ this is likewife done Anno currante, as 
they call it. 

As in the Primitive Times a Deacon was to read the Gofpels, fo with 
us his Office now confifts in catechifing Children, reading Divine Service, 
Baptizing, burying the Dead, Marrying ; and before the A& of Uni- 
formity+ he might be incumbent on a Living with Cure of Souls, but 
not fince: And the very Form of ordaining exprefly mentions, that 
it is his Office to affift the Pricft in the Diftribution of the Holy Communi- 
on. And from hence a Queftion has arifen, viz. That fines by the Sta- 
tute Of Charles the Second, thofe who are not Priefts by Epiicopal Or- 
dination are prohibited to adminifter the Sacrament of the Lords Supper 
under the Penalty of One hundred Pounds, one Moicty to the King, 
the other to be divided between the Poor of the Parifh and the Profecutor. 
But this Penalty does not extend to the Foreigners, nor Aliens of the Fo- 
yeign Reformed Church allow’d, or to be allow’d by the King’s Majetty, 
his Heirs and Succeffors: Nor toany Perfon diffenting from the Church 
ot England (except Papifts and Popifh Recufants) in Holy Orders, or 
pretended Orders; nor to any Preacher or Teacher of any Congregation 
of Difenting Proteftants, taking the Oaths, and making the Declaration 
as by the Ac&t direGted. 

It has been 4 Queftion, Whether a Deacon doth not incur that Pe- 
nalty by diftributing Wine to the Communicants: But (I think) the 
bare A& of giving the Cup to them, without confecrating the Wine, 
does not make him an Offender within this Law; becaufe the Prohibi- 
tion is, That no Perfon fhall prefume to confecrate and adminifter the 
Sacrament, &c. which Words comprehend the whole Solemnity of the 
Commynion. of 


Of a Dean and Chapter, their Power, Rife, &c. 


=k aaess Dean and Chapter is a Body Corporate Spiritual, confiting 
Pare of many able Perfons in Taw, cis. the Dean, who is the 
Sh We Chief, and his Prebendaries, who are his Collaterals, and 
Naz they together make one entire Corporation or Body Politick : 
m And as this Corporation may jointly purchafe Lands and 
Tenements to the Ufe of their Church and Sueceflors ; fo 
likewife every one of them may feverally purchafe Lands and Tenements 
to the Ufe of their Church and Succeifors ; fo likewife every one of 
them may feverally purchafe to the ufe of himfelf and his Heirs, aceord- 
ing to the Cowmon-Law, which he cannot do by the Cania-Law im 
this refpedt ; for what he purchafes he does by this Law only purchafe 
to the Behoof of the Church. The Perfon prefiding over this Ecclefi- 
aftical Body of Men is filed a Dean, fromthe Greek Word Aca, whicls 
in Englifh tignifies Ten ; becaufe he was anciently fet over ten Canons 
or Prebendaries (at leaft) in fome Cathedral Church ; ars! as fach was! 
Head of the Chapter, and in the Cathedral Church nese unto the Bi- 
fhop in Point of Degree, and by the Common-Law is a fole Corpora- 
tion to fome Purpofes ; fince he reprefents a whole Succeffion, and is ca- 
pable of taking an Eftate as Dean, and of conveying it to his Suceef- 
fors: And, therefore, if Lands are given to him, the Inheritance paffes 
without the Word Sxeceffors ; becaufe, in Conftruction of Law, fuch 
Bodies never dye. But Chapters are not capable to take by Gift or 
Purchafe without the Dean*: Yet if a Bifhop makes a Leafe with a *Morcs Rep 
Refervation of Rent ; and there is a Precifa, that in the Vacancy of 
the See the Rent fhall be paid to the Chapter im Jere /ao proprio, 
this is good and valid, for they are Perfons of which the Law takes 
Notice, and are capable of receiving Rent, tho’ it may be a Quoeftion 
whether in their own Right or not. 

The Word Chapter is fometimes put to fignify the Place, where Col- 
legiate Perfons or Bodies Politick Ecclefiaftical do ufually meet and af- 
femble together in common, in order to treat of and tranfac& the Affairs 
of the Community ; and fometimesthis Word denotes the Place, where 
Delinquents receive Difcipline and CorreGion according to the Orders 
of the Church; fometimes ‘tis ufed to fignify a Decretal Epiftle, or 
any particular Diftin@ion of Holy Writ; and fometimus the Word 
Chapter is put for a Colleétion of feveral Perfons, that do not live to- 
gether in common, but only gather together in fome ccrtain Place for 
the fake of debating Matters in common among themfelves, as in the 
general Chapters of Monks and other Regulars } ; according to which f X 5.35.7 
Senfe of the Word a Colledion of Reftors, Vicars, and other Ecclefi- 
afticks, affembled together for that end, are alfo called a Chapter : 
And becaufe thefe laft kind of Chapters were commonly held ia Places 
not very remarkable, wiz. in the Country, they were called 
Rural Chapters. But, touching the feveral Acceptations site Word. 
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Capitulum ov Chapter, this Verfe is made ufe of fumming up the 
whole, viz. 


Diftinguit, Minuit, locat & collectio fertur. 


The Chapter confifts of Canons or Prebendaries, which are fome of 
the chief Men of the Chureh ; and, therefore, are called Capita Eccle- 
fie; and thefe, with the Dean, are the Bithop’s Council, with whom 
he may confult in Ecclefiaftical Affairs. They are a Spiritual Corpo- 
ration aggregate, which they cannot furrender without the Bifhop’s 
Leave, becaufe he has an Intereft in them. “Tis true, they might fur- 
tender their Lands, but they could not diflolve their Corporation as ap- 
pears in the Cafe of the Dean and Chapter of Norwich *, who con- 
vey'd all their Lands to Edward the Sixth, and he by Letters-Patents 
incorporated them who before were a Prior and Concent, by the Name 
of the Dean and Chapter of Trinity Church in Norwich, ex Fundatione, 
Edw. 6. and regranted their Lands to them. Upon which they made a 
Leafe by their old Name, leaving out thefe Words ex Fundatione Ed- 
vardi fexti; and the Leafe was adjudg’d to be good, becaufe the Cor- 
poration was not diffolv’d by the conveying all their Lands; for tho’ 
they had none, they might ftill exercife Jurifdiction in confirming Leafes, 
and the like. A Dean and Chapter as a Corporation may fue and be 
fued ; and if they commence an Action, the Defendant may challenge a 
Jury-man, who is of Kindred to a Prebendary, one of their own Body. 
They with the Dean are to confent to every Grant made by the Bifhop 
in order to bind his Succeffors ; for the Law has not thought it reafona- 
ble to place that Authority in the Bifhop alone. They are Guardians 
of the Spiritualties during the Vacancy of the Bifhoprick of Common- 
Right} ; tho’ the Ufage of England, is, That the Archbifhop is the 
Guardian of Spiritualties, during fuch Vacancy as to Matters of Jurif- 
diction : - For as to Ordination (according to Lindwood) they may call 
in the Aid and Affiftance of fome Neighbouring Bifhop. And accord- 
ing to the 25th of Henry 8. Ch. 21. they have Power as a Dean and 
Chapter, in the Vacancy of an Archbifhop, to grant Difpenfations. 

As to the Original of a Dean and Chapter tis certain (I think) that 
anciently Ecclefiaftical Bodies of Men did refide with the Bishop in his 
Cathedral, tho’ under the prefent Denomination of a Dean and Chap- 
ter ; and thofe Men were Part of his Family ; and when he dy’d, they 
chofe another in his Room, but they had no peculiar Jurifdidion with 
us here in England during the Saxon Times. But afterwards, when 
they got Poffeffions by the Endowments of Bifhops and others, they then 
aflum'd Titles of Dignity, and obtain’d peculiar Jurifdidions; and fo 
they were ftiled Prior and Convent in moft Places, till King Henry the 
Eighth transform’d them to a Dean and Chapter; and, their legal 
Rights ftill remaining, they became a Chapter to the Bifuep, or the 
Bifoop's Council. For ’tis faid in the Cafe of the Deanand Chapter 
of Norwich ; That in Chriftian Policy it was thought neceffary Cinee 
Se&s and Herefies arofe in the Church) that every Bifbop fhould be al~ 
Sifted with a Council, viz. a Dean and Chapter. Firk, Io confult 
with them in deciding dificult Controverfies in Religion, to which 
every Bifbop habet Cathedram. And, Secondly, Zo confeut to every 
Grant the Bifbop fhall make to bind bis Succeffors, as afovefaid. 
At firft all the Poffeffions were vefted in the Bifhop, but afterwards 
a certain Portion was affign’d tothe Chapter : And, therefore, there 
was a Chapter, before they had any Pofleffions ; and of Cozmon-Right 
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the Bifhop is Patron of all the Prebendaries, becaufe their Poffelfions 
were anciently deriv’! from hint So that_ds long as the Bifhoprick 
continues the Dean and Chapter (being his Council) remainsand has a 
Beirig. 
Alber the Death of a Prebexdary ov Canon, the Dean and Chapter 
fuall have the Profits of his Prebond or Canonry*: And after the *33 E.5 
Death of a Dean of a Free Chapel belonging to the King, the King —_ be 
fhall have the Profits of the Deanery ; for ‘tis at the King’s Pleafure, per Thoip. 
whether he will collate a new Dean to it or not f. “Tis likewife + pis, 
held in our Common-Law Book, That a Deanery is a Spiritual Pro- 
gution and not a Temporal, by allthe Judges: And if the Nomination 
and Patronage of a Deanery be at the King’s Appointment, or of his 
Heirs and Succeflors, and he appoints a Dean; yet it does not ceafe 
to be a Spiritual Promotion. he King makes all Corporations o 
Deans and Chapters here in Exglar@d: And as there are two Founda- 
tious of Cathedrals in Evg/and, the Old and the New, the New being 
thofe which Heary the Eighth on the Suppreffion of the Abbies, trans- 
form'd from dbbot or Pi ior and Concent to Dean and Chapter ; {fo there 
are two ways of creating thefe Deans. For thofe of the old Foundation 
were tai’d to their Dignity much like Bifhops: The King firft iffuing 
and granting his Coage d’E/lire to the Chapt.+ to chufe them ; and upon 
the Llection, and the Royal Affent hed thereunto, the Bifhop confirms 
him, and gives a Mandate tor his Inftallation. But thofe of the new 
Foundation are by a much fhorter Courfe inftal?d by Virtue of the 
King’s Letters-Patents without cither Election or Confirmation. 
The Chapter of a Cathedral Church may be confider'd in a Two 
fold Refpect, 27%. either as fuch in the Bifhop’s Life, or elfe as fuch 
fede vacante. “Tis certain, that the Chapter cannot during the Bithop’s 
Life-time decree or ordain any Thing which has a Relation to any other 
Perfons than to the Chapter itfelf; becaufe, during his Life-time, the 
Chapter has no general Jurifdidion: But all the Canoni/fs do agree, 
that the Chapter may during the Bifhop’s Life make Decrees and 
Statutes which fhall bind the Chapter itfelf, and all its Members or 
Capitulars. But yet the Dottors have doubted, Whether Chapters 
can make fuch Statutes and Deerecs of themfelves without the Bifhop’s 
Concurrence. For as the Bifhop is the Head of the Chapter, it does 
not feem according to Law, that the Body fhould do any ‘Vhing with- 
out the Head 3. Butin other Refpects a Chapter fecms to be a diftiné +X: 3. 10. + 
Body, and to have the Dean as its proximate Head; and as fuch the 
Chapter may of itfelf make Decrees and Statutes. And thus the Chap- 
ter is fometimes in Law diftinguith’d from the Bifhop ; and in this Senfe 
the Bifhop is notfaid to be a Part of the Chapter, tho’ in other refpedés he 
is the Superiour “. But tho’ by the Canon-Lae a Chapter cannot in- * Glof. inc, 
troduce new Cuftoms, or make new Statutes, nor alter the ancient Cu- 7: Clem +3 
ftoms of the Church without the Bifhop’s Confent, if they relate to the 
whole Clergy of the Diocefs, or the common State of the Church: Yet 
it is the receiv'’d Opinion and Refolution of the DoGors that the Chap- 
ter may make Decrees to bind themfelves, and do all other Things of 
lefg .Toment, which relate only to the good Eftate and Government of 
. the Chapter without the Bihhop’s Confirmation +: But in all Matters of + %.1.2. 6 
great Importance which do concern the Advantage and Well-being of 
the Cathedral Church itfelf, and the Obfervance of ancient Cuftoms, ‘tis 
neceffary that the Chapter fhould have the Bifhop’s Confent, ayafore- 
faid®. And to eftablifh the Papal Power on a furer Foundation, fome *%. 1 =. 5 
will have it the Confirmation of the Pope is requir'd. But to what has 
Bee been 
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becit here faid in relation to the Power of the Chapter in making Statutes 
touching Matters of light Confequence, as after what Manner the 
Chapter ought to be affembled, or how their daily Diftributions ought 
to be made, and the like, Felinus urges by way of Objeion, that fince 
a Chapter has no Jurifdicion either great or fmall, it cannot make any 
Law at all, a Law being an A& of Jurifdiction in a very effential man- 
ner. But then Felinus himfelf folves this Scruple by faying, That tho’ 
the making of Decrees in the Decifion of Caufes and touching fuch 
Things as relate to Jurifdiction is properly a Matter of Jurifdidion ; 
yet to make a Law or Statute isnot a Matter of Juifdidion, becaufe 
all Corporations and Bodies Politick may make Statutes in relation 
to fuch Matters as do in a particular manner concern themfelves. 

A Dean is faid to be of the Chapter, unlefs he be a Canon, or there 
be a Cuftom that makes him fuch ; for otherwife only Canons and Pre- 
bendaries do make and conftitute the Chapter. And the Dean and Pre- 
bendarics of a Cathedral Church ought diligently to preach the Word 
of God not only in their Cathedrals where they live, but even in other 
Churches of the fame Diocefs; and, efpecially, in thofe Places where 
they have yearly Revenues accruing to them ; and if they fhall negle@ 
or omit to do this, they fhall be punith’d by the Bithop pro arbitrio, 
according to a Book of Canons publith’d in the Year 1571. And by the 
faid Canons every Dean ought to be Refident (at leaft) four times in the 
Year at his Cathedral Church, and keep an entire Months Refidence 
every time Cif poffible) in preaching the Word of God, and maintaining 
Hofpitality, unlefs he fhall be hindred by great and urgent Caufes 
to the contrary, of which he fhall give Notice to his Bifhop upon every 
Occafion and Time of his Abfence. Tho’ a Perfon be a Dean de Fure 
as wellas de fafto; yet neither he, nor any other of the Corporation 
has a negative Voice, but Confirmations and other Grants are good, if 
they are made. by the major Part of the whole Chapter or Corporation. 
For the Dean and major Part of the Chapter do make the Corporation 
tho’ the reft diflent*. Before the A@ of Uniformity in Charles the 
Second’s Reign, Laymen were made Deans, as the Dean of ‘Durham, 
but this was not common: And it was for this Reafon that fome Men 
were of Opinion, that a Deanary was not a Spiritual Promotion; but 
now no Man is capable of that Dignity but a Clergyman. 

A Deanery confifts of two Parts, viz. Officium @ Beneficium ; and 
the Oficium has two Parts, the one is Dignity and Jurifdiction, and 
the other is Adminiftration: But fome Promotions are mere Adminiftra- 
tions, as that of Prebendaries and Parfons, which are not properly Dig- 
nities, becaufe they have not Jurifdiaion}t, as an Archdeacon and a 
Dean has, to whom anciently (according to Lindzood +) the Canons 
made their Confeffions; and as to the Cure of Souls, they were Sub- 
je& to him. A Dean may make a Subftitute asto Matters of his Juri 
diGion, viz. for Corrections, Vifitations, and the like ; but not as for 
the other Part of his Office, viz. the Adminiftration: For which Rea- 
fon he may not make a Deputy to confirm Leafes, and the like *. 
So that in a Cathedral Deanery there feems to be firft a Dignity and 
JurifdiGion. Secondly, an Office and Adminiftration ; and Thirdly, the 
Benefits and Profits thereof: Which feems very clear, forthat a Parfon, 
Prebendary or the like has not a Dignity, but only the Office or Ad- 
miniftration with the Profits; but a Dean, who has Adminifiration as 
others, has alfo Jurifdiciion and Dignity. A Dean ought to vifit his 
Chapter}; and if a Prebendary be made a Dean, the Prebend is void 
by Ceffiony. The Dean is fuch a Dignitary in the Church, that = 
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Cuvon-Law ftiles him the more Honourable Pare of the Chaprer + : + x. 3.8.1. 

And in a large Senfe a Dean may be rightly faid to be the Chief of % 1-6 19.& 

any that are of the fame State and Order; and fo the Canons of the cog 

Church of Cun/fantinople, as being Men of greater Dignity, were by 

diraorras and T heodofius in Latin called Decani*. # Ca Te $e Ao 
Whenever the Dean and Chapter confirm any A@, to the end that 

fuen Confirmation may be valid, the Dean muft join with the Chapter 

in Perfon, and not in the Perfon of a Deputy or Sub-dean only, or in the 

Perfon of a Proétor, who is a Stranger and not one of the Chapter : 

Yor fuch a Perfen is incapable of being a Dean’s Subftitute or a Proctor 

toth Dean: And ’tis generally faid, that the Conmmon-Law will not 

faifer the Members of a Corporation to give their Affents by Proxies or 

Subftitutes f. In a Compofition for Tithesa Parfon granted an Annuity 4 11H. 4.64 

to Batile-Abhev, and this Grant was confirm’d by the Bifhop, and the 

Dean and Chapter being Patrons: But by the Deed of Confirmation it 

appear'd, Thit the Dean was abfent, and did not put his Seal there- 

mute, but that the Chapter as his Commiflary did it for him. And 

herein it was held, that tho’ the Dean might have a Deputy to exercife 

his Jurifduion, yet that fuch a Deputy cannot charge the Poffeffion of 

the Church + And when the Cafe was that a Leafe was made by the + Dav. Rep 

free Chapel of //irdfor under the Common Seal, yet the Dean himfelf 47- 

was not Party to the Leafe, but in his Abfence the Deputy: And, 

to avoid the Leafe, the Statute of the College was fhewn, authorizing 

a Deputy to perform and exercife the Dean’s Office in all Things; yet 

the Judges held the Confirmation to be void, becaufe the Deputy had 

no Authority to confirm the Leafe as fhewn by the College Statutes; 

and this was chiefly on the Expofition of the Word Collegium. For 

thereby all the Pofleffions of the College are not to be underftood, but 

only the Scite and Circuit of the College, or the Place of its Situation *. * Dyer Rep, 

From which Cafe it feemingly follows, that if by the Statutes of a 233 

Church the Deputy-Dean may confirm Grants, and join in the making 

ot Leafes, as if the Dean himfelf was prefent, and did the fame, fuch 

Grants and Confirmations {hall be good. 
As a Deputy-Dean generally fpeaking cannot confirm, fo neither can 

he that is but a meer Commendatory Dean, tho’ he may with the 

Chapter chufe a Bithop; becaufe he is only a Depofitary: Yet fuch 

Commendatory Dean may be fued by that Name, and may take the 

Profits, and exercife the Jurifdidion of 2 Dean; and yet he is nota 

Dean compleat +. But if 2 Dean be elefted, and before his Confecrati- + 27 u,8.15. 

on obtains a Difpenfation to hold his Deanery in Commendam, fuch 2 Jac. B.R. 

Dean may well confirm, @&c. And if he be ttanflated to another Bi- Royp-B99-93- 

Sopris, and after his Ele@ion, and before Confirmation obtains 2 

Difpenfation to hold the fame Deanery i Commendam with his fecond 

Bifhoprick, his old Title remains; and Confirmations and other Ads 

done by himas Dean are as good in Law, asif he had never been made 

Bifhop +. ‘ones Rep. 158 & 187. +Palm.Rep, 
Tho’ one that is Dean, be Dean de Fure as well as de Fotfo, yet neither *° 

he, nor any other of the Corporation has a Negative Voice in the Chap- 

ter, but Confirmations and other Grants are good if made by the major 

Part of the whole Corporation, as aforefaid: For the Dean and major 

Part of the Chapter makes the Corporation, tho’ the reft diflent™. See *:41,3,29, 

the 23dof H.8. ch. 7. But tho’ it is here faid, that Confirmationsand 21 Be 37 

other Grants are good, if they are made by the major Part of the Dean oH. bon” 

and Chapter; yet as well the other Members confenting as the Dean 

mult be Perfonally prefent to give their Confents: For tis puerel 
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daid, That when a Corporation pafles any Intereft, the Common-Laep 
will not fuffer the Members of the Corporation to give their Affent by 
Proétors or Subftitutes, but that they ought to be Capitulariter Congregaté 
in one certain Place; otherwife if they be featter'd in feveral Places, 
that which they fhall do, thall not be faid to be the A& of the Corpo- 
vation, but the Deed of them in their fingle and private Capacity, and 
fhall not bind. Yet it was agreed, that the Dean and Chapter are not 
confin'd to the Chapter-Houfe, but may affemble and make their Ads 
in any other Place, provided it be a Place certain*., And as the major 
Part of the Corporation muft give their Confents to Confirmations and 
other Adis in one and the fame Place, fo they muft do it at one and the 
fame Time, and not featteringly, or on feveral Days: For the Con- 
fent of the Chapter or Corporation being exprefled by their putting 
their Seal to the Deed of Confirmation or uther AG, it ought to be fet in 
the Prefence of the major Part; and if the major Part be not then pre- 
fent when the Seal is thus put, what isthen done is void for want of 
the Confent of the major Part of the Chapter ; and in fuch a Cafe the 
particular Confents of their Members given after fhall not make it 
good, Alfo the Majority of their Members being aflembled, they ought 
to give their Voices and Confents fingly and diftin@ly, and not in a 
confusd and uncertain manner; and when fuch Confent is given, it 
ought to be exprefs’d by fetting their Seal to the Deed of Confirmation 
or other Grant jf. 

When a Dean of a Cathedral makes a Grant or Leafe of any of his 
Poefleffions, of which he is folely feiz’d, to bind his Succeffors, which 
wants Confirmation, this (as aforefaid) muft regularly be confirm’d by 
the Bifhop and Chapter of th fame Church, and not by the King, tho’ 
he be Patron of fuch Deanery. But there is fome Doubt, Whether the 
Bifhop’s Confirmation be neceflary to fuch Grants? AndI find it laid 
down as a Rule in Law, that both the Bifhop and Chapter's Confirma- 
tion is neceflary in all Leafes and Grants by the Dean, as above-men- 
tion’d ; and what Firzberberts fays +, That the Bifhop aud Chapter are 
in Law look’d upon but as one Body, feems to favour this Opinion : 
For ’tis reafonable, that the whole Body ought to confent to the grant- 
ing their Poffeiixons, and not the Bifhop, who is the Head of the Body, 
fhouldbe unconcern’d therein, And likewife becaufe the Poffeffions of 
the Dean are faid to be derived from, and carv’d out of the Bifhoprick ; 
and the Bifhop de ure is faid to be the Patron of the Deanery *; 
which are all ftrong Arguments for the Bifhop’s Confirmation. Yet I 

° et met with any Book-Cafe, that siti warrants this Opinion 

own by the Parfons Counfellor +, but rather the contrary, ciz. 

“the Confirmation of the Chapter without the Bishop is fufficient 

to make good the Dean’s Grants or Leafes that need Confirmation + : 

"Therefore gare, and fee Regif?. Original. 230. But if fuch Deanery 

be szerely Donative, then the King’s Confent and Confirmation is to 

be obtain’d: But whether the King’s Confirmation without the Chapter 
in fuch Cafe be fufficient, Ouare: 

The Dean of Wells might anciently have paffed his Poffeffions belong- 
ing to his Deanery with the Affent of the Chaptcr, without the 
Bifhop's Confirmation ; and after this the Deanery of We//s was fur- 
vender’d ty the Dean thereof, with all the Poffeffions thereunto belong- 
ing, and fo diffolv'd: And by A@ of Parliament this Diflolution was 
confirm’d, anda new Dean ereGted; and the Nomination (by Letters 
Patents) of a new Dean and his Succeflors given to the King and his 
Succeffors. Andit was alfo thereby enaGed, That the new Dean ape 

is 
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his Succeffors might grant, demife and part with their Pofleffions in the 
fame Manner and Form as the ancient Deans might, and ufed to do: 
And in this Cafe it is not needful to have the Bifhop’s Confirmation of 
a Grant made by the new Dean, but.of the Chapter only ; for that his 
Confirmation of the Grants of the old Dean was not neceflary ; neither 
is the King’s Confirmation of the new Dean's Grants neceffary, becaufe 
this Deanery (it feems) was not a meer Donative before the Diflolu- 
tion thereof, and bythe Statute the new Deanery is made to be of the 
fame Nature as the old Deanery was *. * Dy 
The Cien and Canon-Laws chicfly take Notice of three Sorts of = 

Deans only, The firft were thofe that were in the Army fet over ten “° 
Soldiers t; and were by another Name, according to Vigetius and Me+ +c. 
deftinus, in Latin filed Caput Contubernii. Afterwards the Word De- I ' 
canus was extended to an Ecclefiaftical Dignity +, which inclvded the x, ...s,¢¢, 
Arch-Priefts; who (perhaps) according to their firft Inftitution, were — , 
ordain’d and appointed to prefide over ten Clergymen, and retain’d the 
fame Name, tho’ the Number of Clerks in a Cathedral Church was af 
terwards augmented and increas’d*; and this was called the Dean of *50Dit<6% 
a Cathedral or Collegiate Church, as aforefaid. The third Sort of Dean 

was he, whom we ftilea Rural Dean}, of whom] shall treat under the ; X. 3.39. & 
next Title. There are alfo fome Deans in Evg/and without any Juri 

diction ; sp for Honour fo ftiled; as the Dean of the Royal Chapel, 

the Dean of the Chapel of St. George at Hindfor: And tome Deans 

there are without any Chapter, yet enjoying certain JurifdiGions, 

as the Dean of Croydon, the Dean of Bartel, the Dean of Bocking, ee. 

In the Cathedral Churches of St. David aud Landgf there never has 

been any Dean, but the Bithop in either is Head of the Chapter ; and 


in the Bifhop’s Abfence, in the Chapter at St. Dacids and Landaf, 
the Archdeacon. 


SFM AR DING NOTIN 
(Jae! 7X ee 


Of Rural Deans and their Offices. 


BUR AL Deans, according to Inocentius, are faid to be 
= fuch Perfons as have fome certain Offices and Employments 
+ in the Church under Bifhops and Archdeacons, and common- 
ly belonging to them in refpecé of Nomination and Appoint- 
See) ment; and,therefore, the Admiffion and Amotion of them do 
ufually belong to the Bifhop and Archdeacon both,and their O flice is 'Tem- 
porary and not Perpetual. But fo. Aman. is of another Opinion, faying, 
That Rural Deans are eall’d Arch-Presbyters, or Arch-Priefts; and be- 
ing Perpetual, cannot be remov’d without fufficient Caufe fhewn * : #95 Q. 6.7, 
And he calls fome of them by the Name of Teffes Synodales. Tt was » 2 23.7 
the Bufinefs and Office of Rural Deans to execute and tranfmit the 
Citations in Ecelefiaftical Caufes, as we may fully read and obferve in 
Lindwood’s Provincial Conftitutions+; and they were to take an Oath 
every Year, That they would not give a Certificate to any one, unicfs it 
were on a Citation of the Adverfe Party rightly and duly made at 
the proper Time and Place, ’ 
Eff "Tis 
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"Tis likewife provided by a Provincial Conftitution, That for the 
future no Rural Deans fhall prefume to hear or take Cognizance of any 
Matrimonial Caufe, either in order to join or diffolve a Marriage, on 
Account of their Office or under a Pretence of any Cuftom whatever; 
becaufe the Plea in both Cafes is de Federe Matrimoni#?, and concerns 
the Validity of itt: And, confequently, they cannot hear Incident 
Caufes or fiich Matters are as Acceffary thereunto +. And as they can+ 
not hear or examine fucha Caufe: So, confequently, they cannot de- 
cide the fame ; becaufe if that is prohibited which is lefs, that is like- 
wife a fortiori prohibited which is greater*. By the Canon-Law 
Rural Deans cannot prefcribe to have JurifdiGion in Matrimonial 
Caufes, either in Regard of their Office, or under any Pretence of Cuftom, 
for as they are not Perpetual; and as whatever they do is not done in 
their own Name, they cannot prefcribe to havé Jurifdiction on the 
Foundation of Cuftom: Nor have they any JurifdiGion from fuch 
as do make or conftitute them Rural Deans; fince they do not 
defign to give this Power to them. And another Reafon is, be- 
caufe thefe Rural Deans are generally ignorant and unskilful in the 
Law. 


wicked and incorrigible Minifters belonging thereunto ; 
#2 and, therefore, all fuch Perfons ought defervedly to be 
; remov'd from thence *, as the unjuft Steward in the Gof 
em! « pel was from his Stewardfhipt: And this kind of Punifh- 

ment the Canoni/fs ftile by the Name of Depofition, De- 
gradation or Eixauttoratiqn ; which is nothing elfe but the removing of 
a Perfon from fome Degreé, Dignity or Order in the Church ; and the de- 
priving him of his Ea Preferments. But the Cawond/fs in Stri@- 
nefs of Speech make a Diitinétion between Degradation and Depofition : 
Fer the Word Degradation is commonly ufed to denote a Depriva- 
tion and Removing ot a Man from his Degree; but the Word Depofition 
properly fignifies a folemn depriving of a Man of his Clerical Orders by 
the way of a Sentence; and this Punifhment of Degradation or Depo- 
fition, is fometimes inflided by an Ecclefiaftical and fometimes by a 
Lay Judge, according to the Civi/-Law, tho’ only by an Ecclefiaftical 
Judge according to the Canon-Law. 

Now Degradation or Depofition in the general Senfe of thefe Terms 
is Twotold, viz. Afiual and Verbal. The firft is, when a Man is de- 
priv'’d of his Orders, and this is properly called Exauftoration or Degra- 
dation; and, therefore, this can only be executed againft a Clerk in 
Holy Orders+: Buta verbal Depofition, in other Terms called a reat 
Degradation, is a Deprivation or Removing of a Man from his Office 
and Benefice, together and at the fame time”, or elfe feparatcly t, 
which (according to the Canonu-Law) no one can, do but the Bifhop 
alone, and that not without fome Crime or other alledg’d and prowd 
Or 


a ee a great Scandal and Difgrace to the Church to have 
eS 
T: < 


or (at Icaft) confefs'd. For if 2 Man cannot difcharge his Office, or 
fupply his Benefice as he ought to do Con the Score of fome Supervening 
Intirmity) in his own Perfon, he ought to have a Coadjutor affign’d him, 
and fhall not be depriv’d or depos'd for this*. Cyr#/ in his Letter to 
Foln of Antioch, quoted in Gratian’s Epitome, gives us feveral Inflances 
of Bifhop's depos’d, and afterwards reconcil'd or refior’d to their former 
Churches. It has been a Queftion among the Cawonifls, How many 
Bifhops ought to be prefent and affifting at a Degradation 7 And ‘us 
faid, That if the Perfon to be degraded be a bithop, twelve Bifhops 
ought to be prefent and intervening thereat: But if he be only a Pres- 
byter, then fix are fufficient ; and if he be only a Deacon or Sub-deacon, 
three are enough ; and if he be merely a Clerk in the Ieffer Orders, then 
his own proper Bifhop may degrade him. And ’tis to be obferv'd, That 
if fuch Bifhop's difagree among therfelves in pronouncing Sentence, the 
major Part of them ihall be fuificient to do it, according to the common 
Opinion of the Doctors. What I fay of the Number of Bithops ought 
to be underftood, That they only proceed, when, after a verbal 
Depolition of this Kind, they come to an g&faa/ Depolition: But 
when a ¢erba/ Depolition is not made, to the end that an c@ua/ 
Depolition or Degradation fhould enfuc, then his own proper Bifhop 
alone may cerbally depofe or degrade a Clerk. Nay, at this Day by 
the Council of Trent, when the Procefs tends to an cifzal Degrada- 
tion, 2 Bifhop alone, with the Advice of his Parochial Clergy, may 
degrade him. 

By the Papal Law a Leprous Perfon is depos’d from the Adminiftra- 
tion of his Benefice, but not from his Benefice it {elf, on the Account of 
grave Scandalumt: But Abbots rendzt'd unprofitable, aud who can 
not execute their Office according to their Duty, ought to be remov'd 
entirely from thence, according to the Imperial Conftitutions of 7/en- 
tinian, Theodofius and Arcadius, touching Fudges and Juch as haze 
the Adwminifiration, of the Commovegeaith™. And the Papal-Law 
carries this Matter of Depofition fo far, That the Pope may, accord- 
ing to that Law reraove even the Emperor himfelf from his Imperial 
Dignity, if he becomes unprofitable to Church and State, and another 
fhall be fubftituted in his Room: And he may do the like, if the 
Emperor be a Tyrant, or an incorrigible Perfon, or a Pagan, a Perfe- 
eutor of the Church, or a Perfon guilty of Herefy, Perjury, and the 
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like Crimes}. Pope <dlwxander the Third lays it down as a Rule in . 


Law, That Clerks making a Judicial Confeffion, or convidted by legal | 


Proof of certain Crimes, that deferve Sufpention or Deprivation, may 
be fufpended from their Office, remov'd from their Orders, and depriv’d 
of their Benefices by their own proper Bifhop: And the Abbot ob- 
ferves, that fnch a Sufpenfion or Removal is a perpetual D-privation. 
This is the greateft Punifhment that can be inflicted in the Ecciafiafti- 
cal Court ; and, therefore, it is never inflicted but in Cafes direGed 
by Law, or for fome very grievous Offence *, which we call 
OHOFHIOIS» 

Degradation according to the Canox-Lawy may be effected two 
ways, ciz. either /uammarily, as by Words; or (c/emnly, as by develting 
the Party degraded of thofe Ornaments and Rites, which were the 
Enfigns of his Order or Degree. But in Matters Criminal Princes have 
anciently had fuch a tender Refpeé for the Clergy, and for the Credit 
of the whole Profeffion thereof, that if any Man among them com- 
mitted any Thing worthy of Death or open Shame, he way not execu- 
ted or exposd to publick Difgrace till he had been degraded by on 

Biihop 
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Bifhop and his Clergy ; and thus he was executed and broughtto Shame 
not as a Clerk, but as a Lay Malefa@or: Which Regard towards 
Kcclefiafticks in refpe& tothe Miniftry, Ridley obferves to be much more 
ancient than any Popifh Imimunity*; and is fuch a Privilege as the 
Church in vefpe& of fuch as once waited on the Altar, hath in all 
Ages been honour'd with. 

As to Deprivation, or what the Canonifts term a verbal Depofition; 
it isa Difcharge of the Incumbent of his Dignity or Miniftry, on fuffici- 
ent Caufe againft him dlleg’d and prov’d (as aforefaid); for by the 
Canon-Law this Punifhment is alfo extended to Dignitaries as well as 
benefic'd Clerks, that deferve the famet+t: And ‘tis fometimes in Law 


‘» call'd a Privation or lofs of thie Military Girdle. All the Caufes of 


Deprivation may be reduc’d to thefe three Heads, ziz, To a Want of 
Capacity, Contempt, and Crimes. But more particularly ‘tis evident, 
that the more ufual Caufes of this Deprivation are fuch as thefe, viz. 
a mere Laity or want of Holy Orders +, according to the Church of 
England, Viterature, or Inability for the Difcharge of that Sacred 
Fun@ion, Irreligion, grofs Scandal ; fome lieinous Crime, as Murther, 
Manflaughter, Perjury, Forgery; gc. Villany, Baftardy, Schifm, Herefy, 
Mifcreancy, Atheifm, Simony *, illegal Plurality +, Incorrigiblenefs and 
obftinate Difobedience to the approv’'d Canons of the Church, as alfo to 
the Ordinary + Nonconformity, Refufal to ufe the Book of Common- 
Prayer, or adminifter the Sacraments in the Order there preferib’d; the 
Ufe of other Rites and Ceremonies, Order, Form, or célebrating the 
fame, or of other open and publick Prayers; the preaching or publifh- 
ing any Thing in Derogation thereof, or depraving the fame, having 
formerly been convicted of the fame Offence*; the not reading the 
Articles of Religion within two Months next after Induction, accord- 
ing tothe Statute t; the not reading publickly and folemnly the Morn- 
ing and Evening Prayers appointed for the fame Day according to the 
Book of Common Prayer within two Months next after Induction on 
the Lord’s-Day; the not openly and publickly declaring before the 
Congregation there affembled his unfeign’d Affent and Confent (after 
fuch Reading) to the ufe of all Things therein contain’d, orin Cafe of a 
lawful Impediment, then the not doing thereof within one Month next 
after the Removal of fuch Impediment*; a Conviction before the Or- 
dinary of a wilful maintaining or affirming any Doétrine contrary to 
the Thirty nine Articles of Religion ; or a perfifting therein without Re- 
vocation of his Error, or a Re-affirmance thereof after fuch Revocation ; 
likewife Incontinency, Drunkennefs after Monition +, and forty Days Ex- 
communication: To all which we alfo add, Dilapidation ; for Dilapida- 
tion was anciently a juft Caufe of Deprivation, whether it was by de- 
ftroying the 'Timber-Trees, or committing Waite on the Church-Lands, 
ot by pulling down or fuffering to go to Decay the Houfes or Edifices 
belonging to the fame t, as appears by Lyford’s Cafe in Coke's Rep, 
pt. 11. p. 40% 49. as alfo in the Bifhop of Salishury’s Cafe % Con- 
viction of Perjury in the Spiritual Court according to the Ecclefiaftical 
Laws, which tho’ it be (as aforefaid) a juft Caufe of Deprivation, 
muft yet be fignified by the Ordinary to the Patron: So likewife muft 
that Deprivation, which is causd by an Incapacity of the Party in- 
ftituted and induéted for want of Holy Orders#. It isalfo a juft Caufe 
of Deprivation, if an Incumbent negledts or refufes to take the Abju- 
ration-Oath for three Months after Inftitution and Indu@ion into a Be- 
nefice or Dignity in the Church, Non-payment of Tenths demanded at 
the Church, or Parfon’s Houfe by the Collector *, and not paid then, 

or 
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Of Within forty Days after, and the Bishop certifying this Definlt into 
the Exchequer. | 

Brit no one ought to be depriv'd of his Benifice, or depos'd of his Or- 
ders in the Church, till fuch Time as Cognizanee has been had and ta- - 
ken of the Caufe before fonre competent Judge * ; nor ought any one eet) 
to be depos’d, unle& it be fur notorious Offences, and enormous Sins; 3 5-1 13- 
mor ought any one to be depriv’d or depos'd, if the Witnefles produc’d 
againft him for his Conviction do only depofe touching their Cre- 
dulity +, But if a Perfon fall, after fuch Depofition, Sufpentfion OF x. <1. 2:, 
Degradation, celebrate Divine Service in the Church, and fhall not de 
fit on an Admonition to the contrary, he fthall be excommunicated, 
and cut off fro the Body of the Chureh *. In the 'imes of Popery 
here in Englend Marriage in the Incumbent was held to be a juft Cawfe **:5*7* 
of Deprivation, which I had forgot to mention in the aforegoine 
Paragraph. 

In all Caufes of Deprivation, where a Perfon is in aétnal Poffeffion 
of an Ecclefiaftical Benefice, thefe Things muft concur, siz. Firf?, The 
Perfon mmft be cited or admonifh'd to appear. Secondly, A Charge 
muft be given againft him by way of Libel or Articles, to which he is 
to givean Anfwer. Yhirdly, A competent time muft be affign’d for 
Proofs and Interregatorics. Fourthly, The Perfon accus’d thall have 
the Liberty of Couneil to defend his Caufe, to except againft Witnelles, 
and to bring legal Proofs againftthem: And, Fifth/y, There muft be a 
folemn Sentence read by the Bidhop, after hearing the Morits of the 
Caufe, or Pleadings on both fides. And thefe are the Fundamentals of 
all’ Judicial Proceedings in the Ecclefiaftical Courts, in order to a De- 
privation: And if thefe Things be not obferv’d, the Party has a juit 
Caufe of Appeal, and may have a Remedy in the Superiour Court. 


Of Degrees of Kindred. 


Brat Jett 
a 


SMEG Degree in vefpec& of Kindred is nothing elfe but that Di- 
weve itance of Relation which one of the Kindred bears unte 
another ; or according to Fob. dudreas it is faid to bea 
WAY, Habitude or Meafure of the Diftance of Perfons, whereby 
aS we know in what Diftance of 4gratiox or Coznation (for 
thus the Crevicus and Canonsfis diftinguifl, Kindred) two 

or more Perfons differ from each other. And they are called Degrees 
ad fimilitedinem Scalarara, that is to fay, after the manner of Steps 
or Rounds of a Ladder, whereby we climb up to high Places, and go 
down again by this Means, as from one Step to the next. By the Cfes? 
and Caoe-L.acw there arc fo many Degrees in the Line of dfcendunts 
aad Delcendazis as there are Perfons, except one. Therefore the Son 
is ally’d to the Father in the firlt Degree, the Nephew, or Grandfon, to 
the Grand:ather in the fecond Degree, and the Great Grandfon to the 
Great Grandfather in the third Degree, and fo onwards ed dnfreitinet 
But in an equal Collateral Line, that is to fay, when each Perfo is ai- 
{tant from the coramon Stoek in the fame Dugrce; then in whatever. 
Ggg Dew 
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Degree the one is diftant from the common Stock, in the fame Degree 
of Kindred they are both equally diftant from each other. But in the 
unequal Collateral Line, that is to fay, when one is diftant from the 
common Stock in a more remote Degree than the other ; then in what 
Degree foever he is remoter diftant from the common Stock, in the fame 
Degree they are diftant from each other: Nor is there any Difpute in 
refpea& of thefe Rules among the ancient Profeffors of the Canen-Law, 
tho’ Hoftien/is feems to depart from this third Rule ina certain Cafe; and 
‘Duaren endeavours to defend his Opinion. But notwithftanding what is 
faid, Degrees are computed one way by the C#o7/-Law and another a 
by the Canon-Law ; the Civz/-Law only eftablifhing onc Rule for thefe 
Lines, viz. Onod quot funt Perfone, demptd und ; tot {unt Gradus. But in 
Popifh Countries, where the Canov-Law prevails more than it does 
here in Fingland, the Computation of Degrees in all Matrimonial 
Caufes is wont to be made according to the Rules of that Law, be- 
caufe it brings Grift to the Mill by way of Difpenfations. But between 
Afcendants and Defcendants neither the C¥ci/ nor Canon-Law make any 
Difference in the Computation of Degrees. Thus far of Degrees in Point 
of Matrimony and Succeifion to an Inteftate’s Eftate. . 
But there is another Diftin@ion of Degrees, which we call Ecclefia- 
flical and Scholaftical Degrees: The firft is faid to be in the Church, 
and thefecond in fome Univerfity or School of Learning: And in this 
refpea& a Degree is defined to be a State or Dignity therein; becaufe 
the Perfons do Step by Step proceed and afcend unto fuch State or Dig- 
*D, co’ ary, Bity*: And among Licclefiaftical Degrees in the Romijh Church there 
+ $0. Ay Tis : 
59. Dit. per ave the greater and leffer Degrees of Orders, as hereafter mentioned un- 
tal der the Title of Orders. 
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Of Denunciation, and the feveral Kinds thereof. 


ies SUEZ AVING already under the Title of Accufarion obferv'd, 
fi AD That there are three Ways of Proceeding in Criminal 
aH es Caufes, ciz. By Accufation, Denunciatioii and Inquifition, 
: Roig a according to the Cici/ and Canon-Law, I thall here under 
Orage, this Title treat of the fecond Method of Proceeding Fudi- 

cially in Criminal Caufes, viz, By Denunciation. Now 

Deniunciation is 'Threefold, viz. Fudicial, Lwangelical and Canonical. 

And again Fudicial .Denunciation is diftinguifh’d into two Parts, viz. 

Publick and Pricate. Publick is that, when fome Crime is deduc'd 

and brought into Court ad Publicam Vindistam on the Report and 
Prefentment of fome Officer or other Piivate Perfon ; and the Judge on 

fuch previous Report or Denunciation afterwards makes an Enquiry into 

*In Confit. fuch Crime; and, according to Andreas de Ierne*, this Kind of 
v- Tera: Denunciation is like unto Accufation, only with this Difference, 
i That the ‘Denunciator does not infcribe himfelf, nor make 
imfelf a Party in Judgment as the 4ccu/er does+ ; nor is a Moni- 
pin. __—‘ tion required in this Denunciation, according to Speculator +. Private 
+Tit.deDe- Vudicial Denuneiation is that, which is made ad Pricatum Inserabr 

an 
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and for the Advantage of a Private Man ; as when any Child or Ser- 
vant is under Opprelfton from his Father or Matter ; and it is the fume 
Thing in every other Perfon opprefs'd by one that is more Powerful 
than himfelf, and in miferable Perfons aggriev’d : For they may 
nounce or prefent this Matter Fxdicially in order to have Relief from 
tke Judgc. 

he focond Kind of Denunciation whereby we come at Judicaturein a 
Criminal Caufe, is that which the Lawyers call Beangelical ; and this 
is very remarkable, becaufe many Inconviencies are thereby repaird, 
which are deftitute of the Aid of the Cied/-Law; and according to 
the dbbot, itis fo ftiled, becaufe it had its Rife and Beginning from 
the Gofpels of St. Matthew * and St. Luke t. “ If thy Brother fhall * chs. x 
“ trefpafs againft thee, go and tell him his Fault between thee and 151617 
“ him: alone ; and if he fhall hear thee, thou fhalt gain thy Brother. . ,” =r 
* But if he will not hear thee, then take with thee one or two more, 
* that in the Mouth of two or three Witnefles every Word may be 
* eftablifh’d. And if he fhall negle@ to hear them, tell it unto the 
“ Church.” And this is Eeaugelical Denunciation, whereby we come 
at the Church, or the Evangelical Judge, by fetting forth in a Libel or 
Articles, after what manner he has offended, and aéted contrary to 
good Confcience, whereupon after two Admonitions let him denounce 
him to the Church, that the Church may corre& and reform him 
from his Sin ; and, confequently, compel the Reftitution: And he 
ought to declare in his Articles, that the Offender has had two previous 
Admonit.ons according to the Gofpel, becaufe otherwife according to 
Speculator, this Denunciation is not valid. ‘To this kind of Denunciation 
every Perfon is admitted, tho’ he be infamous; unlefs he perfeveres 
and continties in his Crime. But yet no Perfon is oblig’dto this kind 
of Denunciation, but as he is bound to other Ads of Piety: For the 
principal | fleé&t thereof is the Salvation of a Man’s Soul; and as fuch it 
docs require a folemn Order and Form of Law. 

The third Kind of Denunciation is what we call Canonical, becaufe 
it was introduc’d by the Canons of the Church ; and this is alfo Two- 
fold, «iz. Speceal and General. The fir is that which is made by 
him, whofe Intereft it is to have a good Parfon of his Parith, a good 
Subjedt, Parifhioner, and the like, and this is only made prepter pro- 
prium Intereffe, «tz. to the end that fome Perfon or other be remov'd 
4 Beneficio* ; becaufe a Right accrues to me in fuch a Benefice ; and *X.1.27 1. 
herein three Monitions, ov a peremptory Citation, is required. A *: 5 3-3} 
general Canonical Denunciation is that which is made touching fuch a 
Matter as properly belongs to the Ecclefiaftical Court, «fz. For that 
a Subje@ denounces his Superiour or fome criminal Prelate for Male- 
Adminiftration, a wicked Life, and the like; or fome that have been 
lawfully join’d together in Matrimony ¢. And hereina trina Monitio, ot ++. 4.2.13, 
a peremptory Citation is neceflary ; and the Judge herein does not pro- <. 4. 3-3. 
ceed, unlefs it be madein an Ecclefiaftical Matter or Canfe. As when 
‘two Perfons are willing to contra& Matrimony, anda third Perfon de- 
nounces an Impediment of Confanguinity to the Church, or any other 
the like Impediment + But no one is obliged to denounce another to yy «115, 
his own Difadvantage, unlefs the Good of the Community beliketo 
faffer by concealing his Crimes ; as in the Cafe of High-Treafon, and 
the like. Fora Son is not bonnd to denounce his Father; nor a Wife 
her Husband, unlefs the Neceflity of the State vequires, or the Perfon has 
taken an Oath to denounce all Crimes committed within fuch a Diftri@, 
as Churchwardens fwear to do, 

Of 
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Of Diffamation oy Defamation, and the Cognizance 
thereof. 


+. Oe DB? A Sh. a Py 
BUT [Famation, or Defamation, properly fo called, is the utter- 


& ee + eS. . = 3 

ES Dos ing of reproachful Speeches, or contumelious Language of 
eu” 32 any one, with an Intent of raifing an ill Fame of the Party 
re 6 : ‘gh a a a 

+. Gea @ thus reproached ; Defamare eft in mald fami ponere, accord- 

ty am ~ ing to Bartolus™: And this extends to /Triting, as by defa- 

matory Libels; and alfo to Deeds, as by reproachful Poftures, Signs 

{Lib. 5. Tis and Geftures. See Lindwood t. And for the moft Part it proceeds. of 

11.1% Malice, implying cither Matters of Crime or Defeit ; fo it generally 

-@uacung; in 7) Fle 5 

Gloff. aims at fome Prejudice or Damage to the Party defam’d. Whatever 
Cognizance the Temporal Laws of this Realm do take of Defama- 
tiotis by Virtue of Prohibitions.and AGions on the Cafe; yet it will 
not be deny'd, but that the Cognizance, when they are duly profecuted, 
properly belongs to the Ecclefiaftical Court ; efpecially, where the Mat- 
ter of the Defamation is merely Ficclefiaftical. For "tis recorded by an 

ciccumfp, aetent Statute of the Realm ¢, that Defamation: fhall be try’d in the 

*Cireum!P. Spiritual Court. And again it is faid*, That Prelates foall corresk 

agat. 13 Et. pe ‘ § ia 5 —_— ' 

~artic.cler, his Crime by Corporal Pcunance, the King’s Probibition notwithftand- 


* _ ~ ing: But if the Offender will redeem the Pennance with Money, the 
Prelate may receive the Money, tho the King’s Probibition be 
Shewns 


+23H.S.c.9. _ By the Preamble alfo of the Statute for Citations t, ‘tis plainly ine 
ferr’d, That Defamations belongs to the Cognizance of Kicclefiaftical 
Fuvifdittion ; provided they be duly profecuted according to Law. It 
likewife appears by the Books of the Common-Law throughout the 
Arguments made in the great Cafe of Probibitions, in the Time of 
:B.124H.7 King Heury the Seventh +, That the Suit of Defamation does here- 
fol. 22. nto belong. For there both by the Serjeants that opposd the Conful~ 
tation, as well as others, and by the Fudges that granted the Confulta- 
tion, it was yielded that the Punifhment of Slander or Defamation 
did appertain to the Spiritual Law, if the Original Canfe was Defa- 
mation. And whereas there is a Provincial Conftitution in Lindewuod, 
that decrees a-Slanderer or Defamer of another to be ipfo fatto ex- 
*Reg.p.49. communicated, this is allow’d by a Com/#tation in the Regifter *, to be- 
+ long to the Kcclefiaftical Court: And ’tis there added to this effea, 
wiz. Siin Caulé Difamationis ad penam Canonicam imponendam a= 
gatur, tunc ulterius licite facere poteritis, quod ad forum Excclefiea no- 

eeritis pertincre, probibitione oft now obftante. 
A Perfon fucd another in a Canfe of Diffamation im the Feclefiaftical 
+ Reg. p. 51. Court ¢, and failing in his Proofs, the Defendant was abfolv’d, and the 
* Plaintiff condemn’d in Expences of Suit to him.. But the Plaintiff to hinder 
the Execution of the Sentence, and to efcape without the Payment of 
thofe Expences, procut’d a Prohibition: Yet, upon debating the Matter, 4 
Confultation was herein alfo awarded, So wefce, that both the Principe 

an 
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and the Acceffary Caufe to be of Ecclefiaftical Cogaizance. But 
touching Diffamation, for which a Suit is commene'd in the tcc: haiti- 
cal Court, it was refolv’d, That the Matter muft be merely Spiritual, 
and determinable only there: For if it concerns any Matter, which is 
determinable at the Common-Law, the Ecclefiaftical Judge has not Cegni- |... 
zance thereof +. Brook in his Abridgment of the Law * feemstofay, ‘| hat ,. 0% ™ 
no Diffamation at all is of Ecelefiaitical Cognizance, and a Book-Cafe in * ‘iit Cm 
Henry the Fourth’s Reign not thoroughly contider'’d gave Occafion to this as ° 
great Miftake : But the Truth is, that by that Cafe it is only meant, That , 
fuch Diffamation as arifes on a Temporal Matter is not of Ficcletiaftical 
Cognizance; which is the firft Exception of the General Rule fut down 
in the Statute of roagese agatis ; where ’ti, faid, That Diftamati- 
on fhall be try’d in the Spiritual Court. And that the faid Cafe is to 
be reftrain’d to fuch Diffamation, will plainly appear to him that con- 
fiders the Scope of Hangford’s Argument{. The Vicar of Sal/rafs had iM. = H. 4s 
given an Oath before the Pope’s Col/eftor in Confirmation of an Obli- a 1 
gation made by him. The Dean of /¥iudfor fued the Vicar before the 
Colletor, pro Laftone fidei ; and hereupon the Vicar purchasd a Prohi- 
bition. par. bed in Maintenance of this Prohibition argued, TAar the 
Perjury could not be fued in, the Ecclefiaftical Court, becaufe it arofe 
on a Temporal Matter: Adding, for Proof of his Argument, That he 
bimfelf had a Probibition on the like Reafon ruled for him, and again? 
the Archbifbop of Canterbury+, par Attachment fur Prohibition &e, #4 4E 3 
de ceo que il fuift en Court Chriftian, per Diffanration. But the Matter 
was not then ruled againft the Archbishop fimply for fuing Diffamation 
there, but for fuing of fuch a kind of Diffamation. For elfe this would 
not have fitted the Purpofe of Hangford’s Argument: Becaufe it beng his 
Bufinefs to prove that a Lefio fidei arvifing on a Temporal Caufe might 
not be fued in an Ecclefiaftical Court, he could make no Colour of that 
Affertion or Argument of his, by alledging of a Judgment, that no 
Diffamation at all might be profecuted there, fince there is not the like 
Reafon. And, therefore, as the Lefio fidei arofe upon a Temporal 
Caufe, fo did the Diffamation there mentioned ; for which a Prohibiti- 
on lay without a Confultation. 

That Diffamatory Words touching a Temporal Caufe may not be 
fued in the Eeclefiaftical Court, we have alfo Prohibition in the Re- | 
gifter *, without any Confultation granted. For whereas one gaye Evi- * Fl 4% & 
dence in an Inquifition made by the King about his Exchange at York: 
And the Party being affected therewith, fued the Witnefs Cfor diffa- 
ming him) in the Ecclefiaftical Court ; and hereupon the Witnefs brought 
a Prohibition, becaufe the Matter was a Temporal Caufe. And ‘tis 
likewife ena@ed by a Statute of the Realm +, that a Prohibition fhall 1**-3-5* 
lye, if a Man be fued in the Eceleffaftical Court for Diffamation ; be- died 
caufe he has indi&ed another. There is alfo another Reafon, why fome 
Diffamation may not be fued in an Ecclefiaftical Court, «42. when an 
Action lies at the Common-Law for it: As where a Man brings an 
AGion of Trefpafs for Goods taken away +; and the Defendant here- #?-13F 4 
upon fues him in the Eecclefiaftical Court for Diffamation. Here the ®** 
Plaintiff may pray a Prohibition; becaufe the Plea in Court Chriftian 
was commenced, whilft the Suit is pending at Common-Law ; and a 
Prohibition lies. So if Iamyrobbed, and do fpeak of him that robbed me 
before others, whereupon he fues me in the Spiritual Court of Diffa~ 
mation, I may have a Prohibition, becaufe 1 may have an Appeal of 
Robbery at the Common-Law. And thus in the Book of Eatries * we * Tit. Prohi- 
have feveral Prefidents of Prohibitions granted in favour of fuch as axe biton, 
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profecuted in the Ecclefiaftieal Court for Diffamation, when they have 

fued Men in the Temporal Courts for forging of Evidences,” May- 

bem; Ge." 4 _—— 

One libelled againft another in the Ecclefiaftical Court, for ying, 
That be was a ‘Drunkard, or a drunken Fellow, &c. And by the 

Jones Rep. Opinion of the whole Court, a Prohibition was granted for fuch Words +. 
Cuckow’s Cafe. So if a Man be called Thief, Traytor, or the like, 

whereon no Suit lies for the Principal in the Eccletiaftical Court, but 

at the Common-Law, and the Slanderer be fued for the fame in the 
Feclefiaftical Court, a Prohibition lies. But if a Man callsa Woman 

Bamd, for which a Suit lics in the Spiritual Court, and alfo at the 
_Common-Law ; there if the Suit be for Slander or Diffamation in the 
Ecclefiaftical Court, no Prohibition lies, becaufe the Party has the E- 

Ieétion to fue in which Court fhe pleafes. Again, if a Woman be de- 

+ Cyok, Rep. famed in her Reputation, whereby fhe is hindred in her Marriage *, 
pt. 3d. fhe may either fue at the Common-Law for Damage {, or in the Spiri- 
‘Pepi. ReP. tual Court for Recantation, provided the Diffamation be of a Spiritual 
+Crok, Rep Nature +, ‘Thus if a Man calls a Woman /"bore, or defames her in like 
pt. 3d, Manner, for which a Suit lies againft the Party in the Ecclefiaftical 
Court, no Prohibition lies in the Cafe, becaufe the Suit there is for a 
Diffamation of a Spiritual Kind. | But it is, Ja/#ly, to be obferv'd, That 

if a Man {peaks any Words, for which no Suit lies at the Common-Law, 

and the Words are not fuch as concern any Thing whereof the Ecclefia- 

ftical Court takes Cognizance: I fay, that it feems in fuch a Cafe, if 

the Suit be in the Spiritual Court for Slander, as for Reproachful Words, 

and the like, a Prohibition lies; as for calling a Man Knace, Rogue; 

* Jones Rep. and the like; or Woman Oyean*, Fade, and the like, thro’ the Un- 
+ Latch.Rep, certainty thereof t. But it hasbeen refolv’d at the Common-Law, that 
Witch. Rep. a Confultation fhould be awarded on a Prohibition brought in a Cafe, 
where a Woman was called a Welch ‘Fade; becaufe in the Spiritual 

Court a Fade is known and taken for a Whore; and that the Common- 

Law will give Credit unto the Spiritual Court, efpecially after two 

+Crok.Rep, Sentences in that Court +. 

pt 3d. By the Cicil-Law the Perfon defam’d had his EleGion in all Caufes, 
whether he would profecute the Defamer ad cindifiant publicam, ot 

ad privatum Interefe: The former whereof was made Choice of, 

when the defam'd aim’d more at the Defamer’s Shame than his own 

Intereft ; and chofe rather to reduce him to a Recantation, than aug- 

ment his own Cafh by the Diminution of his own Credit * 'The 

other way of Proceeding, viz. ad privatum Intereffe was chofen by fach 

defam’d Perfons as valu’d their Credit at a certain Rate, and chofe 

xather a Pecuniary Compenfation, than an unprofitable Recantation , 

aiming more at their own private Satisfa@ion than the Defamers Pub- 

+D.qn4.13. lick Difgracet. But both of thefe the Perfon defam’d could not have ; 
for having determin’d his Ele@ion, he was to content himfelf therewith: 

But having obtain'd a Sentence againft the Defamer for his Recantation 

ina Suit ad vinditlam publicam, he might poflibly have in lieu there- 

of a Pecuniary Recompence by way of Commutation. The Profecu- 

tion ad vindittam publican was left to the Determination of the Ec- 
clefiaftical Jurifdiétion ; and the other to the Cognizance of the Tem- 

poral: Much in conformity to what the Laws of this Realm fcem to 
fay, «iz. Where the Profecution is merely for punifhing Sin and ill’ 
Manners, and no Money demanded, there the Spiritual Court thalt 

take the Cognizance of Diffamation: But when Moncy is demanded- 

in Satisfa@tion of the Wrong, there the [Temporal Court shall jue 

: uril~ 
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JurifdiGion, efpecially if) the Defamer undertakes to juftify the 
Matter, or the Words’ vexprefs or imply a Crime belon sims 4 
the Cognizince of “fhe n-Law. ‘Thefe Actions of Bi ma- 
tion ave of a higher Nature ‘than primo Inteitu, they fecm to be 
(a Mun’s good Name being Equivalent unto his Lite) the Cie Lew 
therefore {tiles them Agliones Prajudicial:s, that is to fay, tuchas draw 
leifer Caufes to them, but themfelves are drawn of none. 7 

"The Method of Proceeding in a Caufe uf Diffumation, when the Per- 
fon defamed fues for Defamatory Words contain’d ina famigis Libel is 
as follows, ai9. In this Cafe net only the general and wfual Article is 
to be inférted in the Libel, which is common in a Caufe of Diffamation, 
cis; ‘That the Defendant on fuch a Day, and in fuch a Place utterd 
fuch Words, «fz: the Words contain'd in ficlh famous Libel, hc. but 
alfo another fpecial ‘and particular Article, eve. Thatethe Detendant 
did on fuch a Day, and in fuch a Place, write and publifh, or pro- 
eur’d to be written or publithed a certain refemous Libelto thefe Pre- 
fents annex’d, if the Plaintiff has the faid Evbel in his Poffeffion ; if 
not an Article containing the Words following, or other Words in ef 
fect like untothem, and in this Place the Defamatory Words ougist to be 
inferted, which are contain din fuch fromoes Libel: Or if the Perfor 
has a trne Copy of the faid fazors Libel, then this Copy is to be an- 
nexd to the Libel given, exhibited in this Caufe of Defamation (thefe 
Words being added, cic. Teworis Schedale prefentibus aanexe, quam 
pro hic fet ad tafert babert perit, &c.) And if the Plaine? thal 
prove his Intention, fuch as defame Perfons after this ‘matiner fhall ‘be 
eel in a more grievous way than fuch as, only defame Perfons by 
Words. 


Of Dignities in the Church, 


hgexe and ftrictly. In a large Signification of the Word it is a 
ae kind of Preheminence in Point of Degree; and in the 
ae Cawwa-Laco it includes a Perfomarus: But when ftrietly 
Be? taken it is ufed for a Bifhoprick, or any other Superiour 
2 Promotion in the Church ; and the enfuing Perfons are 
faid to have a Dignity therein, oiz. Archbifhops, Brlhops *, Arcli- 
deacons, Abbots}, Priors Conventual+, and Bifhop’s Officials}; and in 
this Senfe a Dignity is underftood according to its Primeval Inititution, 
and according to a Cuftom obferv’d in that Belalf. A Dignity is dirft 
known from the Adminiftration of Ecclofiaftical Affairs, as being cloath’d 
and velted with Jurifdiction * ; and this is true, when the Adminiftration 
is affign'd to the Dignitary iz perperwum: ; but ‘tis othorgife, ifit is only 
aflign’d and granted tohimfor a Time. Svcondy, It is known from the 
Name and Preference which the Dignitary has ja Choro G Cxpitelo t, as 
Archdeacon, (yc. For of Cumaron Rigot an Archdeacon has no Bite 
rifdiction, nor has he any Adminiftration in the Affuirs of the Church, 
And, Lisrdly, Brom the Cuftom of the Place where fuch Mee 
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DIGNITY is taken in a Twofold Sonfe, oe. largely 
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fubfifs+: Since Eececlefiaftical Dignities are for the mol Part 2c: 
cording io the Cuftom of the Place, which ought to be regard- 
ed: Iniwcentius obferves, that a Dignity and a Perfonatus do 
not differ in Subftance, unlefs there be a local Cuftom to the con- 
trary: But the Archdeacon is of a contrary Opinion, faying, That 
a, Dignity is the Adminiftration of Ecclefiaftical Affairs, as fuch Admini- 
firation is vefted with Jurifdigion ; but that a Perfonatus is a certain 
Kind of Prerogative in the Church without any Jurifdiction at all belong+ 
ing to it ; as becaufe the Perfon has an Honourable Seat or Stall belonging 
to him in the Choir above others, or fomething like unto this. In the 
Decretals* the Words Perfonatus, Dignitas and Officium are all of 
them fometimes taken for Synonymous Terms +t ; whereby the fame Of 
fice is called a Dignity and a Perfonatus: But an Office, according to 
the Archdeacon, is the Adminiftration of Ecclefiaftical Affairs without 
any JurifdiGion or Stall in the Choir, as we find by an Example in a 
Sacrift or Treafurer, which are not Dignitaries in the Church of Common 
Right, but only by Cuftom. But thefe Diftinions (I think) are not prov’d 
by any certain Law; and, therefore, we ought to believe, that thefe dif 
ferent Terms have had their Rife rather from a Variety or Diverfity 
of Places than any Thing elfe: For in many Places a Dignity is cal- 
led a Perfonatus ; and in fome Places every Benefice with a Cure of 
Souls is in Latin ftiled Perfonatus +. Now for further Explication of 
the Premifes ’tis to be obferv’d, That where a Name is impos’d on a 
Benefice by Law, which founds as a Name of Dignity, fuch Benefice 
fhall be deem’d a Dignity ; and in Perfons Inferiour to a Bithop the 
Law does not impofe the Name of a Dignity in Point of Sound, unlefs 
it be on Archdeacons and Arch-Presbyters by reafon of the Jurifdiaion 
and Preheminence, which they have over other Perfons; and efpecially 
over their Subje@ts and Ecclefiaftical Perfons, as it exprefly appears in- 
the Titles quoted in the Margin *. Yea, tho’ Archdeacons fhould have 
no JurifdiGion according to Cuftom; yet in refpeé& of the Name, it has 
the Sound of a Dignity. 

Whenever the proper Name alone of a dignify’d Perfon is /mply ex- 
prets'd in any Grant or Legacy given, fuch Grant or Legacy is deem’d 
to be made to his own proper Perfon in an individual Capacity: But 
tis otherwife, according to fome Men's Opinion, if his proper Name and 
the Name of his Dignity be therein exprefled together ; or if the Name 
of the Dignity be therein exprefs’d alone +. As when tis faid I give or 
grant to A. B. all my Eftate in London. Nothing paffes hereby to him 
as a Bifhop, tho’ he be Bifhop of Londow: But if I fay, I give or 
grant unto A.B. Bifbop of London, all my Eftate im London, fome 
think that the Bifhop of London, as Bithop of Loudon, and his Suc- 
ceflors, have hereby a2 Grant made to them, But I think, that in this 
Cafe thefe Words, Bijhop of London, are only Words of Demonftra- 
tion ; and do not give him any Thing as Bishop, without the Addi~ 
tion of his Succeffors. But when ’tis faid, £ give or grant to the 
Bifhop of London, all my Eftate in London, according to the Civil 
and Canon-Law thefe Words bis Succeffors need not be exprefs'd. 
All the greater Dignities in the Church, as Bifhopricks, Archbifhopricks, 
Abbacies, and the like, ought upon a Vacancy to be full of a Paftor 
within three Months, otherwife the Power of chufing devolves from 
the proper Electors unto the next Superiour+: But according to 
the Lateran Council, ‘tis well enough, if other Benefices and in- 
feriour Dignities be conferr’d within fix Months, whether it be by 
EleGion or Collation *. Of 
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Of Dilapidation, and the Punifbment thereof. 


"EB IL AP ID ATION is the Incumbent’s fuffering the 
Pei. Chancel or any other Editices of his Ecclefiattical Living 
“# togo to Ruin or Decay, by neglecting to repair the fame: 
jie’\y And it likewife extends to his committing or fuffering to 
Memes be committed any wilful Wafte in or upon the Glebe- 
Woods, or any other Inhcritance of the Church, Againft which the 
Provincial Conftitutions in Lindwood * do make fome Provifion, tho’ 
in Truth the Canon there rather provides as to a Satisfaction for, than 
a Prevention of fuch Dilapidations. But the Canox-Law is exprefs and 
full in all refpeéts relating to this implicit Sacrilege; nor does the 
Cuftom of Bugland, or the Common-Law, leave the Church without 
fufficient Remedy in this Cafe, tho’ it poftpones the Satisfadion of Da- 
mages for Dilapidations to the Payment of Debts, as the Canon-Law 
prefers it to the Payment of Legacies. By a Legatne Conftitution alfo 
in Lizdwoodt itis enaded, That all fuch Eccletiaftical Perfons as are 
Benefic’d do take efpecial Care that from Time to Time they fufficiently 
repair the Dwelling Houfes and other Edifices belonging to their Bene- 
fices, as often as Need fhall fo require: Unto which Duty they were 
frequently and eatneftly to be exhorted and admonifh’d, as well by their 
Diocefans as Archdeacons. And if they fhall for the Space of two 
Months next after fuch Admonition negle& the fame, the Bifhop of 
the Diocefs may from thenceforth caufe it to be done effectually at the 
Parfon’s Charge, out of the Fruits and Protits of his Living, taking only 
fo much, and no more, as may fuffice for fich Repairs. And the Chan- 
cels of Churches are to be repair'd in the like manner by fuch as are 
oblig’d thereunto. And as to Archbifhops, Bifhops, and other Inferiour 
Prelates, they are by the faid_ Confiitution enjoin'd to keep their Houfes 
and Edifices in good and fufficient Repair fub Dicint Fuditii attefta- 
ticnt, that is to fay, under a Sentence of eternal Damnation at the 
Jat Day of Account 4, when the Sheep fhall be feparated from the 
Goats. 

An Inhibition was iffaed out of the Court of Chancery to the Bifhop 
of Durbam, by Order of the Parliament in Rdward the Firf’s Reign, 
for wafting the Woods belonging to that Bifhoprick : And we read, 
that the Archbifhop of 2:d/iz was fined Three hundred Marks for 
disforefting a Foreft belonging to his Archbifhoprick. And we likewife 
find by fevera]l Books of the Common-Law, that a Bilhop, and the 
like, wafting the Lands, Woods or Houfes of his Church may be de- 
posd or depriv’d by his Superiour*. And if any Parfon, Vicar, 
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ce, fhall make any Conveyance of his Goods, in order to dvtraud his 46.2. 


Succeflor of the Remedy in cafe of Dilapidations, it is provided in 


that Cafe by a Statute of the Realm}, that the Spiritual Court may ;,,pH6c.10, 


in like manner proceed againft the Grantee, as it might otherwife have 
done again the Executors of the Incumbent deceasd, or his Admi- 
niftrators: And fuch Grants made to defraud any Perfons of their jut 
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#r5Tliz.c.5. Aétions are alfo render’d Void by a later Statute +, It is alfo enadied 
by a Statute of the 14th Eliz. Cap 11, That the Moneys recover'd 
upon Damages for Dilapidations be expended in and upon tho 
Houfes, crc. dilapidated: So that it feems, that Aédions on the Cafe 
grounded on the Statute as well as Common Law of Eagland have 
been ——— in this Cafe at Common Law; and Damages recover'd 
thereby. 

By the Glufs on the aforefaid Conftitution it is infers’d, That a Parfon 
may be guilty of Dilapidations, or of a Negleé in that Kind, two fe- 
veral ways, c7z. cither by not keeping the Edifices in good Repair; or 
elfe by not repairing them when they are gonc to Ruin aad Decay. 
But that Conftitution chiefly relates to the Manfion-Houfes of all Eccle- 
fiaftical Benefices, and that not only of all Parfonages and Redbories, 
but alfo of ail Lifhopricks and Prebends, and likewife to the Houfes of 
all other Perfons having Keclefiaftical Livings ; but not {pecially (by 
the Words of this Conftitution) to their Parm-Houfes, tho’ they are 
alfo by the Canou-Law provided for in Cafe cf Dilapidations. And fuch 
as negieé& the Reparations aforefaid may be prefented and convidied there- 
of before the Diocefan, who has Power to fequefter the Fruits of fuch 

* Gloff. inv. Benefice for the Reparations aforefaid *. Fov the Fruits thercof are in 

Coons Conftru@ion of Law as it were tacitly mortgaged by a kind of Pri- 

+ Olean 7, Wilege for fuchlndemnity} ; and for that Reafon the Bifhop may in fome 

Othob. v. Cafes fequefter the fame for that end. 

ge My Lord Coke in the third Part of his Inftitutes || having treated of 

*P 97 the erecting of Houfes and Buildings, yc. tells us, what he finds in the 

+ = } th & Books of the Common Law and Records thereof +, touching Dilapidations, 

9B. bs z.  faying, That Dilapidations of Ecclefiaftical Palaces (for fo Bifhops are 
pleafed to call their Houfes) and other Buildings is a good Caufe of 

*A.D. 1547. Deprivation, By the Injunctions of King Edward the Sixth * to all his 
Clergy, it is required, “* That the Proprictors, Parfons, Vicars and 
“ Clerks, having Churches, Chapels or Manfions, fhall Yearly beftow 
“* on the faid Manfions or Chancels of their Churches, being in Decay, 
“* the fifth Part of their Benefices, till they be fully repair’d ; and the 
** fame being thus repair’d, they fhall always kecp and maintain them 
“ in good Eftate.” See the Thirteenth Article of Queen Elizabeth's 

+A.D. 1559. Injunéions + to the fame End and Purpofe. 

My Lord Coke obferves, That a Bifhop is only to fell Timber for 
Fewel, Building, and other neceffary Occafions: The Woods of the 
Bifhoprick are called the Churches Dower, and thefe are always care- 
fully to be preferv'd ; and if he fells and deftroys them, the Commom 
Law will grant a Prohibition. The Bithop of Durham, who had di- 
vers Coal-Mines, would have cut down his Timber Trees for the Main- 
tenance and upholding of his Works: And upon a Motion in Parlia- 
ment concerning this Matter, in the King’s Behalf, as being the Founder 
of all Bithopricks in England, an Order was made, That the Judges 
fhould grant a Prohibition for the King ; and a Prohibition was there- 

+BultrRep. upon awarded. In Saker’s Cafe +a Prohibition was likewife granted for 

it 3d. committing great Wafte in pulling down the Glafs Windows, and 
plucking up of Planks, after he was convided of Simony. And taus 2 
Prohibition lies in every Cafe of Wafte or Dilapidation committed on the 
Eftate of the Church by the Incumbent ; and the Churchwardens and 
any of the Parifhioners may as well as the Patron pray the fame. 

When a Parfon on his Induction finds the Buildings in Decay, and that 
his Predeceffor did not leave a fufficient Perfonal Eitate to repair then, 
he may have the Defects furvey’d by Workmen, and attefted under ae 
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Hands in the Prefener af rmore credible Witnefles; which may 
is a Means to fecuré him from that Charge. which might otherwife un- 
uc for the Fault or Neglect of his Predeceflor. 


Of Difpeufation, 


TNS DISPENS iT TOW is defined tabe « Relaxation of the 
we Common Law made and granted by one that has the Power 


of granting the fame *; «amd as it is in femme Meafure a cet- * Goff. inc. 

aetg tain Decree or Sentence, fo it has the Foree and Fifect of a 5% 
~~ Decree or Sentence t: Andas "tis a Relaxation of the ) og, cass, 
Common Law ; it is always accounted Odions in the Hye of the Law, 326 & sy 
and ought to be reftrain’d es much as pofible~ (Tis in our Books Cont. utup. 
fometimes filed a Legitimerivn; becaufe it icnders that lawtul, which 
was befove fuich Difpenfation unlawiul ¢; And fometimes it is in Fa » Oldr.Conf. 
tin called Gratia; becauf2 it depends on the Grice and Pavour of him 3*7 
that grants it. For tho’ the Superiour may fometimes do ill in not 
granting a Difpenfation in a due and proper Cafe; yet the Law does 
dovs not compel or require him to grant the fame contrary to hiy own 
Will and Inclination, nor can it be thus demanded by any Right of 
Aétion “, But (I think) the better Opinion is, That whers a Diftten. + Oidervol. 
fation is tefus’d, the Superior of the Perfon refuling the fame may be vs e's 
apply'd to in a due and lawful Cafe, in order to compel him ei wrast 
a Ddpenfation, where the Law allows of fuch; and in ficha duwze} 
lawful Cafe tt is rather ftiled Faftice than Gracet. Su that ia figh 
Cafe we ought by a Diftindiien to fay, that it is tied a Gries in 
fpect of the Perfon difpenfing, and Fu/fice in refpoct of the Lei feg 
pens d withal © 

Now a Difypenfation i: a folemn A@, which ought to be fan! 
cuted in a folemn manner ; fo that it may be reehon’d so 
ters of great and arduous Importance in the Chureh: Awd, eh 
a Biflop ought not to {peed and excette the fame without the 
of his Chapter", And in every Difponfation granted by a Pref | 6 
acknowleges a Superiour, there ought to be exprefs'd the Cauiy ot --" 3 
granting the fame, otherwife the fain: fhall not be granted or intro- 
duced as valid. As for Inftance, when a Dignity is sranted to a Per 
fon under Age, and the like, the Difpoufstion is nulf and void, if the 
Caufe of fuch Difpentation he not expref'd; for it is not cneugh that 
it be therein tacitly imply’d and underftocd. And the Cae therein 
exprefs'd ought to be truly and really fublifting, and net a fagned Caufe. 
Ang a fummary Account thereof ought to be nremisd and fet down 
in the Beginning of the Difp-nfation, to che end that fuch a Difpra- 
Mtion flould be valid fom the Caufe and Reafon therecf: As th; 
the Man difpens'd with isa Perfon off eminent Dignity, Learning, an 
the like ¢, But when gn abfolute Superiour, or (a: the Law phrafiss it Fad desea 
one that is fapra Fas, grants a Difpenfation, an iadveing Caufey ix pre- oni, aos 
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to the Advantage and Behoof of the Publick Weal, and ought cat 
feaft) to be probable, and not contrary to the Law of God or of 
Nature. 

A Difpenfation in the Canon-Law is faid to be arida @& artta, when 
tis granted to difpenfe with illegitimate Perfons on their Promotion 
to Church-Benefices: But then fuch a Difpenfation does not include 
Benefices in a Cathedral Church. Thus a Difpenfation 0b Beneficia ob- 
tinenda does not include a Canonry or Prebend ; nor does a fimple 
Difpenfation ad Beneficium Curatum babendwm comprehend a Dignity, 
becaufe thefe are diftin&® and different Things. A Difpenfation is not 
extended beyond the Cafe therein exprefs'd: And, therefore, if a Per- 
fon be difpens’d with in the Point of Abfence on the Account of Study, 
he fhall not, according to the Canon-Law, receive the Fruits and Pro- 
fits of his Benefice, unlefs it be thus exprefly faid and provided in fuch 
Grant: And ’tis to be noted, that when a Bifhop has granted fuch a 
Difpenfation, if it be for a’ Term of Years, and not ad Bene Placitum, 
he cannot revoke the fame. By the Papal Law a Bifhop may difpenfe 
with Clergymen after the Performance of Pennance for Adulteries com- 
mitted, and other Crimes of an inferiour Nature *. 

Tho’ a Difpenfation be in its own Nature an odious Thing, as being 
granted againft the Common Law (as aforefaid) and, therefore, ought 
to be reftraind and interpreted ftridtly; yet this is chiefly to be under- 
ftood of fuch a Difpenfation as is granted in an odious Cafe; as where 
Ambition, and the like, is the Foundation and End for which it is de- 
fir'd ; or in a Cafe where another Perfon may receive any Prejudice or 
Inconvenience thereby. For the Powor of Difpenfing is a Matter of a 
Favour ; and, therefore, in a Cafe that admits of Favour, it ought to 
be interpreted ina large Senfe, according to the Propriety of the Words 
and the Intention of the Law: So that a Perfon that is Difpens’d 
with to hold two Benefices with Cure of Souls, or a Dignity with a 
former Benefice or Dignity obtain’d, or with any other Preferment al- 
ready purchas'd, may hold even a principal Dignity in a Cathedral 
Church. But tho’ a Difpenfation be a Matter of ftriét Law generally 
fpeaking ; and, therefore, ought notto be extended ad Cafum fepara- 
bilem: Yct whenever it is granted Motu proprio, and not at the In- 
ftance of the Partry Difpensd with, it admits of a large and favourable 
Conftruction. 

Whenever a Prince on his being confulted by any one referibes or 
writes back in this manner, ciz. Zoleramus, he feems to difpenfe with 
that A@, which had been otherwife unlawful for a Man to dof: 
But “tis otherwife, where the Prince only de fatto tolerates the fame 
to be done by not refifting and coercing of it; for then a Difpenfa- 
tion is not introduc’d +. But the Toleration or Sufferance of a Su- 
periour does not difpenfe with fuch Things as are contrary to Moral 
Right and Honefty ; tho’ the Pope by his great Plenitude of Power in 
the Church, docs fometimes difpenfe with even thefe immutable Laws 
for the Sake of Gain to the Apoftolick Chamber; as he likewife does 
with the Laws of God. He that can limit and interpret a Law, may im 
a particular Cafe by way of Difpenfation repeal or take away the 
Force of fuch a Law for a Seafon; but he cannot do it entirely and 
in totum, tho it be on a lawful Account: But whenever this is done, 
tis neceflary that the Difpenfation fhould mention that Law, againft 
which it is granted. A Bifhop cannot grant a Difpenfation contrary to 
the Common-Law of the Church: For by a Difpenfation the Laws are 
violated ; and it is not lawful to violate the Laws of his Superiour. 


Parergon Yura Canmici Anglicani, 


A fimple Licence cannot properly be called a Difpenfation; fitce 
a fimple Licenee is not contrary to Law as a Difpenfation ix, but isa 
Matter founded on fome aw, and agreeable thereunto: For J call 
that « fineple Licence or Faculty, which docs not in reality fufpend or 
toll the Obligatiun of a Law, but gives an Operation thereunto, itt or- 
der to render it effectual according to a certain Mod: or Method pre- 
{eribed by Law. For ‘tis to be obferv'd, ‘har a Perfon may in feweral 
Jaws grunt a Faculty, who cannot difpenfe with them; and the Rea- 
fon required for granting 2 Faculty and a Difpenfation is very diiferent, 
And there are feveral Laws and Statutes, which do not /amp/y forbid 
a Thing to be done ; but that it be not done without fuch a Faculty 
granted in fuch a manner: Wherefore the granting of a Faculty or 
Licence is not a difpenting with the Law, but an ksxeeution and Ob- 
fervance thereof. And, therefore, tho’ a Licence or Faculty be not a 
Matter of fo frit Law as a Difpenfation is; yet it ought to bu ac- 
commodated to the Intention of the Law. Yea, a Licence or Faculty 
is not fo much an Ac of fome Jurifdicion, as a Difpenfation ix, but 
rather an AG of fome Superiority; and, therefore, it has a wide Ditte- 
rence froma Difpenfation. The ufe of this Word QDi/penfativn, was 
firt introdue’d by the Caner-Law™*: For we do not meet with it in 
all the Books of the Cie#/-Law ; the Cicrl-Law, according to Bzrtol- 
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dus t, calling it by the Name of a Grace, ot an Indglgence. But now + ind, cap. 
becaufe the Word Judulgeace, according to the Ufe of the Roman 
Church, has another Acceptation, I fhall refer the Reader to that Title 
for the meaning thereof. 
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Of Diftributions Ecclefiaftical aud Civil. 


Pee eeIST RIB UTIONS, which botrowd their Name from 
yateete the Latin Verb Diffridue, are in the Senfe of the Canoz- 
Law that Portion of Profits which in the Rems,bh Church 

GF ought every Hour to be divided and given pro Razd fer- 
EG vitii praffiti unto fuch as are prefent at Divine Service. 
: But commonly they are called Daily Diftributioas, 
either becaufe fuch Perfons acquire them as are daily prefent at 
Divine Offices, or elfe becaufe they are diftributed to each individual 
Perfon juxta quotam Officit, which he daily attends, that is to fay, 
in other ‘T: erms, according to the Merits of each Perfon that ailifts every 
Day at Divine Service, which is publickly perform’d in fome appointed 
Place“. Sometimes thefe Diftributions ave in Laréw called J oFiqriz 
or Fitlualia ; becaufe they conduce to the Appare! and daily Subiift- 
ance of {uch as attend Divine Service ¢; tho’ this Name ftrictly fpeak~ 
ng feems rather adapted to the Fruits of a Benefice than to Canon> 
cal Diftributions, which are often by another Name called ‘Daue/p Pur+ 
Herel And fometimes they are in Latin ftiled Aportele ov Dretirigy ta- 
king their likenefs from the Gifts and Prefents whch are as it were made 
every Day to Judges on the Account of their Office 1. And tometimes 
they come under the Name of an Eomolaagat of Benefices a Prooends ; 
KKK as 
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as being a certain Kind of Profit which arifes from Benefices anid Pre- 
bends ; and fometimes they are couched under the Style of Reditus 
Ecclefiaftici, not only becanfe they arife from Mcclefiaftical Bene 
but becaufe the Word Reditus may fometimes be adapted to them, 
tho’ the Stile Frattus Leneficii properly taken is not fuitable to Di- 

*X, 3.5.19 ftributions *. But it has been a Doubt with fome, whether Diftributi- 
ons are diftineuifh’d from Fruits, or are couch’d under the Word Fraffus. 
To which I anfwer, That regularly {peaking Diltributions are in their 
own Nature diftin& from Fruits ; and it plainly appears from the Coun- 
cil of Trent ; becaufe the Fruits of a Benvlice are {tiled the Tearly Rents, 
which are ufually colleGed from certain Eftates belonging to the Church ; 
but Diftributions are a certain Portion, which arifes from the Profits of 
a Benefice ; and fall be conferr’d (as aforefaid) on fuch as affift at Di- 
vine Service, juxta quotan Officii, Ge. | 
_ And hence it is we may firft infer, That a Perfon whois depriv’d of 
his Diftributions on the Score of a Crime committed, is not for that 
Reafon deem’d to be deprivd of the Fruits of his Prebend or Benefice, 
becaufe the Fruits of a Prebend or Benefice do not come under the Name 
of Diftributions properly fpeaking, unlefs fomething clfe be exprefs’d ; 
for that we are herein concern’d in a Penal Matter, wherein the more 
benign Interpretation ought to be made: But this ought only thus to 
be underftood, when fuch Prebend or Benefice yields both Fruits and 
Diftributions. Secondly, A Penfion impos’d on any Benefice is not deem’d 
to be laid on Diftributions, but only on the Fruits of fuch Benefice, 
unlefs the Brnefice confifts in Diftributions alone, or unlefs fomething 
elfe be exprefs'd: Becaufe a Penfion, when nothing elfe is exprefs’d, is 
wont to be laid on the Fruits of fuch Prebend or Benefice. But fince 
this Kind of Diftributions is not well known here in England, it being 
only common in Popi/> Countries, I will add nothing more of them ; 
but proceed to fpeak of a Cioz/ Diftribution, which is made by the Or- 
dinary of the Inteftate’s Goods and Chattels, according to the Laws of 

ta,8 23 this Realm +, and the Czez/ and Canon-Law on this Head. 

Ca.2.¢1% For according to a Statute of the Realm, the Ordinary may call Ad- 
miniftrators to an Account, and order a Diftribution to be made of what 
remains in their Hands after Debts, Funerals, and juft Expences of all 
forts allowd, according to the Laws in fuch Cafes, and the Rules here- 
after fet down; faving to Perfons agegriev’'d, their Right of Appeal. 
And the Surplufage fhall be difiributed as follows, vzz. one Third: to 
the Inteftate’s Wite, and the Refidue among his Children, and fuch as 
legally reprefent them, if any of them be dead, other than fuch Chil- 
dren (not Heirs at Law) who fhall have any Eftate by Scttlement of 
the Intefiate in his Life-time, equal to the other Shares: Children, 
other than Heirs at Law, advanc’d by Settlements or Portions not equal 
to the cther Shares, fhall have fo much of the Surplufage as fhall make 
the Lftates of all to be equal. But the Heir at Law fhall have an 
equal Part in the Diftribution with the other Children, without any 
Confideration of what he has by Defcent, or otherwifc, from the In- 
teftate. If there be no Children, or legal Reprefentatives of them, 
then one Moicty fhall be allotted to the Wife, the Refidue to be equally 
diftributed among the next of Kindred to the Inteftate in equal Degrce, 
and thofe who reprefent them. But no Reprefentatives thall be ad- 
mitted among Collaterals after Brothers and Sifters Children. And if 
there be no Wife, all fhall be diftributed among the Children ; and if no 
Child, then to the next of Kin to the Inteftate in equal Degree, aud 

= 23. ut their Reprefentatives, a Jupra#. No fuch Diftribution thall be ari 
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till one Year after the Inteffate’s Death ; and every one to whom any 
Shares fall be allotted, thall give Bond with Survties in te Spiritual 
Courts "That if Debiy inal! , bate be made to appear he will re- 
fund his ratabie Part thereof tewards the Payment of fuch Debts, 
and of the Adminifirators Charges: And in all Cafes where the Ordinary 
has ufed to grant Adminiltranon, cam Teffamento anmexo, bw fhall con- , , 
tinue fo to do. But by a fullequent Act of Parliament “, this Act of c, ; 
the 22 cy 23 Cur. 2. cap. tom Shall not extend to the biftates of Fone 
Cocerts that dye Inteftate; buc that their Husbands may have Ad~ 
miniftrstion of the Perfonal I flates, as before the making of the 
faid Act: Both which Act of Parliament were made perpetual by the 
firkt of King ‘Fumes the Second}, tho’ at fir they were only emadted + cap. 1. 
for the Continuance of feven Years, and from thence to the Vand of the 
next Soilion of Parliament. 

One Elincheih Smith dying Inteftate left behind her two Brothers, 
one of the whole and the othor of the half Blood 4; and in the Ecclefi- 
afticul Court they would admit the half Bleod to come in for Diftribu- 
tion with the whole Blood on tke aforefaid Statute *; upon which a *22 & 33 
Prohibitiun was granted; and hereunto there was a Demurrer. And = 
the Queftion arofe on thefe Words in the AG, ciz. Tat Diffribation 
is to be made to the next of Kin to the Tateffete, who are in equal De- 
gret, vind fuch as legally reprefent them. It was urged for the Plain- 
tiff, that Statutes ought to be expounded by the Common-l.aw, which 
contiders not the half Blood, infumuch, that an Eftate thall rather ef- 
cheat than defcend to the half Blood. On the contrary “twas argued, 

That tho’ the half Blood was rejeéied in Defcents, yet ‘tis regarded in 
ether Cafes ; as that Letters of Adminiftration may be granted to the 
half Blood, and the half Blood may be Guardian in Soeage t. Again, 7 aa, SP. 
there cannot be two Degrees made of the whole and half Blood; nor 5.& 75. _ 
docs the Common-Law diftinguifh when it wholly excludes it. The 
Court faid, That the Intent of this AG@ was to give tho Ecelefiaftical 
Court Jurifiliction in this Matter, and to provide tor the Diftribution of 
Inteftate Eftates ; which they had a long time attempted and conteited, 
but were ftill prohibited : But this A@ permits them to proceed. ‘The 
Court, being inform’d by Cisrfijans, was entirely of Opinion, That the 
half Blood thould come in for the Diftribution of Inteftate Eftates an 
this A@: For as to th2 granting of Adminiftrations, the Being of a 
Guardian in Socage, and the like, a Brother of the half Biood may be 
taken to be nearer of Kin than a more remote Kinfman of the whole 
Blocd s. $Mow Rep, 

Upon an Appeal to the Houfe of Lords, the Lords by the Advice of B°'5 _ 
feveral Judges, decreed, That upon the Statute giving Diftribution of = 7 
Inteftates Perfonal Eftates, the half Blocd fhould have equal Share 
with thofe of the whole Blood, beng of Kindred of the fame Degree or 
Reprefintation *. #Vent. Rep, 

On the roth of May, 1631. Wifeman, Exton, Llyd, Gc. all *P 3? 
Doors of the Cizi/-Eaew certify'd to the Lord Chief Juftice Nori, 

‘That as to the Difribution of Inteftates Eftates among the Cella- 
terals, the Cici/-L.ce, and the Practice of the Ecclefiaftical Courts, 
has conftantly obferv’d thefe two Rules, «fz. Fir, That Reprefer 
tation has only Place as to Brothers and Sifters Children. Spcosiedly, 
If there be no fitch Reprefentation, then the Collaterals next of 
Kin tothe Inteftate (whether one or more) fhall have Diftribution 
only ft. iinet 
Of = 
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Of Divination, and the Invention thereof: 


EA IV INATION is a Predi@ion or Foretelling of future 
W Things, which are of a fecret and hidden Nature, and can-+ 
Ny ie not be known by any Human Means: And as this is faid 
a ee to be made by the Help of the Devil, the Canon-Law dit- 

= allows thereof. For tho’ the Devils have no certain Know- 
lege of fuch future Contingencies as have not a determinate Caufe, but 
depend on our Will alone ; yet they may have a far greater Knowlege 
of future Things, and other Secrets of Nature than Men have. For 
Firft, They know our Affeétions and Inclinations. Secondly, They have 
a Knowlege of Natural Caufes, and of the Powers and Virtue of them, 
as of the Sun, Moon, Elements, and the like. Thirdly, They know 
the Scriptures much better than Men. Fourtdly, They have a much 
greater Experience of Things than Men have. And, Fi/thly, They 
know what they themfelves and other Devils, that are the Authors of 
Mifchief, intend to do by God's Permiffion. 

Divination is ufually made two Ways. Firff, By an exprefs Invoca- 
tion of the Devil, putting up Prayers to him that he would inftrué& 
them in what fhall hereafter happen and come to pafs; and for this 
they before Hand promife to yield him due Obedience, And, Secondly, 
It is made by a tacit Invocation of him alone ; and this happens, when 
any one does, by vain and wicked Mediums common unto the Devil, 
procure unto himfelf the Knowlege of fuch latent Things, as are above 
the Force of Human Underftanding. Divination is fometimes perform’d 
by Natural Aftrology, whereby we gucfs at Natural Effeds by a Sight 
and Contemplation of the Stars, over which Effe&s the Heavens have 
an Influence: And the Canoniffs hold. That Men are well enough ex- 
cus'd when they only practice this Kind of Aftrology for fearching into 
the Inclinations of Men thereby, tho’ this Kind of Aftrology is very 
uncertain, But they condemn Fudicial Aftrology, whereby on the 
Sight of the Heavens we guefs at fortuitous Events, which depend on the 
Free-will of Man, as entirely Superftitious: Asthe contraGing of Mar- 
riage with a Perfon of fuch a Condition, or that Warsthall enfue at fuch 
a Time, and the like. 

‘Divination was invented by the Perfians; and is feldom or never 
taken in a good Senfe. According to fome Perfons, and ( particularly) 
it was Varro's Opinion, That there are four Kinds of Divination, 272. 
Firf, By Water, called Hydromancy. Secondly, By Five, commonly 
Riled Pyromancy. Thirdly, By Aix, termed Acromancy. And, Fourth- 
ly, By Earth, ufually named Geomancy. 

Diviners are in Latin called Dicini, becaufe they (as they boaft) 
are full of Divinity; and by a certain Kind of fraudulent Cun- 
ning pretend to foretel what fhall happen to Men. Among thefe 
Diviners there arc fome Perfons that perform this Art by the Help 
of Words ; and thefe are properly called Enchanters: As thofe 
are 
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are in Latin filed 4réel7, who put up nefarious Prayers cira 
Aras, about the Altars; and in offering deadly Sacrifices, do, by 
fuch Celebrations, receive the Devil's Aniwers. But theSouth-fiayers, 
in Latie called Flarufpices, gnafi Horarum Jnfpetiores, were fuch as 
did obferve Days and Hours in performing the Bufinefs of their Office, 
and had the Overfight of what Men ought to do at particular Times 
and Scafons. "Thefe did alfo infpect the Hntrails of Cattle, and from 
thence foretold what fhould happen hereafter, , 


Of Divorce, aad the feveral Caufes thereof. 


DIF ORCE is a lawful Separation of Husband and 
Wite made before a competent Judge, on due Cognizance 
had of the Caufe, and fufficient Proof made thereot *. And 
15 tiin Latin called Dicortinm, according to the Lawyer, 
& Ceigs, trom the Diverfity of the Minds of the Parties in 

Wedlock ; or (as others fay) becaufe the Parties, who 
fsparate their Marriage, do go in dicerfus Partest. Nowa Divoree, 
according to the Cunw-Lee, is Twotold: ‘The firkt being only a Se- 
paration a Tdor0 ; and the other 2 Vincylo ov a Fudere Matrimoniali. 
A Divorce geoad Tiurum happens when mutual Cohabitation or Con- 
verfution is forbidden to the Parties either with a Time, or without 


any ‘Lime prefix’d for their coming together again?: But by a Di- . 


vorce quoad cincalam or Fades Alatrimoniale, the Marriage is en- 
tirely dillolvd ; and as to the Subftance of itifer ever refcinded *. 

By the Cres/-Lew the Will of the Perfon that fues out and makes a 
Divorce is the ajicsent Caufe thereof: But by the Canon-Law the 
Judge's Decree is ies fictewt Caufe. For by the CanonLawa Di- 
vorce is not permitted without (mficient Cognizance had of the Caufe ; 
and the Judge’s Decree is neccfiary to declare that Diffent of the Par- 
ties whervon fuch Divorce is founded ; and fuch Decree ought to be pub- 
lith’d and made known to the World: Whereas by the Cici/-Law 
Divorees were often made thro’ Heat of Anger, when the Rowaus had 
a Mind to put away their Wives by fending them a Bill of Divorce 
by one of their Precdmen, who was to acquaint the Wife with the 
Purpofe and Intention of her Husband jf. ‘The Objeé& of a Divorce is 
Matrimony itfelf, which the Party defires may be refeinded cither on 
forme Impediment of Confanguinity or Affinity, or on fome Defect and 
Crime committed: Tho I think a Marriage founded on any unlawful 
Impcdiment of Confanguinity or Affinity is null and void 2b initio, anc 
need not be refeinded, but only deelar'd fe. 

By the ancient Ciev/-Laew the Reafons or Caufes for refcinding Mutri- 
mony were various and feveral : So that a Wife might be divore'd and put 
away from her Husband even for evil Manners, oie If dhe got Drunls 
cvery Day, pits d u Bed every Night, or committed any other iilthy Actions. 
But, this Cafe of a Divoree for ill Manners being repealed, w/Riaiun 
introdue’d fveral Caufes of a Divorce leis arbitrary: Put, thefe be 
ing alfo ihght and frivolous, they Oa ms now deemd with us « tidt- 
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cient Caute for refeinding of Matrimony lawfully contra@ed. By the 
Papal Canon-Law there are only five Caufes of a Divorce approv'd of, 


viz. Adultery, Impotency, Cruelty, Infidelity, and Ingreffus Religionis. 
The firft of which is for Fornication or Adultery, properly iS called ; 


‘on which Account the Parties in Wedlock are fo feparated, that the 
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Husband fhall not be oblig’d to receive his Adulterous Wife again, tho’ 
fhe be corrected and amended thereby: Nay, according to fome, tho 
he himfelf had given her Occafion of committing Adultery *. For the 
ought not to behave herfelf in a filthy and difhoneft Manner on any 
Pretence of Poverty or other Inconvenience whatever t+. But if the 


‘Husband himfelf fhall after fuch Divorce commit Fornication, the 


Marriage fhall be reftor’d on the Score of his Lewdnefs, and the Hus- 
band for a Punifhment thereof fhall be oblig’d to receive his Wife a- 
gain, Nor can the Husband during his Wife's Life-time make ufe of 
any Hand-Maid to beget Children on, upon the Account of the Bar- 
rennefs of his Wife ; becaufe tis better to dye Childlefs, than to get 
an Iffue or Offspring by an unlawful Bed} And the Example of 4dra- 
ham is no Obje@ion hereunto, who thro’ the Barrennefs of his Wife 
Sarah joyn'd himfelf to Hagar the Egyptian Woman for the fake of 
raifing an Iffue tohimfelf* ; nor of ‘facob, who, when he could not 
have Children from Rachel, raisd Children to himfelf from his Hand- 
Maidt. For before the Law of Mofes Adultery was not exprefly and 
{pecially forbidden, fince there was no Sentence of Condemnation againft 
it till that Time. For Abraham and Facob did not prefer lying with 
Hand-Maids unto the Marriage-Bed for the fake of gratifying a vagous 
Luft and Appetite, but for the end of propagating Pofterity and acqui- 
ring an Offspring +. 

There are five Cafes, wherein a Divorce cannot be made on the Ac~ 
count of Adultery. Férff, If both the Perfons in Wedlock are con- 
victed of Adultery ; for fince there are fome Mifdemeanours, that are 
taken away by mutual Compenfation, of which Adultery is one, a Com- 
penfation may be made of this Crime *. For it is unjult for one Perfon 
to judge of another, and not give another leave to judge of himfelf 
Secondly, If the Husband himfelf proftitutes his own Wife: For in 
fuch a Cafe an Exception of Bawdry lies againft fuch a Divorce }. 
Thirdly, lf the Wife be free from any Fault, as not having an Inten- 
tion of committing Fornication or Adultery: As when the Wife mar- 
ries another Man, through a Belief that her former Husband is dead : 
For, upon the Return of her former Husband, fhe is bound to forfake 
her fecond Husband, and to return to her firft+, unlefs, after his Re- 
turn, fhe does with his Privity and Confent remain with the fecond * ; 
or unlefs another Perfon had carnal Knowlege of her thro’ Error and 
Miftake, fhe believing him to be her own Husband t. Fourthly, If the 
be fore’d or ravifh’d hereunto; And, Fiftbly, If the Husband has re- 
concil’d himfelf to her after the Adultery committed by her, or know- 
ingly retains her after fhe has committed Adultery*. But itis to be 
obferv’d, that by the Canou-Law the Bond of Marriage is not dif- 
folv'd on the Score of Adultery or Fornication, but it only operates a 
Separation of their Converfation at Bed and Board}: Nor can this 
Law grant a Power unto either of the Perfons in Wedlock of pafling to 
a fecond Marriage +. 

I fhall conclude this firft Caufe with the famous Cafe of the 
Marchionefs of Northampton here in England, who was convicted of A- 
dultery in the Reign of Henry the Eighth, and the Marquis was there- 
upon divorced from her in the Beginning of King Edward the —_— 

eign 
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Reign, and thereupon a Commiffion was granted, dircéted to Arch- 
bifhop Cranmer, and nine other Divines, to certity whether fhe con- 
tinued his Wife, notwithflanding the Divorce a Menfa & Tinre; and 
whether by the Word of God he might marry again But bevore this 
Matter was determin’d, he married again, at which the Privy Council 
were offended ; becaufe, according to the Canon-Lacw, the firfe Mar- 
riage continued good even after fuch a Divorce. The Marquis inlifted, 
That by the Law of God the very Bond of Marriage was diflolv’d for 
Adultery ; and that Marriage was never thought to be indiffolvable till 
the Romif> Church made it a Sacrament: But yet that Church, by the 
Help of the Canoni/ts, had invented fuch Diftinétions, which made it 
eafy to be avoided. That it would be very inconvenient, if a Mar- 
riage fhould not be diffolv’d on the Account of Adultery ; becaufe then 
the innocent Perfon muft live with the Guilty, or be tempted to commit 
the like Sin, if the Bond of Marriage {till fubfifted. Soon afterwards 
the Delegates gave Sentence in favour of the fecond Marriage, and, 
amoneft’other Things, they founded it on Céri/’s Dofinition of Marriage, 
wiz. Lhat two foould be one Fle: So that when that was divided, as 
it mult be by Adultery, the Marriage itfelf was diflolv'd. "Tis true, 
the Sentence given by thefe Delegates was about four Years after- 
wards confirm’d by a private Ad of Parliament, to which two Peers and 
two Bifhops diffented ; and the fecond Marriage was declared to be 
good by the Law of God, any Canon or Kcclefiaftical Law to the 
contrary notwithftanding. But in the very next Year™, that A@ was re- 
pealed, and the Reafon mention’d in the Preambie was, becaufe it was 
obtain'd upon Private Views, and that it was an Enconragement for li- 
centious Perfons to procure Divorces on falfe Allegations. 

The fecond Caufe of a Divorce is what the Lawyers call Dpoten- 
tia cocundi +, ot an Impotency in Point of carnal Copulation; which 
in the Man is faid to be an Excefs of Frigidity; and in the Woman 
Arétatio, oy too great a Straitnefs in her Genital Parts. Therefore if any 
one Sha}! thro’ Ignorance marry a Virgin that is fo narrow that the Man 
cannot enter her Body; or if fhe fhall have contraéted fuch a natural 
Imperfection, that it cannot be cur'd by the Aid of Phyfick, Or if a 
Woman fhall marry a Man that is of fo frigid a Nature that he cannot 
have carnal Knowledge of his Wife, they may be feparated, and the 
Perfon that is qualifyd for Matrimony, may ireely pafs to a fecond 
Marriage *. If there be a Conffat of natural Impotency in either of the 


227 


FA.D. 1553. 


fC. F.1 7s Oe 


Xe & T45e 


Perfons in Wedlock, the Marriage may be immediately feparated: Feri 


Otherwife the faid Perfons ought to live and cohabit together for the 
Space of three Years from the Time of the Solemnization of Marriage, 
for the Tryal of Nuptial Copulation ; for fo long a Time the Law ap- 
points, if the natural Frigidity cannot be prov'd before. And after 
this ‘Time is expir'd, if they are unwilling to live together any longer ; 
and the marry’'d Woman can prove, that the Man cannot have carnal 
Knowlege of her, fhe may, on a Judicial Sentence, take another Hus- 
band ; and ifhe thall marry another Wife, his Marriage fhall be diffolv'd 
as null and void. But if both the Parties fhall confent to live together, 
the Man may retain her as his Sifter, tho’ not as his Wife. But if they 
both confefs upon Oath, they never carnally knew each other, thro’ 
the Husband’s Inability (for fo they ought to do, if they cannot have 
the Teftimony of feven of their Neighbours or Kindred of good Credit 
hereunto) the Woman may then betake herfelf to a fecond Marriage 
on the Judges Decree. But if the Husband fhall marry another Wite 


and have Children, they, whohave thus fworn, fhall be deenrd na 
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of Perjury; and, upon doing Peanance, be compell’d to return to ¢ 

$X.4. 15. 5. firkt Marriage t. And thus if it fhall appear, that the Woman is fo firaj 

lis and narrow in her Genital Parts, that fhe cannot be render’'d Hahilj: 
‘and fit for Copulation without Bodily Danger, (barring a Divine Mi- 
racle) it isthe fame Thing ; forthe Marriage fhall be feparated: But 
yet it fhall be renew’d again, if it afterwards appears, that the Church 
was deceiv’d herein. ‘This Matter ought to be ‘ry'd by the careful In- 
fpeétion of grave and honeft Matrons of her Parith ; and to be well 
attefted by them upon Oath, e7z. That fhe can never be a Mother or 

roper Wife, becaufe fhe is #imis artta, and unfit for Generation. 

But this Infpection ought not to be, till the Parties in Wedlock have 
liv'd together for three Years (at leaft) and have ufed their beft En- 

+X. 4 15.6 deavours to know each other +. 

adi Asto this Matter, there happen’d a very remarkable Cafe in the Reign 

* go & gr OF Queen Elizabeth *, which was thus. The Wife of one Bury was 

Eliz, divorc’d from him upon the Score of Fr7gidity, it appearing that for 
three Years after the Marriage fhe remain’d Virgo intafia on the Ac- 
count of the Husband's Impotency. Her Husband afterwards marry’d 
again, and his Wife had Children: And hereupon it was a Queftion, 
Whether they were legitimate or not? And it was adjudg’d they were, 
becaufe born during that Coverture, and before any Divorce had in re- 
fpe& of the fecond Marriage, which they agreed to be voidable, but 

} DyorRep, that it continued a Marriage till it was diffolv’d +. 

179- My Lord Coke tells us, that a Writ of Error was brought upon this 
Judgment ; and it was affirm’d in the Ypecens-Bencd upon great Delibe- 
ration: But yet it feems to bea very hard Judgment; and the Di- 
ftinGion which is there made, c#z. ‘That a Man may be Aabilis and 
inhebilis at different Times, is not applicable to the Circumftances of 
that Cafe. "Tis true, a Man may be fo, where the Inability is ex 
Malefcio: But ifa Man has a perpetual and natural Impotency, "tis 
impoffible for him to be babiis at any 'Time ; and the Marriage in fuch 
Cafe is not voidable, but void ab iurtio. 'To the like Purpofe was the 
Lady Fffex’s Cafe, who, on her Petition to King Fames the Firft, ob- 
tain’d a Commiflion under the Great Seal, directed to the Archbithop 
of Canterbury and five other Bifhops, @c. to proceed ina Caufe of 
Nulliry of Marriage, between the Earl of Fffex and herfelf, by reafon 
of his Frég?dity. And the Libel againft him was, 'That for three Years 
aft2; the Marriage they did cohabit as Man and Wife, but that before 
and fince the Marriage, he had a perpetual Impotency (at leaft) in re- 
fpect of her. The Earl reply'd he was frigid quoad illam, but not as 
to any other Woman ; for he found that fhe was not apta to have Chil- 
dven. ‘Thereupon the Commifiioners appointed three Ladies and two 
Midwives to infpe& her, who return’d, thatfhe was apta & babilis : And 
becaufethe Law prefumes, that where there is three Years Cohabitati- 
on after Marriage, and nothing done towards the A@ of Copulation, 
there muft be Inpotentia coeund: in ciro ; which Difability, whether it 
proceeds from any natural Defect, or by any other Accident whatever, 
it matters not; yet if it precedes the Marriage, it fhall convi& the Man 
of Impotency, and confequently renders the Marriage void. 

The third Caufe of a Divorce isa Machination of the Wife’s Death, 
or any other A@tof Cruelty: For if the Hucband does by Poifon, or 
any other fevero Ufage, lay Snares againft his Wif*’s Life, fhe may. 
fue out a Separation guoad Thorum ty Menfam*- For fome of the Ca- 

*X. 4. 191+ gonéffs will have a Divoree to be taken in a Threefold Senfe, c7z. Firf, 
++ For a Separation of Marriage quoad Thorzm only, that is to fay, A 
reipe 
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Refpect of carnal Copulation. Secondl), For fuch a Separation yuncd 
Thornm & Menlum; which in Englifp is called Bed we fr. Aud, 
Thirdly, For a Diflolution of Matrimony guoad Viacnlunt Ali: immumei. 
A Divorce on the Account of Cruelty feems to be crounded on the 
Law of Nature: For as Marriage was inftituted by God ina State of 
Innocence, it muft of Confequence be for the mutual Comfort and Mrip 
of each other ; and, therefore, a cruel and fevere Ufage fruflrates one of 
the Ends of that State. ‘The Spiritual Court has a proper Jurrfiction 
in Cufes of this Nature ; and we have feveral Inftances of Suits brought 
there by the Wife for a Separation upon the Score of Cruelty : And tho’ 
in one Cafe Sentence was given for the Husband againft the Wife ; yet he 
was forced to pay all the Expences of Suit for her*. Afterwards the 
Wife brought an Appeal, and becaufe the Husband would not appear 
and anfwer, and pay for tranfmitting the Procefs, he was excommuni- 
cated; And, a Prohibition being pray'd herenpon, the Court of Com- 
mon Pleas doubted whether they fhould grant the fame; b>cauf> the 
Proceedings were according to the Courfe and Pra@ice of the keelefi- 
aftical Courts. The Wife of one Porter was divorced from him on the 
fame Account}, but it was only a Alenfa & Thoro » For this Kind of 
Divorce gives the Wiie Liberty to live feparately from her Husband, 
which otherwife fhe could not do; and ‘tis no more than a Provifion for 
her Safety, and to avoid his cruel Treatment of her; fince fhe cannot 
marry again during his Life, without incurring the Danger of Felo- 
ny + In the Twelfth Year of King Charles the Firkt *, a Divorce was 
propter Sevitiam of the Husband, and the Woman married again in 
the Life-time of her firft Husband ; and it was doubted, whether this 
was Velony: But no Reafon was given for this Doubt, only that many 
Inconceniencies might enftie upon fuch a Pretence ; and, therefore, they 
advifed the Woman to get a Pardon, tho’ the Divorce in this Cafe is 
grounded on Natural Right; and like a Divorce (for Adultery) is never 
£0 be allow’d on the Confeffion of the Parties, but only upon plain 
Proot. 

The two laft Caufes of a Divorce, according to the Cancx-Law, being 
not admitted here in Haz/and, 1 fhall omit to handle them une this 
‘Title Specially ; and, therefore, I fhall proceed to fpeak o° a D.vorce 
@ Fisculo Matremonii. In allthofe Cafes where fuch a Divorce was, 
the Marriage was not de Furc, according to the CaconffPs; becauf- it 
was void gb initio: For where the Incapacity arifes from any Matter 
precedent to the Marriage, there the Marriage is only de jcifr; and a 
Sentence of Divorce in fuch Cafe is only Declaratory, that the Mar- 
riage is diffolv'd; for it was abfolutely void before, and either of the 
Parties might marry again, tho’ the other was living. But ‘tis oth-r- 
wife, where the Divorce is occafion'd ex Caufd fublequenti, as in Cafes 
of Adultery, Cruelty, and the like. For there the Marriage being 
once good, it can never be diflolv'd a Vimculo ; becaufe fuch fubfequent 
Caufe cannot efie& the Bond of Matrimony, tho’ "tis fufficient to fe- 
parate the Parties a AMenfa ty Lhoro; which is in the Nature of a 
‘Temporal and not a Perpetual Divorce: And if either of the Parties fhall, 
marry again in the Life-time of the other, fuch Marriage is void; and 
fo it was adjudg’d in the Cafe of Rye and Fulcombt. And as a further 
Confirmation of the Law in this Matter, it was afterwards adjudged, 
That a Divorce Cau/é Adulterti isno Bar of Dower; which fhews that 
the Marriage is not diffolv'd 5. 

The Husband may be compelled by an Excommunication to receive 
his Wife, if he has rathly and inogusioaliy put her away from him ; = 
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he fhall not only be oblig’d to return to her, but in fuch a Cafe thail 
be forced to treat her with a Marital Affection. But 4 Husband may 
leave his Adulterous Wife, without expecting any Sentence of Divorce, 
when the Adultery is evident and notorious. The Husband may pray a 
Separation of Matrimony on the Account of a Matrimonial Impedi- 

Ri 2 ment, tho’ fuch Impediment proceeds and arifes from himfelf ; as from 

ats “I his own Impotency and Frigidity*: But if he knowingly marries a 

‘4 Woman that cannot render him his Duc, he is (notwithfanding) bound 
to maintain her, and fhall not be divorced from her ; for he ought to 
impute it to himfelf. 


PYECCLESIASTICAL Benefices are commonly diftinguifh’d 

g into fuch as are Donative, and fuch as are Prefentative: 

a> I fhall here treat of fuch as are Donative ; fince a Parochial 

sematz Church may be a Donative, and exemp! from all Ordinary 

Bes JurifdiGion, as St. Martins le Grand in London is, as well 

as many other Churches in England. Now a Donative is 

an Ecclefiaftical Benefice not fubje& to the Right of Prefentation, Infti- 

tution or Indu@ion, and, confequently, not liable to a Lapfe; nor is it 

fibje& to the Bifhop’s Vifitation as Prefentative Churches are. The 

Original of Donatives in England is fuppos'd to be from what Mr. Gwiz 

mentions in the Preface to his Readings, ciz, That as the King might 

anciently found a free Chapel, and exempt it fram the Diocefan Ju- 

tifdiction: So he might alfo by his Letters Patents licence a common 

Perfon to found fuch a Chapel, and to ordain that it fhould be Do« 

native and not Prefcntative; and that the Chaplain fhall only be des 

*Cow.Interp. privable by the Founder and his Heirs, and not by the Bifhop *. There 

¥ Dinativee have alfo been peculiar Privileges granted to Lords of Manners, who 

had feveral Tenants living remote from the Church, to erect Chapels 

for them, and fome for the Conveniency of fuch Lords and their Fa- 

milies, (as already remembred under the Title of Chapels) with Li- 

berty to put in whom they pleafed, provided he was a Perlon in 

Holy Orders: Aind the Bifhops in thofe Days granted thefe Privileges to 

eneourage fo good an Undertaking : which having been continued Time 

out of Mind, do now turn to a Prefcription. So that there are fome 
Donatives by Royal Licence, and fome by Prefcription, 

But it has been a Queftion, Whether fuch Donatives are properly, 

Benefices Ecclefiaftical? For Pet. Gregorius fpeaking of Chapels 

founded by Laymen, and not approvd by the Diocefan, nor as it were 

Lips fpivitualiz’d by him, plainly fays +, That they are not accounted Bene- 

“" fices, nor can they be conferr’d by the Bilhop; but the Founders and 

_._ . their Heirs may give fuch Chapels, if they pleafe, without the Bifhop’s 

p Seid al Confent +, And Lindwood is very prolix onthe very fame Head, ezz, 

"Whether St. Martins le Grand in London be an Ecclefiaftical Benefice 

* Lib. 3.Tit, or not*, arguing Pro and Con on this Subje@- But he at length con- 


2C.1%v- gelydesin the Affirmative ; fora Benefice may be obtain’d either by way 
Benificiati. 2 . of" 
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of Title, or elfe by Canonical Inftitution, And thus a Church being 
Donative, it begins only by the Foundation and Ereétion of the Donor ; 
and he has the fole Vifitation and Correction of it, and the Ordinary 
has nothing to do therewith: For if the King founds a Chapel or 
Church, he may exempt it from the Jurifdidion of the Ordinary, and 
in this Cafe the Lord Chancellor or Lord Keeper thall vifit the fame t+. +uthae 
And if the King does by his Letters Patents licence a common Perfon 21. 5. 60 
to found a Church or Chapel exempt from the Jurifdidion of the Or- 
dinary, the fame fall be vifited by the Founder and his Heirs, and 
not by the Ordinary + And as the Clerk comes in by the fole Ad of alee 
the Donor ; fo ke may reftore and refign it to him: For uenmgauodg;””” ™ 
codem modo quo Colligatum eft difolsirur. For tho’ the Clerk, when 
he is invefied, has the Freehold; yet he may diveft himfelf of it by 
Refignation, without any other Ceremony, and the Ordinary has nothing 
to do therein. In a Donative a Refignation made to one of the 
Founders, where there are more than one, is fufficient; for it enures 
to them all, as a Surrender fhall more efpecially, when they all con- 
fent theretmto and grant it de acco. 

But tho’ Admiffion, Inftitution and Indu@tion be not requifite in the 
Cafe of a Donative, as aforefaid; yet if the Patron dogs in refpeé 
of a Donative prefent a Clerk to the Ordinary, and faffer Admifion 
and Iniiitstion thereupon, he has thereby made it always Prefentative: 
For, as my Tord Ceke * and others t+ do pofitively aver, the very Ad- * Inftin. 1 
miffion, Inftitution and Induétion takes away the Nature of a Donative. P+ , 
And then the Ordinary fhall vifit the fame, Procurations fhall be paid, Rep. p. 63. 
and a Lapfe faall incus to the Ordinary, as in all Benefices Prefentative: 
But as long as it remains 2 Donative, it is exempt from the Jurifuiction 
of the Ordinary. Ifa Clerk, that has a Donative, be difturbed in his 
Incumbency, the Patron or Founder shall have a Qzcvre impedit pra- 
fentare, and declare upon the Special Matter. All Bifhopricks were 
anciently Donative by the King # And “tis faid there are certain fiCole Reg 
Chwuntries, which may be given by Letters Patents*. 3: fel 15. be 
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Of Drunkeunefs and Gluttony. 


Baga eBRUNKEN NESS, in Latin called Ebrietas, fom the 
“rq Prepofition CH.) which is the fame as extra or fine, and 
> Bria lignilying Meafure, that isto fay, without Meafure. 
te w There are many Evils and Inconveniencies that fow from 
see Drunkennefs: For it obfeures the Underftanding, hinders 
Senfation, difturbs the Brain, debilitates the Natural Vigour of the 
Body, engenders Yorgetfulnefs, and injures all the five Senfes, by which 
the whole Operation of the Body is govern’d; it expels the Appetite, 
weakens the taiets of the Body, caufes a Trembling in all the Members, 
kindles a Heat about the Liver, and renders the Blood thereof grofs 
and grumous, and denigrates the Colour of the Body: And hence 
a Fear and Horror, anda Talking in our Sleep, and fantaftical Vifions 
arife, a Foulnefs of the Mouth, a Dvbilitation of the Genitals, an 
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like; and thefe Things difemper a Man fo much, that they oftey 
eaufe a Grofsnefs of Body, and fometimes a Decay of Nature; 
and a Leprofy itfelf. And fo great a Deteftation had St. Auftia of 
this Vice of Drunkennefs, that fpeakieg thereof; he fays, Ebrietas 
cum. abforbet, a vino abforbetur, abominatur a Deo, def[picitur ab Au 
gelis & devidetur ab hominibus. And, again, he fays, That it takes 
away the Memory, confounds the Underftanding, diflipates the Senfes, 
excites Luft *, hinders the Speech, corrupts the Blood, debilitates all 
the Members, exterminates Health, and fhortens Man's Life. But I 
will not here treat of this Vice as a Phyfician, or a Moralift, but asa 
Lawyer; thewing how all exceffice Drinking has at all times been for~ 
bidden to the Clergy by the Laws of the Church. 

And here I fhall firft obferve, that all Drinking (ad Potus equales) 
was abfolutely forbidden to Clergymen, on Pain of Sufpenfion after 
Admonition +; not only by a Synodical, but by a Provincial Conttitution 
under Edmund Archbithop of Canterbury. Probibeantur Prashyteri, 
né ad potationes cant, nec bibant ufg; ad Pinnas, fays an ancient Con- 
ftitution of a Council held at London *, when the Clergy grew Scanda- 
lous to the People for this loofe and wicked way of living. The Canon- 
Law punishes this Crime of Drunkennefs with a Sufpenfion ab Officio 
vel Beneficioz: But our Conftitution is more fevere, and fays, a Be- 
neficio @ Officio: Fhe Council of Oxford not only ftriGly forbids all 
Clergymen from whatever tends to Gluttony and Drunkennefs, but 
it requires the Bifhops to proceed ftri@ly againift thofe who are Guilty 
hereof; according to the Form of the General Council; that is to fay, 
the fourth Council of Lateran, viz. by Admonition firft, and then by 
Sufpenfion. Lindeweod complains, That this was not fomuch tcok'd after 
as it fhould be, becaufe it brought no Profit tothe Prelates™. hope this 
Reafon will not hold among fuch as pretend to a Reformation of Religi« 
on, which will be very defective, if it extends not to our Lives as well as 
our Doérines: For there can be no greater Reproach than to fee thofe 
loofe and diffolute in thei# Conveffations; who think it their Honour to 
be Minifters of a Reformed Church. It wasa ftinging RefleGion on 
our Church by the Archbifhop of Spa’ato (who was no very ftri@ Man 
himfelf ) That be faw nothing veformd among us but our Detirines. 
I hope there was more of Satyr than of Truth in it: For, doubtlefs, 
there were many then (as there are now) of exemplary Lives, and 
unblameable Converfations among the Clergy. But if there be any o- 
thers, it will be the more Shame to the Bishops not to proceed again 
them, fince even before the Reformation the Canons were fo firiG@ and 
fevere in this Matter. 

In the Council at Weflminffer in Henry the Second’s Time, under 
Richard Axrchbilhop of Canterbury, all Clergymen are forbidden going into 
Taverns to eat and drink, unlefs upon Travelling ; and the Sanétion of 
this Canonis, aut ceffet aut deponaiur™. Sce alfo the Canon-Law+. The 
fame was forbidden in the Council at York in Richard the Firlt’s Reign, 
in the Council at London uider Hubert, in King Fobn's Time; and fince 
the Reformation the fame Conftitution is renew'd among King Fames’s 
Canonst. And there have been feveral Inftances of the Severity of 
our Ecclefiaftical Punifhments againft Drunkennefs in Clergymen. In 
the Eighth Year of King ames the Firlt’s Reign one Parker was de- 
priv’d of his Benefice for Drunkennefs+ ; and tho’ he pray'd a Prohibi- 
tion, yet it was deny'd him: And in the next Year another was de- 
priv’d for the fame Crime; and the Judges at Common-Law allow’d 


the Sentence to be good. And no doubt there are other Inftances of this 


Kind, 
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Kind ; but we had not known of thefe if they had not been preferv'd 
to us in the Law Reports, By the old Law f it was Death for the * Lev-ch. 10. 
Pricts zo drink Wine or flrone ‘Diink, when they went into the Taber“ %** 
nable of the Covgregation ; aud the Reafon given is, That they may put 
a Difference between Hol: and Unboly, and betezeen Clean and Uncleaw, 
aad that they may teach the Children of Urael all the Statutes which 
the Lerd hath {poken to thee ly the Hand of Moles. Which implies, that 
thofe who are given to drinking [Ze or Strong Drink are unfit to infiruct 
others in the Law of Ged. And God looked on them as fuch a Ditho- 
nour to his Worfhip, that he threatens immediate Death to them that 
approached his Altar when they had drank /Vinc: And the Feevs fay, 
that this was the Reafon why Nadab and Abibu were deftroy'd. In 
fhort, all Nations have abhorr’d a fottith and drunken Priefthood, as 
moft unfit to — unto God, or to offer Sacrifices for others, when 
they have made Beafts of themftlves. I hope, this Charge is not lying 
upon any of our prefent Clergy; for who would not rather run into a 
Wildernefs, or hide himfelf in a Cave, thantake fuch a Charge upon 
himfelf, if he could not refrain from this abominable Vice 2 
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Of a Duplex Querela, and the manner of pro- 
ceeding therez. 


SStee#S the Patron hasa Remedy atthe Common-Law by a Oxare 
ao Impedit, where the bifhop refufes to inflitute a Perfon pre- 
foe “* wee fented; fo likewife has the Clerk a proper Remedy in the 
uveiwgrs Ecclefiattical Court: For he may complain to the Court of 
piiePos Arches, if he be refus'd by the Bishop; and to the Court of 
Delegates, where the Refufal is by the Archbilhop: And, upon this 
Complaint, the Dean of the ches writes to the Bifhop in Form of 
Law, which Writing is in Latin called Duplex Ouerela. But becaufe 
by the Canon * the Bifhop has ‘Twenty eight Days allow'd him to in- *¢gn Jac.95, 
form himfelf touching the Sufficiency of the Clerk after the Prefentation 
is tendred to him: ‘Therefore, the faid Canon enjoins, that a Daplex 
Quercla hall not be granted till that Time is expix'd, and Oath made 
thereof, and that the Bifhop refus'd to grant Inftitution, or enter into 
Bond, with Sureties, to prove the fame to be true: And this under 
Pain of Sufpenfion of the Grantor from the Execution of his Office for 
half a Year, to be denounced by the Agrchbifhop; and that the Dzg- 
plex Ouewela Thall be void. In which Canon there is a Proesfo, that 
the Bifhop fhall not inftitute another in the mean time with Prejudice to 
the Perfon prefented fab Pand nullitatis. 
Asto the Form of this Refeript, and the Proceedings on it, it is as 
follows, viz. It ought to contain a Monition, that within five or nine 
Days the Bifhop dhould admit the Party complaining, und alfo a Ci- 
tation for him to appear cither by himfelf or his ProGtor at another Day, 
in Cafe he fhould tefufe fo to de; and then tofhew Cafe of his Re- 
fatal. And there is alfo an Inhibition feryed on him purfyant to the 
Nona Canon 
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Canon above-mention’d, not to admit another Pendente lite, "Thy 
Proceedings on it are thus, wiz: The Clerk, who has got the Prefen- 
tation, muft procure fome Perfon to admonifh the Bifhop to admit him 
within the time mention’d in the Duplex Ouerela, and three Days after- 
wards the faid Clerk ought to apply himfelf to the Bifhop and pray 
Inftitution, and tender himfelf ready to fubfcribe the Thirty nine Ar- 
ticles, and to take the Oaths of Suprenzacy and Canonical Obedience : 
And this he ought to do twice more within the Time prefcribed in the 
Duplex Onerela ; and if he cannot be admitted to the Bifhop’s Pre- 
fence, then he ought to make Proteftation in the Prefence of fome 
credible Witnefles. 

The Bifhop, after fuch Admonition, refufing to admit the Clerk, 
may be cited by a Meffenger to appear; and if that cannot be done 
Perfonally, then the Meffenger may acquaint the Bithop’s Servants, 
that he has a Citation ad Infiantiam R.B: to inftitute him to fuch a 
Benefice. ‘Then after the Day on which he fhould have appear’d, if he 
had been Perfonally cited, the Court will decree a Citation Yzis 
Modis, which muft be Perfonally executed if that can be done ; if not, 
then it muft be fix’d to the outward Door of his Houfe or Cathedral. 
Afterwards the Day of executing the Monition and the Inhibition, the 
feveral Days on which the Clerk prayd Inftitution, the Day of his 
citing the Bifhop, and of his Refufal to admit, gc. are to be certify’d 
by the Perfon citing ; and this is to be on the Back of the Duplex 
Querela. ‘Then the Bifhop, after three Proclamations, is declared Con- 
tumacious, and the Judge pronounces the Right of Inftitution to be 
devolved on him; and decrees that the Clerk fhall be inftituted, and 
that he will write to the Archdeacon to indué him. Then the Clerk 
mutt apply to the Archbifhop to examine him, and if he approves him, 
then he writes to the Judge Fiat Inftirutio: But before he is inftitu- 
ted, ‘tis ufual for the Clerk to give Bond to indemnify the Judge. 
But, 

If the Bifhop appears, and alledges a Caufe of his Refufal to admit 
the Perfon, as that the Church is full, or that the Perfon prefented is 
a Simoniac, unlearned, and the like, then they are to proceed to Tryal ; 
and if the Bishop fails in his Proof, the Judge then pronounces Sentence 
for his own Jurifdigion, and condemns the Bifhop in Expences of Suit. 
But if the Bishop will not defend the Suit, the pretended Incumbent 
may do it, and alledge that the Church is full of himfelf; but then the 
Judge will firft pronounce Sentence for his own JurifdiGion, becaufe the 
Bifhop has alledg’d nothing to oppofe it. But ifthe Bishop will allow 
fuch Incumbent to defend the Suit in his own Name, then the Judge 
cannot decree for his own JurifdiGion till the Caufe is determin’d. And 
in this Cafc, where the Bifhop appears and refufes to inftitute, ‘tis not 
a fufficient Caufe to alledge, that twoPerfons are prefented tothe fame 
Living ; and fo the Church is become Litigious : Becaufe, ifit was fo he 
ought to proceed upon a Fus-Patrovatis to try the Right. But if not, 
and one of them appears to be incapable, or otherwife deficient, he 
may admit the other without any Inquifition upon a Fus-Patronatis ; 
becaufe the Right of Inftitution pro bac vice is devolv'd on him thro’ the 
Negligence of the Bifhop. 

There are not many Inftances of this Way of Proceeding in our Books 
and Records; but fome there are. Sir Tim. Huzton’s Clerk was infti- 
tuted by the Archbifhop of York, and inducted by his Warrant or Man- 
date, upon the Refufal of the Bifhop of Cheffer to admit him *. Tis 
true, there was another prefented to the Church, who fued the Incum- 

bent 
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bent in the Court of Delegates, fuggelting that his Inftitution was weld, 
becaufe it was done by the Archbuhop out of his Province in 'Time o 
Parliament at e/tmiaffer ; and by Confequence the Induction mult be 
void: But a Prohibition was granted, becaufe the Church was full by 
Induction, which is a Temporal A&t; and which fhall never be made 
void but by a Suit in the Temporal Courts. Therefore, 2 Daplow 
Querela will not be a proper Remedy, where another Perfon is inducted. 
But if two Patrons pretending a Title to prefent, do each of them grant 
a Prefentation to his Clerk, and the Bifhop refufes one who brings his 
Duplere Ouerela, and upon that obtains Inftitution and Induction, and 
afterwards the Bihop grants Inftitution to the other, the Suit fhall fill 
go on in the Spiritual Court to punith the Bifhop for a Contempt in 
granting Inftitution after an Inhibition, and Pendente Gite; but in Re- 
{pect of the Incumbency a Prohibition was granted *. But in fuch a #y,o.Rep 
Cafe if the Bifhop had refus’d both their Clerks, and then one of the p. 8p. 
Patrons had brought a Ouare Impedit againtt him; and (pending that 
Writ) a Duplex Querela had been brought by the other: And upon 
the Bifhop’s Neglect to appear, the Archbifhop had granted Inftitution to 
the Patron’s Clerk, tho’ he had been Incumbent for fix Months, yet he 
fheuld be vemov’d, if the other Patron recover'd in the Oucre Lapedit, 
becaufe he came in Pendente lite}. +} Roll. Atm 

Note, This way of Proceeding againft the Biflop is very proper, where 391. Moors 
the Refufal is for Incapacity, or any other Perfonal Defe@ in the ®*P 57> 
Clerk ; becaufe thefe are Caufes, which the Spiritual Judge may try. 
So if the Refufal be upon a Pretence, that the Church is full; be- 
caufe the Plenary arifing upon Inftitution fhall be wy'd by the Buhhop’s 
Certificate. 


Of Eater, and the Celebration thereof. 
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HE Churches of all the Provinces of 4/a, which in the 


ih |e} Lime of the Romuns were govemn’d by a Pro-Conful, did 
tad, we fuppofe, as froma very ancient Tradition, that the four- 
Sta ~ teenth Day after the Appearance of the New Moon, to 
Ss be reckon’d from the Time of the Vernal Equinox, ought 


to be obferv’d in the Church as the Salutary Feaft of Eafer, iz. 'The 
fame Day whereon the Fear were commanded to kill the Lamb: 
And that they ought always on that Day, (on what Day of the Week 
foever it Should fall) to putan end to their folemn Faftings. Whereas 
it was (notwithftanding this Cuftom of the Jd/cticks) the general Pra- 
éice of the Church all over the reft of Chriftendom to a& after another 
Manner: For other Chriftians did not end thcir Faftings on any other 
Day than that of our Saviour’s Refurre@ion: And as they receiy'’d 
this Ufage from Apoftolical Tradition ‘as is pretended) it fill pre- 
vails in the Church. And the sdffarickh Churches (upon this Account) 
difforing from all others, efpecially the Laziz Church, in their Cole- 
bration of Eaffer, divers Synods and Affemblies of Biliops were cen- 
vend, which condemn'd the Pradice of thefe Chriftians, who were by 
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the Latins called Owarto-Decumani, and cenfwr'd as Hereticks: And 
Eafter was by the common Confent of thefe Synods ordain’d to be 
celebrated on the Sunday following the firit Full-Moon after the Vernal 
Equinox ; and thereupon they fent Circular Letters to inform the 
Brethren in all Places touching this Decree of the Church for the Uni- 
form obfetrving of Eaffer on the Day of our Lord’s Refurredtion ; and 
that the folemn Fafts of the Church fhould not be concluded till that 
great Day ; for fo ‘tis called by the fixth Canon of the Council of 
Aucyra. For we read, ‘That at the latter end of the fecond Century, 
there were feveral Councils held concerning this Affair in the Weftern 
Church, as at Rome and in Gaul; andinthe Eaftern Church at Pontus 
and in Paleftine. 

And thus the Lords Paflover, which we commonly call Ha/fer, was 
order’d by the Canon-Law™* to be celebrated every Year on a Sunday, 
otherwife ftiled the Lord’s-Day; becaufe our Lord on that Day of 
the Week, rofe from tlie Dead, and appear'd among his Difciples : 
And ‘tis faid by the fifth Apoftolical Canon, “ That if any Bifhop, 
* Prieft or Deacon fhail celebrate the Holy Feaft of Eaffer before 
** the Vernal Equinox, as the ews do, let him be depos’d.” But "tis 
to be obferv'd, That this Canon does not condemn thofe who kept it 
on the fourteenth Day of the firft Month regularly caleulated, but it 
feems to be direéted againft them only, who follow’d the Erroneous 
Calculation * of the ews: And, therefore, it is probable that it 
might be fram’d by thofe that obferv’d it as the Eaftern Chriftians of 
the firlt Ages generally did. Platina, in his Lives of the Popes, fays, 
"That this Feaft of Hajffer was firit fettled on a Sunday by Pope Pius the 
Firft at the Inftance of one Hermes, with whom he had cultivated a 
firi& Amity and Friendfhip: ‘For to confirm the wavering Minds of 
fome Men in this Refped, the Angel of the Lord appear'’d unto Hermes 
(as the Papifts pretend) in the Habit of a Shepherd, and declar’d to him, 
by way of Command, that all Perfons were to celebrate the Lord’s 
Paffover on the Lord’s-Day ; and this Meflage, or Order, he communica- 
ted to the faid Pope. See the Law above-quoted in the Margin out of 
the third Part of the Decretum. But tho’ there have been feveral Cri- 
tical Difputes concerning the very Day on which Ea/fer was to be kept, 
yet all unanimoufly agreed in this, That this Feaft was to be obferv'd in 
the Church; and, by the African Code, it is made ufe of as a Date. 
For fays the 106th Canon of that Code, “ Whatever Formal Letters 
“ ate granted, let ‘them mention the Haffer-Day of that Year. But 
“ if that happens not to be known, let the Eaffer-Day of the prece- 
“ dent Year be inferted, as fometimes in publick Dates ‘tis faid, After 
= the Confulfbip of A.C. &c. 

In the early Ages of the Church the Baptifm of Catholicks was ufu- 
ally celebrated at the Time of this Feaft; butif the Parties were 
threaten’d with any imminent Danger, or any other Neceflity requir'd, 

Baptifm 


* The Fewifs Calculations were very Faulty ; for their ordinary Year confifting only of 354 Days, 
their Paffover, which they kept on the 14th Day of the Month Wifaz, muft often-fall a confiderable 
‘Time before the Vernal Equinox ; which the Primitive Chriftians juftly looked upon as the Beginning 
of the Natural Year, Once indeed in 84 Years they intercalated one Month of 30 Days, but this was 
not enough, for in 84 Years they loft 32 Days, as Bifhop Beveridze’ has obferv’'d: So that when 
their Account was at the bef, it was two Days (at leaft) too foon, and fometimes.a Month. Vide 
sinus, a famons Arithmetician ot Aquiinin, in Pope Bilary the Fixft’s Time re@ify’d the Cycle or Gol- 
den Number for afcertaining the Feaft of Laffer, far beyond whatBujehius and Theophilus had done : 
And fome will have it, tat Viffor Bifhop of Capua, in the Papacy cf Pelagixs the Fixtt, did alfo 
xeGify the Miftakes of theRoman Abbot Dioayfias touching the Paschal Cycle. 
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Baptifm might be perform’d at any other Time: For if any of the F 
G.ntiles were converted by coming over to the Faith, they might be 
baptizd at any Time, and in any Place whatever, cither in the River, 
Sea, or in Springs and Fouatains*, And fuch as became Sponfors *con,5.Dill, 
or Sureties for them in Baptifin, promis’d to take Care, that they were =: 
not afterwards found to be Infidels. By the 66th of the Tindlam Ca- 
nons, now only reeeiv'd by the Au/fern Church, all Horfe-Races and 
Publick Shews were forbidden from Fic//er-Z2.ay to the Aiea Lord. 5-Day, 
commonly with us called Lew-Swadzy ; during which intermediate 'Time 
all Perfons were to attend finging of Pfalms, reading the Scriptures, and 
enjoying the Holy Myfterics. 

It was heretotore a Traditional Cuftom among the Fows, at the 
Time of their Paffover, to fet at Liberty one Perfon or other under 
Confinement in Bonds, and to releafe him from his Imprifonment, in 
Memory of the People deliver'd from Exyptiaa Bondage t; and this yar, capa® 
Cuftom they obferv'd, together with their “Avrwuiz, after they were Joh ay =7, 
reducd to a Province by the Roman Arms ; doing this (perhaps) that 
they might curry Favour with the Provincial Prefidents, and by this 
Means procure Mercy and Comspaifion to the People. ‘The Chriftian 
Emperors after their Conyerfion, left they fhould feem Ief Merciful 
to the Heathens than the Fews were, and as well in Remembrance of 
Ciri/fs Refurreion, as to teftify a Common Joy, which all Chriftians 
teceiv’d on the Score of their Deliverance from the Bondage of Sin 
hereby, ordain’d, That whenever the firft Day of Evfler came, all 
Prifoners and Captives fhould be fet at Liberty, and their Punifhments 
forgiven them, unlefs it were fuch as were charged with Crimes of a 
very heinous Nature +, And this, we read, they did on the Account 9¢. 1. 4. 3 
ot Piety and Religion towards God. 


: Bl aN SE LO a lS Ee NOS Arta a Cama al ar nal 
er a a et a wee fe badly ne Se a 
Qos FS at ee 2 eee Ss Se 


Of Ecclefiftical Crimes ia General, aad the 
Diftinttioa thereos. 


SMB "UE Church having a Jurifdiction by the Grant of the Civil 
pee Power in divers Crimes, which are of a Spiritual Nature, 
= be and punifhable in the Eecclefiaftical Court, I thall here 
NB treat in general of fuch Crimes as are of Ecclefiaftical 
Sy, Cognizance ; as derefy*, Incef?, Adultery, Wavredum, Sa- ‘ X. 5. 7 BaF 
crilege, Blalpovreys Ufary t, Simouy , Perjury, and fuch :"y 19 pee 
others as are compriz'd under the Sin of Dexwvry ; and under their pro- tor. 
per Titles handle them in particular. Among thefe there are fome #* 5 3-18 
that are merely of Ecclefiaftical Cognizance ; and others, that are of a 
mix'd Nature, that isto fay, fuch as are cognizable both in the Fcele- 
fiaftical and Secular Courts: And fir, of fuch as are merely Ecclofiafti- 
cal; and, therefore, only Cognizable in the Ecclefiaftical Courts, 
Among thefe by the Casoa-Lew the firk is Heref?, which being 2 
Crime merely of an Kcclefiaftical Nature, the Secular udge cannot 
any Means intermeddle therewith: a Point of Cognizance, but has 7 
rome) he 
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the Power of exccuting the Punifhment inflifted thereon by the Peble: 


* Abb.inc.8. fiaftical Judge *, at his Requeft and Petition, or (we commonly fay) at 
&sn the Requeft of the Church: And as this isa Crime merely Ecclefi- 


+ Abb. fup- 
th, 20. 


aftical ; fo does the Punifhment and Declaration, of what is Herefy, 
belong to the Ecclefiaftical Judge. Secondly, By the Canon-Law 
Simony is a Crime merely Kcclefiaftical, and, confequently, pu- 
nifhable by the Ecclefiaftcal Judge alone +: For it had its Original 
Prohibition from the Church; and (in Popifh Countries) is regu~ 
lated according to the firia Rules and Inftitutions of the Canon-Law ; 
but with us in Lingland it admits of fome Temperament and Reftrigion, 
as I fhall fhew hereafter under that Title. But tho’ the Crimes of 
Herefy and Simony are both by the Canon-Law equal unto the Crime 
of Treafon; yet even by that Law the Crime of S¥momy is not of fo 
enormous a Kind as that of Herefy. Thirdly, Wo may reckon Concubi- 


£ Abb, fup. nage t, (or what the Canon-Law Stiles Whoredom) to be a Crime merely 


m 25. 


Eccletiaftical, fince ‘tis deem’d no Crime by the Cic#/-Law, but had its 
Original Prohibition from the Laws of the Church; and, therefore, 
the Church has only Cognizance thercof. ‘Tho’, according to Al/fi- 
enfis; Concubinage, or the keeping of Concubines, was prohibited and 
condemn’d even by the Ciod/-Law itfelf: But, I think, the Cict/-Law 
only prohibited Concabinage or fumple Fornication indire@ly, and not 
direGtly, And, /a/ff/y, In one Word, we may reckon all fuch to be 
Crimes merely Ecclefiaftical, which are not Crimes according to the 
Prohibitions of the Temporal or Civil Law ; as Ufury, Blafpbemy, Sa- 


*Abb.inc.8. cvilege*, Perjury t, and the likeare: For thefe are not merely Canoni- 
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cal; becaufe, according to Hoftienfis, the Cognizance thereof (at leaft} 
in Refpe& of fome Pecuniary or Corporal Punifhment does alfo belong 
to the Secular Judge: But ‘tis otherwife in Refpect of Ecclefiaftical 
Cenfures to be fulminated againft fuch Criminal Perfons. 

Among fuch Crimes and Offences as are claim’d to be Punifhable by 
Ecclefiattical JurifdiGion fome are of a publick, and others of a private 
Nature. The firft are thofe that may be profecuted by any Ac- 
cufer or individual Subje& whomfoever. As for Example, an Offence 
againft God is reckon’d a Crime of a publick Nature, and any one of 
the People may be an Accufer herein ; becaufe what is committed or done 
as an Offence againft God, feemsto be an Offence againft Men, as God 
is the Lord and Father of us all: And fuch are the Crimes of Blaj- 
phemy, Idolatry, Herefy, Apoftacy from Chriftianity, Schifm, Perjury 
inan Ecclefiaitical Court, Polluting and Defiling of Churches, Dz- 
Sturbing of Divine Service, Violating and Prophaning the Sabbath, 
Neglett of the Sacraments, not frequenting Publick Prayer, and the 
like. For St. Paul has reduced all Feclefiaftical Offences (I think) to 
fome one of thefe three Heads, as either being contrary ta Piety to- 
wards God; to Fuftice towards our Neighbour; and to Sobriety to- 


+ Tit. capa. waras our Selvess. That, which is againft God, the Latinifts ftile Tnz- 
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pietas; that, which is againft our Neighbour, they term Facénus ; 
and that, which is againft a Man’s Self, they call Flagitium ; tho’ the 
two laft are often confounded without obferving the true Propriety of 
Words. Under fuch Offences as are contrary to Juftice the Church 
xeckons Stmony, Usury, Diffamation, Subornation of Perjury im an 
Ficclefiaftical Court, Sacrilege, Dilapidations, not building of a Church 
enjoyn'd by a Teftator, not fencing the Church-Yard ; not repairing the 
Church or Chancel, and not keeping of it in a decent Manner ; Violence 


#5 &6E,6, done toa Minifter ; Violating of a Sequeftration made for Tithes not 
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paid; and Fighting or Brawling inthe Churchor Cburch-Yard™, = 
the 
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the like. And againft Sobriety the Law reckons fuch Crimes as thefe, 
viz. Adultery, fmple Fornication, Jnceft, Polygany, and all manner of 
Incontinency, which is not made Death by the Law of the Realm; Sod/- 
citation of a Women's Chaftity, Drunkenne(s, Filtiy Speech, and the like. 
But fome of thefe, I think, are rather Crimes of a private Nature, I 
find in the Writers of the Cisv/ and Canon-Law feveral Offences af 
firm’d to be of Ecclefiaftical Cognizance, which may feem (even in this 
Realm) to be fuch, tho’ I do not expreily read of them to be fo ac- 
counted either in the Statutes or Reports of the Common-Law: As 
for ciolating or difturbing the Liberties of the Church ; for admitting 
Excommunieated Perfons to an Action, or to give Evidence in a ‘Tem- 
poral Court ; forging Letters”, and other Matters Ecclefiaftical, as Tefti- 
monials for Ordination, (rc. digging up of bury’d Corpfes; Durying of 
Excommunicated Perfons or notorious Hereticks in the ufual Places of 
good Chriftians + ; and, /a/tly, dbettors and colantary Company heepers 
with Excommunicated Perfons. 

According to Criticifin, there is this Difference between what we 
in Lavin call Peccatam, Delittam aud Crimen: For a Peccatens is the 
fame with what we in other Words call an eoé/ and wicked Ait : 
But 2 Delitfuen, according to Andreas, is a forfaking or departing 
from a good Aion, that is to fay, Dereliflam. But what we call a 
Crime, is a heinous or heavy Sin or Peccatum ; and deferves Accufa- 
tion and Condemnation: Or in other Terms a DeleGHlam is what the 
Eagiciaus call Genus Generalifimum, whether it arifes and proceeds 
from the Mind or not: But that which we call aCrime, is what they 
ftile Genus Sub-alternum ; and under the fame is comprehended Theft, 
Adultery and other Sins; which proceed ea Anim, and from an evil 
Confcience, according to the Archdeacon’s Comment thereon™*. A 
Grime or Sin is faid by the Canon-Law to be greater or Ieffer, as it 
more or lefs draws us from the Favour of God; and as it recedes in 
like manner from the Rules of the Holy Scripture: And when it may be 
faid to recede more or lefs from the Rules of Holy Writ, fhall be meaturd 
by the Standard of that Contempt which it carries along withit. But ‘tis 
to be obferv’d, That every Crime committed by a Clergyman does not 
immediately deferve Depofition: For there are fome Crimes that de- 
ferve a Sufpention only; and others, that deferve Depofition or Degra- 
dation (as aforefaid) which is a perpetual Removal of him from the 
Miniltry and Service of the Altar; but Sufpenfion is only a Removal 
of him from thence for a Seafon ; and of Snfpenfion there are feveral 
Species, as will afterwards appear under that Title. 

Both by the Cicéd and Canon-Law a Delinquent, on the Account of 
a Crime committed by him, is fubjed& to that Judge’s Court or Jurif- 
diGion where fuch Crime or Offence was committed or begun ; becaufe 
by the AG of offending he has in that Point made himfelf a Subje& to 
the Court or Territory of fuch Judge, and has oblig'd himfelf Ratione 
peas}: And this is true, whether he be fued there Craslly or Craminally 
for the faid Offence; for Symaachus in his Decretal Epifiles, writes 
to this Purpofe, ojz. Facenus, ubi admilfion off, dabet expiaré. And 
the Emperor Conftautine fays, That he who commits any Crime, fhall 
be Subje@ tothe Publick Laws of that Province, within which the 
Crime was committed; and that ke fhall not plead any Privilege or 
Prefeription to the Court. And he affigns a Twofold Reafon for this. 
Firf?, Because the Plaintiff fhould be the better enabled to prove his 
Charge, as having his Evidence in a greater Readinefs in the Province 
Where the Ofence wasdone: And, Secondly, That by not going ie 
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of the Province, he fhould not be fubjea& to greater Expences than tlie 
Matter would bear. And as each of thefe Redfons do favour and re- 
fpe@ the Plaintiff, he may furely renounce this Favour, if he pleafes ; 
and cortvene the Defendant into any other competent Jurifdiction. 

An Ecelefiaftical Crime or Offence is brought into Judgment either 
by the Promotion of fome Party ; or elfe by the Inquifition or Enquiry 
of the Judge. The firtis when any one does in a voluntary Manner 

*%.%% impeach or aceufe another of fome Crime committed*: And the fe- 
cond is, when the Judge proceeds againft and profecutes Delinquents | 
ex mero Officio. And this Enquiry is cither Special or General. The 
firft is, when the Judge does by Virtue of fome probable and well- 
grounded Fame, or elfe on the Information of Credible Witneffes, en- 
quire touching fome certain Crime or other committed: And the fe- 
cond is, when the Churchwardens and Sidefmen of any Parilh, which 
in our Books are called Teffes Syxodales, do upon Oath in a Vifitation 
denounce all manner of Crimes committed within their Diftrict to the 
Judge, who impofes this Oath on them; for after they have taken 
this Oath the Judge demands their Prefentments in Writing. 
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Of Ecclefiaftical Elections, and of the Form and 
Confirmation thereof, 


RS MONG ll the legal Methods, whereby Ecclefiaftical 
ers Oe Benefices were conferr'd on Clergymen, that of EleGion 
aan A - was anciently held the chiefeft, and beft adapted to the 
Salou 3 Ne end of their Fun@ion, as long as EleGtions were made 
ay a without Strife, and were pure and undefiled in the Church: 
ASEEAEE Hor “tis to be obferved, "hat no one ought to take this 
Honour unto himfelf, unlefs he be called of God, or by God’s Com- 

6.1} -mifion, as Aaron the High-Prieft was*. Therefore an Eeclefiaftical E- 
nx. lWétion, according to Goffredust, is nothing elfe but a Canonical Calling 

rin, OF fome fit Perfon or other unto fome Sacred Dignity or Preferment in 

,, tac Church, or elfe into fome Religous Fraternal Society therein#. For 

;.ciot, Clergymen do by way of EleGion afcend unto feveral Degrees of Dig- 
-vi15. nity in the Church, and being there placed, do not only exercife fuch 
Things as relate to Orders, but to Fanifdiction alfo, after they have 

received Confirmation and Confecration in their Office. And, in this 
Definition, I call it a Canonical Calling; becaufe every fuch EleGion 

ougixt to be made accerding to the Form of the Caxon-Law, that is 

to fay, by fuch Perfons as have the Right and Power of chufing accord- 

ing to the Form prefcribed in the Canons of the Church. For a Cano- 

nical Election, in Refpeét of its Form, is not only taken in a large Senfe, 

but alfo in a foritt and more confix'd Acceptation. That I call a Ca- 

nonical Election in a /arge Senfe, which intervenes and is made accord- 

ing to the Law of right Reafon, where there is no Format all obferv'd 

and pradis'd ; but only the Confent of the Perfons electing and the 

* X.1. 6.10. -Perfon cleced is neceflary *. And that1 term a Canonical EleGion in a 
JStritt Senfe, which is made by the Intervention of all Things, which do 

not 
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not carry fo much of a Solemnity along with them, as they do a Sub- 
{tance *. And, Jad}, 1 Stile that 4 Canonical Eledtion in a more Conefite’ ad * % 1. 64a 
Acceptation, when all ‘Things intervene, which not only carry Subftantials, 
but even Matters of Solemnity tow along with them f. 1 Gg ite 2, 

From what has been premis‘d, it then appears, That an Ecclefiaftical 
Bleetion properly is when the Canons of any Church mevt and chufea 
Prelate or Headto prefide over it, and it transfers or gives a kind of 
Right to the Perfon thus elected: And this Right is compleatly finith’d * 50D: 17, 
by Confirmation. But if an Election be not made within three Months by 
fuch Perfons as have the Power of cleGing Bithops, the Right pailes by 
Devolution to the next Supcrionr in Point of Order; and thus from Su- 
periour to Superiour, till fuch Election is fully made; and if it be not 
made within fix Months, the Electors fhall be punith’d according to the 
Canon *; as from a Bithop to the Archbifhop, and fo onwards, In all *x. 1.6.43 
Hleéions, as well as in other Refpe&s Men ought to be honour’d, re- * 3+ 8 6 
garded and efteem’d according to their Merits and Virtues; and not 
according to their Ageand Riches: And thusaccording to the Canon- 
Lew an Abbot ought to be eleéed and ordain’d according to his Vertu- 
ous Merits; and not according to Order, or the Time that he has 
been in a Religious Howfe. And this gencrally holds true in all Men: 
For a Doétor of fefler ftanding ought to be preferr'd and henour’d in 
his Election, if he be more learned and vertuous, and ought to have the 
Preference to one more ancient than himfelf, if fuch a Perfon be a vi- 
cious and illiterate Man: But if a good Man be eleéted to any Dig- 
nity, and a betterthan himfelf be found ; yet fuch a Eledtion fhall not 
be vitiated from hence t. Note, The fix Months juft now mention’d ze~ +X. 1.6.32, 
{pects inferiour Clerks, and not Bifhops and upwards. 

In the Bulinefs of an Eledtion to an Ecclefiaftical Benefice, “tis not 
only neceffary to cite all fuch Perfons as have a Concern and Intereft 
thercin+; but the Bulinefs of an EleGion ought alfo to be difcufs'd and +%- t- & 2% 
examin'd in Point of its Merits, otherwife the Confirmation thereof 
fhall notbe valid. And henee it alfo appears, that in the Bufinefs of 
a Prefentation to a Living, which is Equivalent to the Affair of an 
EleGion, it is not enough to cite the Parties; but the Matter itfelf 
ought to be difenfs’d and examin’d. But tho’ the Confirmation of an 
EleGion made without a Citation be null and void; yet the EleGtion 
ftands good in its fullStrength and Vigour, in fuch a manner that no En- 
quiry can be made touching the Validity of the EleGion itfelf:, if it has s v1.1.6.39- 
been made according to the Subftantial Form thereof ; and the greater 
Part of the Chapter has confented thereunto. In an Election a Verbal 
Choice is requird asa fubftantial Form thereof. And hence it is, that a 
Fac which zacéz/y imports the Choice of the Perfons ele@ing, and is 
called a fimeple Fact, is not fufficient hereunto: But in an EleGion, 
wherein it is not neceflary to obfurve a Form, Words are not requir’d ; 
provided there be a Conffet of the Elettor's Confent by the Fa itfelf, as 
it happens in carnal Matrimony. Therefore, whenever the Form of an 
HleGtion is not obferv’d, the AG of Ele@ion is null and void ip/o Fure. 

A legal EleCtion fubfifts under a Threefold Form ; as it is or was 
made after one of thefe three enfuing Ways or Methods *, evz, Frrf?, *42 Dither, 
‘The more ancient Way or Form of EleCtion was by the Infpiration of * ™ & 4* 
the- Moly Ghoft, which was the Way and Method whereby Chig/#’s 
Difeiples and Apoftles were chofen, as we may read in the Holy Scrip- 
ture ¢, and which the eleven Apoftles themfelves made ufe of in ch + Mat.cap.t0 
Matthias the twelfth Apoftle, in the room of Fudas Icuriors An Lik, 9 
this Form of EleGtion feems to be, that, wherein all the Electors did Vale & 
: 2 pp wit 


249 Parergin “Furis Canonce Anglicane, 

with one Voice and common Confent pitch on fome one in their E. 
leGions, which in the firft Ages of Chriftianity were made without any 
Corruption or Difturbance whatever ; becaufe their EleGtions were then 
*%.1,6,42, govern'd and directed by the Holy Spirit indeed *. And in th’s fame 
tinanimous manner the firft Chriftians chofe the feven Deacons in the 
¢ AQscap.6, Time of the Apoftlest: And they themfelves chofe Pau/ and Bar- 
Ads cap. 15. xabas; Silas and Fudas as Chiefs of the Church: But thro’ the Broils 
and Contentions of the Clergy, whom the Holy Ghoit had forfaken, 
this Form of EleGion lafted but very little longer Time than that of 
the Apofiles. For foon after their Deaths Corruptions got into the 
Church ; and Elections were feldom made with any Unanimity, but 
with much Strife and Hatred; which plainly thews, they were not 
governd by the Spirit of God. And, therefore, a fecond Porm of E- 
leG@ion was found out, and made ufe of in the Church, which was by 
+X. 1.6.42. way of Sérutiny +: Wherein ‘tis uftal for all the Eleétors affembled toge- 
ther to chufe three Perfons of the Chapter or College to take the Poll or 
Scrutiny of fuch who have Votes in the Ele&tion, which ought to be given 
Separately and in a fecret manner: And then either the Scratators 
themfelves or elfe fome Notary in their Behalf ought to reduce the 
EleGtors Names into Writing, asthey come to vote, together with the 
Names of the Perfons they poll for: And when they have counted the 
Number of Votes given for each Perfon nam’d, and compard them 
well together, they ought to publifh the Election by the Mouth of one 
of the Scrutators, whom the other Scrutators have pitch’d on for this 
* v1.1.6.21, Purpofe *; declaring the Number of Votes given in Favour of each of 
the Perfons named at fuch Ele&ion, commonly called Candidates ; and 
then he fhall pronounce for the Perfon, whom the majority of the Chap- 
ter or College has chofen. The third Form of an Election was that 
4X. 2.43.13. OF a Compromiffum t, viz. When fome certain Clergymen qualified by 
Law had a Power granted to them of electing by a Compromife eithcr 
Determinately, viz. on this Condition, That the Compromiffarii thould 
chufe according to the Votes of fuch, whofe Votes they were oblig’d to 
{crutinize, or elfe abfolutely by a Compromife made by them. And 
thefe Perfons were likewife bound by the Mouth of one Perfon to de- 
41.16.23, clare the Eledtion of him that has a majority of Votes+. But as the 
Method of Eleéting by Infpiration has been long fince departed from the 
Church, tho’ fome Men vainly boaft of it ftill; fo the Form now is only, 

faid to be Twofold, wiz. by Scrutiny and Compromife. 

The Ele@ion of a Bishop ought (if poffible) to be made in the Cathe- 
dral Church, and if the fame be made in any other Place (unlefs it be 
on a good and lawful Account) it isnot valid *: But if Cuftom has or- 

* Abb. inc. der'd any other certain Place, we ought to abide by fuch a Cultom: 

ax. 1-612. But tho’ the Canonical Conftitution does not ftri@ly require it to be made 
in the Cathedral, yet it matters not where it be made either in the 
Choir or Chapter-Houfe, or in any other the like Place fit for Clergy- 
men to meet in; provided it be made within the Verge of the Church. 
An Election made by the leffer Part of the Chapter does not hold good, 
nor can it be ratified and confirm’d by any fubfeqnent Confent what- 

}X.1.6.29. ever t: Nor can it be faid to be made by the Community, if all Per- 
fons belonging to the Chapter do feparately and fingly give their 

Abb, in c, Comfent without being affembled as a Chapter}: For their Confent 

29,X,1.6.2.8. OUght to be given in Common as a Body Politick, and in a Collegiate 
manner, 

It has been already faid, that an Election ought to be folemnly 
publifh’d, but the Lawyers are not well agreed among themfelves 

im 
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in what nianner this Publication ought to be made: For fome will 
have it, that this Publication ought twice tobe made, cz. once to the 
Chapter in the Prefence of the Canons, and a fecond time to the Lai 
and Clergy being called together by the ringing of a Bell, if the Perfon 
eleded be an Archbifhop, Bilhop, and the like. 

But, I think, it matters not in what manner this Publication is made, 
fince the Publication of an LleGion is not a Matter of Subfiance there- 
in, and ‘tis fufficient if it be not a clandeftine Ele@ion: And, accord- 
ing to Hoffienfis, fuch Publication is of fo little Effence thereunto, that 
an Omiffion thereof fhall not vitiate the Eleéion, tho’ fuch Omilfion 
be made on Purpofe to prejudice the Perfon elected. Alter this they 
ought to fing the Hymn, I praife thee, O God: And after this Hymn 
fung, the Bishop, if he be there prefent, ought to be carried to the Ca- 
thedral Church, and there placed on his Throne, or in his Lpifcopal 
Chair, unlefs the Perfon thus elected refufes to confent to fuch Election”, +x, 1, ¢, 23. 
which he feldom does; or after fuch Ele@ion waves and renounces his 
Right ; for he may renounce his Election. before the Examination there- 
of is referr'd to his Superiour for the Confirmation of it. The Ad of 
Eleétion is one individual A@, tho’ fuch Election has feveral Parts in it, 
cic. ‘Che Beginning in a Scrutiny or Compromife ; the Middle A& con- 
fifts in the cafting up of the Poll; and the end in the Publication of the 
Election. 

‘Vhe Election of Canons may by Cultom belong to the Chapter alone 

without the Bifhop t, as the Cafe of the Chapter of Wo/turno was, which 1 4bb. ia c 
refus'd to admit and receive certain Canons, which the Bifhop of that 23%" °™ 
Church had chofen and inftituted thereinto ; faying, That fuchEleGion ~~ 
was attempted in Prejudice of them and their Right. Onwhich Account 
the Bifhop fued out Apoftolick Letters tothe Bishop of Florence again 
thefe Canons, praying the faid Bifhop, that he would prohibic thefe 
Canons the doing him an Injury in his EleGion of them; and that for the 
future they would fuffer him freely to exercife this Right of Choice. 
The Bifhop of Ploreuce, after Conteftation of Suit, and Proofs receiv'd 
on the Articles exhibited, doubting which way to proeced, confulted the 
Pope by remitting the Procefs to him: Who gave for Anfwer, That 
he Should abfolve the Canons from the Bifhop of Poalrurne’s Charge ; 
becaufe he feems to dono Injury, who makes nfe of his own Right ; 
and this being the Right of the Canons from an Immemorial Enjoy- 
ment of it, they did the Bifhop no Injury. And tis notorious, that in 
Tulcany it isa general Cuftom obferv’d in all Cathedral Churches 
for the Canons to chufe their Canons without requefting the Bifhop. 
By the Canon-Law an Ecclefiaflical Election, whe:cin Laymen inter- 
vene with Clergymen, is entirely null and void, becauie the Form there-~ 
of is notobferv’d: For in Hatred hereof the Law has formally intro- 
duced itfelf; faying, That Laymen fhall not be prefent, and if they 
ate, the AG hall be totally annull’d. But ’tis otherwife if no fuch 
Form be introdue’d ; as in other Corporation-A@s, wherein the AG@ is 
not vitiated and made void, tho’ unqualified Perfons be admitted 
eappunto, if the Majority be qualified, and do clect as they ought 
to do, 

‘Tho’ a Canonical EleGion onght to he confirm’d by the Superiour ¢ 4 X. m6. 3. 
fas aforefaid) yet fuch Superiour before fuch Confirmation ought to 
enquire touching the Lite and Converfation of the Perfon clected, in 
the Place where he had his Refidence and Abode, and if on fuich E- 
lection he fhall be thought worthy in refpec of Life and good Mann:rs, , Abb. j 
his Bleétion ought to be confirm’d without Delay *; for Cuntirmation .. so hay 

immedi- 
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*X.1,6.3. immediately follows Election *, and gives Power of Adminiftration to the 
+X.2. 5.16, Elected t+. And here ’tis to be obfery'd, that Confirmation isa Matter of 
Neceflity, tho’ the Election itfelf be a Matter of Will and Pleafure ; for 
| Abb, in c. the Canons of a Church are not bound to cleét any one certain Perfon", 
14.1.6.3. fince that would be Hopfon’s Choice (as we fay in Fuglih) but may 
chufe whom they pleafe, provided he be a Perfon fitly qualifyd: And 
then the Superiour, to whom Confirmation belongs, cught ex debiro 
Fuftitie to confirm the Eleéion, if nothing hinders the Perfon elected 
from being confirm'’d. And hence it is, that the Power of confirming or 
inftituting the Perfon elected or prefented to a Living, which of Comox 
Right belongs to the Bifhop, does on a Vacancy of the See pafs to the 
$X.1.33.14, Chapter +: But ’tis otherwife in the Bufinefs of a Collation, or an Elec- 
#X, 3.9. 1, tion properly fo called*. And the Reafon of this Diverfity is, becaufe 
Inftitution and Confirmation is a neceflary A@; and the Superiour is not 
at liberty herein, as exercifing a neceflary Point of Jurifdi@ion. And 
Secondly, from hence it appears, That Election does not give a Plenary 
of Right, before the Superiour has confirm’d the fame: And, there~ 
fore, the EleGtion ought of Neceffity to be confirm’d ; and by Confir- 
mation the Perfon eleted acquires the Exercife of the Right accruing to 
him in his Office of Prelacy, if fuch EleGion be not null and void; 
fince before Confirmation he has only a Right in Habitw and not in 


+63 Dif. 9, ately fubjec to the Popet: But "tis otherwite, if they are only mer 
X.1.71- diately fubje& to him, as Provincials, and the like#; who tho’ they 
+ VI. 166.36 ave exempt, yet they have a general Superiour of their Order, by whom 
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In granting Conlitmation all fach Perfons ought to be firft cited who ’ 
have oppos'd the Blettion ; and thefe ought to be cited Nomination, if 
the Lloction wasmade by Part.afthe Flettors: But ifthe Llettion was 
made unanimouily, and Cencarditer, then all fuch Perfons ought to be 
cited 19 general, Who may or will obje‘t any Thing againft tuch Elee- 
tion ; to appear at @ certain Day and V’lacc, when the Confirmation is 
to be pestorm’d, in order to thew Caufe of their difapproving of the 
Election, and to impeach th: Contirmation thereof". And thus as an * VL 1.047 
Election gives a Beginning to fome Church-Preferments; fo does Con- 
firmation add a Perfection thereunto: But “tis the Entrance on the + Belk it 
Office, that gives a Pefleffion thereof ft. Hub. oie 
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Of Efpenfals de futuro, commonly called Pras 


Contracts. 


(LS HO’ this Word Sponjalia, in Englif called Efpoufals, in 
We pul ty the proper Import thereof only fignifies a Profpect of future a y 4 
iW i 7. Marriage™ ; yet ‘tis not always confin'd to this Senfe alone : jj, in x. re 
cael i =)F} For fometimes ’tis extended to denote Loce-Gifts made by 4¢.5. 8.1 
ime = Parties betrothed; as Fewels, Bracelets, Chas t, and a 
namely the Réwg itfelf +, being often usd as anaflured Pledge of a per Tra&. de 
fect Vromife!. But fometimes ‘tis taken for that Portzoz of Goods Sport. « » 
which is given for, and in Confideration of the Marriage to be folem- ~ ae * 
. 1* E a 
nized* ; and fometimes for the Banquet or Feaf? made at the Celebra- vi cap.38 
tion of Marriage +. Our Common Sawyers indeed do ufwally confound “ea 
thefe Terms of Fipenfs/s and Murréaze, uling them promifcuoufly for j¢, y. 25. - 
each other#: But yet they do not confound their Natures with the t Cie. lib 4, 
Names themfelves: For till the Celebration of Marriage they do not —_ Abr, 
repute the affianced Couple as one Perfon, nor deem their Mfue as Tit. 2x¢.ny 
lawful ; nor docs the Man gain any Property in the Woman's Goods, — Tit. 
nor fhe any any Dower in his Lands by Force of a Matrimonial Con- Repu in 
tract alone, without Solemnization of Marriuge *, according to Per tins, 1. 46. D. 50. 
Tit. Feoffments, fol. 40. But tho the Ciei/ians feldom ule the Word 6 Par ' 
Efpoulals for Matrimony itfelf +, but rather for a Preamble thereunto #; p.c3.1. 
making no lefs Diiference betwixt E/paz/als and Alatrinmony than be- + Sickard. in 
twixt the Promife and the Performance of the Ac&t ': Yet both the i“ me 
Creiliavs and Cancréf?s in favourable Cafes generally *, in Matters in- y D.23.z. 38. 


different often, and fometimes in ftrict and penal Cafes}, do liken Dé. = c. 


fir Inventors of the feveral Names of Efpoufals ce futaro, and |= >". * 
Efpoufuls de preferti|: And yet oftentimes they make little or .77*{77* 


no Difference betwixt the Natures and Bifects of thefe Kinds of rab, 4. 1 
Efpoufals* Siok ee 
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, The Latin Word Sponfalia is deriv'd from the Verb Spondeo, which 

*De23, 2 2. is to promife *: And hence it is, that the Perfons betroth’d or affianed, 

and not yet marry’d, are in Latin called Sponfus & Sponfa, that is to 

fay, the promis’d Couple. Therefore 1 fhall here (according to the 

Lawycr Alodeftinus) define Efpoufals to be a mutual Promife of a 

future Marriage, rightly and duly made between fuch Perfons, as may 

+D. 23. 2.x. lawfully make the fame f. In which Definition I fhall make fome par- 

30 Q.5+3 ticular Remarks. 7r/f, That this Promife muft be mutual. Secondly, 

That it muft be made rightly and duly. And, Thirdly, le muft be 

made by them, to whom it is lawful. And, Fir/?, As this Promife is 

deferib’d to be mutual, ’tis not fufficient for either of the Parties to 

} X.4 1.26 promife alone fingly*: And, therefore, (for Example) if the Man fays 

& 31.% 1.to the Woman, I promife that Iwill marry thee ; and the Woman does 

oat not promife the like to the Man, this is a Contra& that walks upon one 

il Dd. in c. Leg; and, confequently, not of any Force inLaw ||. And fo cice ver/d, 

34% 4 % if the Woman promifes, and not the Man, it fhall be deem’d a lame 

Contract. Nor is the filent Party in this Cafe prefum’d to confent ; 

unlefs fuch Confent appears either by Words, or (at leaft) by fufficient 

* Abb, inc, Conjectures *. As when the Father and Mother contraéts Efpoufals, or 

14.%.4.2. promifes Marriage for their Child, the Child’s Silence in this Cafe 

(if prefent and hearing the fame) fhall be taken for a Confent and Ap- 

}Abb.ine.5. probation thereoft; tho’ “tis otherwife, if any other Perfon than the 

x2. 23. Parents takes on him to {peak or anfwer for the Party, in which Cafe 

the Parties Silence doesnot prove any Confent at all, according to 

Innocentius, the Archdeacon, and others. For by the Canon-Law Pa- 

rents may contract Efpoufals for their Children ; and fiuch a Contra@ 

+x.4.16.2, fhall be valid, if they are under Puberty +. And in former Ages fuch was 

% 4.1.29. the Authority of Parents, and Obedience of Children (as fome will have 

it) that Parents made Promifes of their Children’s Marriage,and not the 

gate: Tar. Children themfelves ||, who neither would, nor could, without the Pa- 

me’ SP vents Confent prefume to make any Promife concerning a future Mar- 

riage, much lefs proceed to the adual Celebration of Marriage with- 

out the Parents Approbation. But tho’ Efpoufals contracted by Parents 

are now valid by the Canon-Law, yet they may not compel their 

*VI. 4.2.1. Children on that Account, even by that Law, to contra& Matrimony *, 

nor by the Cici/-Law is a penal Stipulation forfeited on this Account, 

becaufe fuch a Stipulation is conceiv’d and drawn contrary to good 

Manners: And this is not only true, when the Penalty is infliG@ed on 

the Children ; but alfo if it be levy’d and eftrcated againft the Parents : 

For there ought to be the greateit Liberty imaginable allow’d and gi- 

+X 4, 4, ven to Children in Refpect of Matrimony}; becaufe if fuch Liberty 

of contraG@ing Marriage be taken away, ‘tis eafy to conclude, that 

nothing but Strife and Difcord will enfue thereupon between Husband 

and Wife ; and (perhaps) they will lay mutual Snares for each other’s 

#X.4.1.17- Life +; and, therefore, the Law has thought fit to obviate and provide 
X.4.1 22, againtt fuch dangerous Confequences ||. 

Secondly, Whereas this Promife ought to be duly made, we ought 

_. toconfider that this Word duly, in the ftri& Senfe of it, relates only 

“irs * b to the Formalities of the A@ or Contra& * ; but, in a more ample Sig- 

Reb L.73 ification, it comprehends whatever is included within the Compas of 

D. 52.16. the Word rightly, viz. Whatever refpeds the Juftice and Fquity of the 

t Luc. de Matter}. In this Definition it feems to include both the one and the 

vin in Te other , and fo this Promife of Marriage muft not only be formal, but 

$D.23.242. jae and right alfo#. The old Romans were fo precife in the Obfer- 

' vation of this Form, that they did not for a long while admit vad 
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Thirdly, By thefe Words of the Detinition, ef. Berween (uch Por 
fons as my Lowiully make the Jante, we may infer, That it is not law- 
ful for every Perfon to contract Ifpoufals, c#z. Not for Infants under | 
feven Years of Age*, ner for any Perfon forbidden to contract Matri- Phen — 
mony j, as fuch are that are of Kin, within the Deevrécad Law Degrees +, ¢poa3.114 
and fuch as are already marry'd, with many others hereatter mentien’d # 5 pe 
under the ‘Title of Matrimony. For in contracting Efpoufuls, as well ?* 
as Matrimony, there is a certain and particular Age neceflirily requir'd, 
which is capable of receiving and underfianding Advice: And, there- 
fore, tho’ a Perfon under fourteen Years of Age in a Man, and twelve 
in a Woman, ealled the Age of Puberty, may contract Efpoufals de 
jarura™; yet he cannot contra& Matrimony or V-fpouful de prefenté. 
The Cici/-Law approves the Opinion of thofe Men whoth'nk that *C 55% 
Puberty ought to be taken and adjudg’d according to the Number of a 
Perfon's Years, and not according to the Strength of his Body: And, 
therefore, it deems a young Man fit for Marriage at fourteen, and a 
yeung Woman at twelve Years of Age compleat ; for a Woman atrives 
at Puberty fooner than 2 Man by Reafon of her natural Heat, and 
the nutritious Powers of her Body*. But by the Canon-Law Puberty *x.42 5 
i. not adjudg’d according to the Number of the Perfons Years, but 
from the Habitude of the Body, and the Faculty of Generation, whe- 
ther the Term of Puberty decreed by the Cie//-Lac be patt or not: 
For it fumetimes happens, that a Perfon above fourteen Years of Age, 
has nov the Power of getting Children, and fometimes that a Perion 
under this Age has this Power. Hence it was ancientiy obferv’d with- 
out aay Inconvenience, that the Pruof of Puberty was derivd and ta- 
ken from an Infpection of the Body about the Mfemdira Padiez: For 
when thofe Parts put forth a Down or Jaauge, and the Beard grew 
belew, Perfons were adjug'd to arrive at Puberty. 
Efpoufals are divided into Efpoufals de futuro, of that which is to 
come ; and into Efpoufals dr prefenri, of that which isprefent (as afore- 
faid _ Efpoufals de futuro are a mutual Promife of Marriage to be had 
hereafter *: As when a Man fays toa Woman, {will take thee for my 
iVife ; and the then anfwers, J will take thee to be my Hushand +t. Bi *Weemb.in 
poufals de prafenti are a mutual Promife or Contract of prefeat Mar- be bi 
riage #: As when the Man fays to the Woman, J take thee to my Wife; 31.” 
and fhe anfwers, I take thee tom» Husband): But fome think this ¢ ¥efmbut 
Diftinction fights with the ‘foregving Definition of Efpoufals ; becaufe if art ad 
Lfpoufils are only a Promife of fatwre Marriage, they do not confit with _ 
a Contract of prefem Marriage: And, therefore, the Definition is ei- 
ther infufficient, comprehending only Efponfals de fatwro ; or if it be 
periedt, it deftroys this Member of Efpoufils de pralenti. Hereunto J] 
anfwer, “Tis true that Efpoufals de prefonti are improperly called BF 
peefats, being in Nature aud Subftance rather Marriage than % 
But this Diftingion was not known to the Makery of the slag 
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but was the Invention of the Canoni/fs about a Thoufand Years azo. 
And yet there is no fuch great Difagreement between that Definition 
and this Diftin@ion ; but that they may be reconcil’d by a good Cano- 
nifty: For the Word Marriage is not always referr’d to the Subftance 
and indiffolvable Knot of Matrimony alone, but often fignifics the Rites 
and Ceremonies obferv'd at the Celebration of the Marriage *. And 
if this be truc, then it follows, That fincc a Man may contra& prefent 
Matrimony, and yet defer the Solemnization thereof till another time, 
in ref{pe&t of this future Solemnization; the Contra& de prafenti 
may juftly be defended and verify’d to be a Promife of future 
Marriage t. 

Secondly, Some Efpoufals are pure and fimple, and others are condi- 
tional*, Pure and fimple ave they, wherein no Condition is added: 
As I will take thee to my Wife, and I will take thee to my Husband, 
@¢. Conditional Efpoufals are they, whereunto fome fuch Quality is 
annex’d, as thereby the Validity of the Contra@ is fufpended: As 
L will marry thee, if my Father confents*, Gc. To which Diftin@ion it 
may be faid, That fome Efpoufals are referr'dtoa Day: AsTI will 
marry thee before the firft Day of Mayt. Again, fome Efpoufals are 
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Thofe I call publick that are contraéted before fufficient Witneffes t ; 
and thofe are Clandeftine and private, that are contraG@ed betwixt the 
Partics without the Prefence of Witneffes*. And, laftly, Efpoufals may 
be contracted cither between them that are prefent, or betwixt abfent 
Perfons. By prefent Imean, when one of the Parties is perfonally fubje& 
to the others Senfe: And by abfent, when the one Party neither hears, 
nor fees, nor apprehends the other with any Senfe; but are efpous’d by 
the Interceffion or Mediation of a third Perfon t. 

I have faid that Clandeffine Efpoufals are fuch as are contrafted 
without the Prefence of Witneflest, whereby they maybe proved: But 
this I only underftand of Efpoufals de fururo, for Efpoufals de prafenti 
may be itiled Clandeftine three fe-eral Ways. Firf?, If they be not 
contracted in the Prefence of Witnefles, but privily, and as it were by 
ftealth*. Secondly, If the due and proper Solemnities requifite unto 
Marriage be not obferv'd, but omitted ; as heretofore a leading of the 
Woman into the Church, the Publication of Banns, and the like f. 
And, Thirdly, If they be made contrary to fome Statute or Cuftom, 
or the Tenor thereof. Hence it is, that if there be a Canon or Sta« 
tute in fome certain Place, commanding, That no one fhould contrac 
Marriage or Efpoufals without the Prince’s Confent, they will be cal- 
led Clandeftine Efpoufals, if the Prince be not requefted thereunto, or 
if the Perfons have not the Prince’s Confent. 

It may be clearly and well enough inferr’d from the aforefaid Defini- 
tion of Efpoufals, That a Contract of Efpoufals may be provd, if any 
fimple Promife of future Marriage has interyen’d between a Man and a 
Woman: As when they mutually fay to each other, I wil] take thee 
to be my Wife, and Iwill take thee to be my Husband +: And this is 
good in Law, according to the DoGors, whether the Words are utter'd 
or conceiv’d in the prefent or future Tenfe ||, And the Teftimony of 
the Man and Woman thus betrothed unto each other fhall likewife be 
good Ewvidence of fuch a Contraé, if they confefs the fame, fince 
Efpoufals are contra@ed by Confent alone. But yet, for the great- 
er Proof and Solemnity of the Contraé, the Parties contracting were 
wont in the Days of the latter Emperors to give Earneft on both fides * ; 
tho’ this Earneft had nothing in common with the Dowry itfelf, or wit 
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the Donation prapter Naptias, And, according to Barto'us, fuck a 

Delivery of Harneft in Ffpowlals may be prov’d by the Confeffion of the 

Partics, or the Perfon that reecives the fame, unlefS the contrary appears 

by ftrong Conjectures. But #e/dus feems to be of another Opinion, 

faying, ‘That it ought to be proved either by Witnelles, or elf by fome 

publick Infirument, wherein the Notary Publick attefts the Payment of 

fuch Larneft in the Prefince of the Party, or fome Notary witneffing 

the fame. And upon the Intervention of Earneft, if the Perfon that 

gave the fame did diffolve or break off the Contra&t, he was to lofe 

his Parneft, ‘and if the Perfon that receiv’'d the fame did diflolve thie 

Contract, he was not only to lofe the Earneft that he had taken, but 

was likewite oblig’d to reftore Twofold, if he was a Perfon of lawful 

Cendition, but if he was 2 Minor, then he was bound only to pay back 

the Farncit given *. But now in this prefent Age a Ring is utually gi- *C. 5.1. + 

ven by way of Earnelt, tho’ Efpoufals are not contracted by the giving 

of this Ring alone, unlefs the fume be expref¥d in proper ‘Terms, ut~ 

tered by the Voice and Tongue of the Parties contracting, or elfe other- 

wife fignity’d in Writing, that this Ring was given for this End and ¢tmol in C 

Purpofe, and that the Woman recviv'd the fame on the Account of jo.) 2. 25. 

Lfpoufals. Aretin. Coni 
The Lffects of Efpoufals are various and feveral, the firtand Principal ** 

whereofis this, ciz. That the Parties, which have contra@ed Efpoufals, 

are bound by the Laas Fcclefia/tical of this Realm to perform their 

Promife, and to celebrate Matrimony together in purfuance thereof * : * Linds.lib. 

But this Conclufion is both extended and reftrain’d, as may appear from 3- Tit. 13- 

the following Ampliations and Limitations. The firk Ampliation is, —_. 7 

that not only they who contract Efpoufals de prafeati, but even they ’ 

who contrad Ffpoufals de furnio, are bound to the Performance of the 

fame +: And to this the Parties betrothed are obliged, tho’ the fame = 2 Py 

was made without an Oath + Secondly, ‘Tho’ one of the Parties affi- "> py tet 

anced thould afterwards contract Efpoufals with another Perfon, and +X» 2% 

confirm the fame with an Oath; yet the fir Contra@ fhall be per- 

fortn'd, the’ not fworn to |, And, Pdird/y, Not only they who have |i Abb. ia « 

contraaed Efpoufals are bound to perform the fame, but even they ***** 

who promife that they will contra& kfpoufals*. Laf/y, If the Parties * B. 30. % 

have contracted de prefenti, and one of the Parties fould afterwards 4% * 

marry another Perfon in the Face of the Church, and confummate the 

fame by carnal Copulation, and Procreation of Children ; yet the firt 

Contraét is good, and thall prevail againft the Marriage +. Sed Omere, t % 4%. 33 

The Limitations of the foregoing Conclufion are thefe, oa. Fir, Where 

the Parties efpoufed were not of ripe Age at the Time of the Contract 

made ; for, afterwards coming to Years of Confent, they may diflent 

without Danger 4. Second/y, When the Efpoufals are Conditional, and * *+ * 7 

the Condition isnot perform’d, the Parties are not bound to intermagry [i 5 i) X. 4.5. 7 

unlefs the Condition be impoilible, difhoneft, Gr, Thirdly, When ei- 

ther of the Partics thus affiane’d aiterwards contraéts Matrimony with 

another Perfon*; or elfe contrads Efpoufals cde futuro with another, *X. 4.1. 25 

and then hus Knowledge of the fame Perfon +; for in both thefe Cafes Si a 

the former Efpoufals are diffolv’d by the latter. Fexally, When the x41. 

Efpoufals are unlawful either by Reafon of fome Impediment in the 

Perfon, as being of Kin within the Degrees prohibited; or thro’ want 

of Confent occalion’d by Fear, Madnefs, Drunkennefs, crc. I fay in 

thefe and the like Cafes Efpoufals have no Effed :. $Date & 
The fecond Effeé is, That Efpoufals de future do become Matri- 

mony by carnal Knowledee —— the Parties betrothed): But then ) x.4...3¢ 
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event this Conclufion admits of fome Ampliations and Limitations, As, 
Firff, Tho one of the Parties betrothed fhould afterwards marry ano- 
ther Perfon in the Face of the Church, and fhould even lye with the 
faid new married Perfon ; yet (notwithftanding this Marriage thus fo- 
lemnized and confummated) the Party fo marrying fhall be compell’d 
to return to his or her aforefaid Spoufe formerly known*. Secondly, 
Tho’ the Parties betrothed fhould proteft before the A& done, that they 
did not thereby intend, that the Efpoufals fhould become Matrimony ; 
yet this Proteftation is defeated by the enfuing A& : For by lying together 
they are prefum'd to have fwerved from their difhoneit Proteftation ; and 
fo the former Efpoufals are now prefum'd to be honeft Matrimony f. 
Thirdly, Tho he or fhe, who contended for a Contra& of Matrimony, 
fhould after the Deed done confefs, That they did not thereby intend 
tomake Matrimony; yet the Prefumption of Law is fo ftrong in Fa- 
vour of Matrimony, that this Confeffion works nothing againft it +. 
Fourthly, Tho’ the Woman was betrothed againft her Will; yet if the 
fuffers herfelf to be known by him, towhom fhe was efpousd, the is 
prefum’d to have confented as to her Husband, which makes the Efpou- 
fals tobe Matrimony ||. Fi/th/y, 'Tho’a Woman be uncertain, as where 
a Man fwears to three Sifters, that he will marry one of them: For by 
lying with one of them, fuch Efpoufals do become Matrimony *. Sixthly, 
Efpoufals de futuro by carnal Copulation become Matrimony, tho’ either 
Party had firft contracted Efpoufals with fome other Perfons ft. And, 
laftly, Vho’ the Man does by Violence carry away the Woman, with whom 
he has contraéted Efpoufals, and has carnal Knowledge of her; yet Ef- 
poufals hereby become Matrimony, according to Paul de Caftro+. The 
Limitations of the former Conclufion are, Firff, It appears that the 
Efpoufals were diflolv'd either by mutual Confent, or by fome other 
lawful Means, beforc the Parties lay together: For diflolv’'d Efpoufals 
never become Matrimony, tho’ the Parties afterwards know each other. 
And ’tis the fame Thing, if the Efpoufals were void from the Begin- 
ning by reafon of fome juft Impediment ; as Confanguinity or Affinity 
within the Degrees prohibited, and the like. Secondly, Efpoufals do 
hot become Matrimony, when the Parties lay together before a Con- 
tract of Efpoufals, but not after. TAird/, When the Parties them- 
felves betrothed do not aétually know each other, but only endeavour 
fo to do, Efpoufals de futuro are not hereby refolv’d into Matrimony, 
unlefs they were Efpoufals by Interpretation of Law only: As when 
two Children are contracted by Words of the Prefent Tenfe ; for thefe 
Efpoufals are transform’d into Matrimony by Endeavours only, after 
the Parties have attained to lawful Age ||. 

By the Ecclefiaftical Laws of this Realm, if any Perfons having 
contraded Efpoufals, and being thereupon conven’d and adjudgd to 
celebrate Matrimony in purfuance thereof, fhall refufe to undergo 
the Execution of the Sentence pronounced by the Ordinary, he or 
fhe fo xcfufing, after lawful Admonition in that Behalf, may for fuch 
Difobedience therein be excommunicated *: And if he fhall perfe- 
vere in his Excommunication for forty Days, the Ordinary fhall by 2 
Significacit under his Seal certify his Contempt into the Court of 
Chancery, and crave the Aid of the Secular Power, as is done in 
Matters of the like Kind for fuch Perfeverance; for which fee Title 
of Excommunication hereafter: Where ‘tis faid, thata Writ de Ex- 
conumunicato capiendo Shall be iffued out and diveGted to the Sheriff for 
arrefting his Body, and detaining the fame in Prifon without Bail or 
Mainprize, till he fhall humble himfelf, and obey the Monition of the 
Ordinary, Gc. Of 
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NIRS EN Exception, in the trict Senfe of the Word, isa Bar or Plea, 
nN = which the Defendant often makes to the Plaintitls Action, 
@% in order to exclude and deftroy the Force thereof, by marring 
Ph the Plaintiffs Intention, and preventing hiy own Condemna- 
' tion *. For it fometimes happens, that tho’ the Action itfelf a 
be juft and well founded on Law, as confider'd in its own Nature; yet “2 +* %4 
it may be unjuft in refpect of him againft whom itis commencd. And 
hence T/zopdilus defines an Exception to be a kind of Allegation ac- 
cruing to the Defendant againft the Plaintiffs AGion ; which tho’ ef- 
fectual enough in ftrictnefs of Law ; yet in Point of Equity it carries 
much Iniquity with it: But an Exception taken in the general S-nf 
of the Term is nothing clfe but a neceflary Defence +; and he that |, 
mukes the fame dovs in fome Meafure fuftain the Part of a Plaintiff :, « 
And, tho’ in Property of Speech, an Exception is only a Bar to the ’ 
Plaintifls Aciion (as atorefaid) yet under this Stile or Title of Excepti- 
ons we may alfo reckon Replicctions |, which are Exceptions made on Xb a5. 
the Plaintitts Part to the Defendants Plea, by Means of which the 
Plaintitt retorts and as it were eats back the Defendants Exceptions ; 
and thereby maintains and defends his own Action. And thus in the 
like manner Dwplications are thofe Exceptions, which the Defendant 
makes ufe of to repel the Plaintifis Replication; and thereby the De- 
fendant juftitics his own Exceptions. ‘kere are alfo Trinlications, 
which the Plaintit® objects to the Defendants Deplication; and Diterdu- 
plications, which the Defendant propounds to the Plaintitls Triplicgniom. 
Thefe three laf our Common Lawyers call Rejaiaders, Sae-Rejoinder re 
and Rebutters. But good Practice in the Civi-Law does not permit 
us to go beyond a Replicucion. 
Every Exception iyeither an Exception of Fy, otherwife called an 
Exception to the Plaintias Intention ; or au Exception of Law. Now 
the firft is that which bars and excludes the Plaintitfs Intention (as we 
fay) ally Fure Ativis, ov in Haglifh, from the Plaintiths having no 
Right to the ston commenced: As when he brings an fion for 
Money, which was never lent or credited, or if lent it has been already 
paid and fatistied: And an Exception of Lae is a Bar to the Plain- 
tiffs Right, ef it excludes the #tfiow itfelf: As when the Plaintiff 
bsings hi, .diew thro’ an Impulfe of Fear, or thro’ the Subtlety of 
Fraud and Deceit, in order to obtain the Things promis’d him ; for an 
Faception 7 J vmx bars fuch 4&@léon accruing to him. 
Exceptions of Lew are vither Délatery and Te al, or clfe Pu 
remeptory ank Perpeizal™: And thefe lait are fo called, becavfe they #D. 4g te 
; s 
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the former do only for a ‘Time the principal Matter in Suit, 
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delay'd, becaufe fome Objedtion is made againft the Judge or his Jurit- 
diction *: And fuch an Exception ought to be propounded in the Be- 
ginning and before Conteftation of Suit, left the Defendant by Plead- 
ing in Judgment fhould feemingly confent to the Judge and his Juri 
diction. Secondly, The Cognizance of a Caufe may be deferred, le- 
caufe fome Exceptions may be made to the Perfons of the Litigants, or 
to fuch as intervene in their Behalf: As that they are not fit and 
proper Porfons to appear and pradtice in a Court of Law. Or elfe, 
Thirdly, Becaufe fome Objection may be made to the Propriety or 
the Form of the Aion, siz. That fuch a particular Jtfion ought to 
be commenc’d and enter’d ; or that fome previous A4ifion ought to be 
enter'd, left a greater Caufe fhould be injur'd and prejudg’d thereby. 
And this is the Nature of Dédatory Exceptions, ¢/z. That they ought 
to be propounded before Conteftation of Suit, as aforefaid ; fince they 
touch not the Merits ofthe Caufe, but only fuch Things as are the chicf 
Conftituents of Judicature, or a Fudicial Procefs: As Perfons, Time, 
Place, and the like. For it would be very Prepofterous to propound 
them after Suit contefted; fince a Perfon, by his Silence herein till 
then, feems to have renounc’d the Benefit of all thefe Exceptions. 
Wherefore, if he will afterwards make ufe of a dilatory Exception, 
which he has pafled by, he muft make Oath that fuch Exception did 
not come to his Knowlege before, or elfe he fhall not only lofe the 
Benefit and Effeét thereof, but his Advocate shall likewife be fin’d and 
condemn’d ina certain Penalty, if he might have inform’d him better. 
Therefore, left Fuadicial Proceedings fhould be delay’d too long, the 
ftated Time for making thefe Exceptions ought to be obferv’d; unlefs 
(perhaps) fome new Matter or Caufe fhould emerge and ftart up after- 
wards as a Foundation for fuch an Exception, and the Defendant then 
muft make Oath *, as aforefaid; or elfe prove that he had, before Suit 
contefted, enter'd his Proteftation touching the famet+: And all this 
mutt be done, unlefs the Proceedings previous or fubfequent to Con- 
teftation of Suit are null and void. An Exception of the greater Ex- 
communication is a dilatory Exception, and may be made both before 
and after Conteftation of Suit. provided it be not made Anim Ca- 
lumniandi: Wherefore, the Species of Excommunication, and the 
Perfons pronouncing it, ought to be fet forth in the Pleading by the 
Party Excipient within cight Days; and the Truth thereof ought to 
be prov’d. This Exception was introduc’d by the Cancon-Law, in Ha- 
tred and Deteftation of an excommunicated Perfon, in order to reprefs 
his Contumacy, and cover him over with Shame, that he might be 
the more eafily induced’ ad Humanitatis Gratiam, and be reconcil’d 
thereunto; as I fhall fhew hereafter. But an Exception of Excommu- 
nication may be eluded by a Reply after this manner, iz. Tittus 
accufes Martin. Martin excepts again Tittus, faying, That Tizius 
is Excommunicated with the greater Excommunication. Titius replies 
again Martin, faying, Thou can't not except againft me, becaufe thou 

haft participated with me both in Prayer and Concerfation. 
Peremptory Exceptions may be propeunded at any Time before a 
definitive Sentence, becaufe they do not concern the conftituent Parts 
of Judicature, but relate only to the Determination of a Fudicial 
Procefs already fettled, by putting an end to the Caufe itfelf: But 
after Sentence Peremptory Exceptions cannot be objeéted without an 
Appeal from thence. Yet there are fome Peremptory Exceptions, 
which being propounded in the Beginning of the Suit, do prevent and 
hinder an Entrance thereon: And thefe ave term’d Exceptions Litis 
Suite ; 
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jarani, eyc. for that, betkdes the principal Matter, they refpect the 
deftece alfa. And the fame Thing is aliow'd in all fuch lo 
Exceptions, whepehythe Defendant avers the Plaintiff to have no ight 
of Action accruing fo him; ay in at Exception of Payee, and of 
Acceptitarion toe". And thiy Rellriction according to Burtolas, is fo 4, . sds By 
true, that ii thefe Esxedptions are propounded and prov'd smcontiment]y & 
after the mraniver of @i/etory Exceptions, they rather hinder any further 
Proce cdings sa the Caufe than refute the Merits thereat = ‘Peremptory 
Laceptions may net only & propounded before Centeffation of ‘Suit, 
if there be a Publick Conffat of the ‘ruth of them, and the Plaintiffs 
Calumery dops not evideutly appear thereby, and by this Means hinder 
a Conjefiationn of Suit to the great Fafe of the Defendant in Court ; 
but the Defendant may alfo make them after the Plaintiff has founded his 
Intention, and Witnelics have been produc'd; and fuch an Exception 
deftroys the Plaintifts Intention. Lvery Peremprery is filed an Incident 
Exception, gei/t iucidens feu perimenstpfuen vecotiam principale. But 
if the Defendgnt propounds fuch an Exception alter the Plaintiffs la 
tention founded ; aud does not on the Affignmynt cf a 'Term-Probatory 
incontinest]y prove the fame, he shall be condemn’d in Expences, be- 
caufe he is herein prefam'd to be guilty of Fraud, Mulice and Deeuit: 
And, therelore, flrall be compelled to pay the fame without expecting 
a Definitive Sentence. And if he cannot pay thefe Expenees, he thall 
be comperzily punted aceo:ding to the Judge's Diferetion ; and the 
like holds true in dilatory Exceptions. When a perewptory Exception 
is made before Contvltation of Suit, it bars the Plaintii#ts Intention 
only ; but when tis made afterwards, it bars the fie itfelf: For 
fuch an Exception is admitted in a notorious Cafe, even before Con- 
teftation of Suit (as already obferv’d) and it has the Effect and Ope- 
ration then of a dilatory Exception }. But perenzpicry Iexceptions re- } VI. >. 3-4 
gularly ought not to be made after Sentence ; becaufe then no one can 
be repelled: Yet fome peremprory Exceptions may be propounded even 
after Sentence, tho’ pafied in Rem Fudiceatia ; and being thus made 
and prov'd, de impeach the Hxecution thercof. As an Exception Se 
agtas Confit Alacedoniaei, Which acerwed to Children in the Father's 
Power, if they borrowd Money i: It being introducd in favour of #D- 14.611. 
them, in Deteftation of Ufurers, And bya Special Privilege granted to 
Soldiers, they might propound fuch an Exception after Santence , if thro’ #C.2 18. % 
Ignorance of Law they had not made it before Sentence. And this Bene- 
fit ulfo accrues to Minors under Twenty five Years old, by reafon of their 
tender Age; and likewife to fome other Perfiins. 

Dilatory Exception ought to be prov'd before Conteftation of Suir *, +c, 8.56.33. 
left the Defendant by coatefting Suit fhould feem to confent to the 
Judge, and to approve the Perions that implead him, tho’ the Cid 
feems to thwart this Opinion, faying, that the Defendant ought te al- 
ledge and prove a delatory and peremptory Exception at one and the 
fame time 'Tivae; and ‘tis enough for the Defendant to prove a diJz- 
tory Exception after the Plaintit® has fet forth hi, Intention ; for if he 
cannot mike good his peremptory, he may prove his didztory Exception : 
But Dowl/us thinks this an Eyror in the Text, and inftead of the Word 
Dilatericiz vead Peremptoriam. But, according to the ufeil Read- 
' ing of all our Books, the Law (I think) fpeaks of fuch a dj 

¢ Exception as rather concerns the Caufe itfelf than the coxAétyent Paves 
of Judicature: For fuchan Exception may be proved after Contefta- 

tion of Suit, as the Dejendant dovs aos thereby {vem to prejudice org 
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felf. Hix. gr. Suppofe a Man fues for a Loan of 'Ten Pounds, and the 
Defendant denies to have borrowed any Money of him ; adding, by way 
of ‘Difjunttive, viz. That if he lent him the Money; he covenanted 
with him notto fue for the fame within five Years. And as this Ex- 
ception ex Patio concerns the principal Caufe, and is of a mix’d Na- 
ture; fo’tis enough for the Defendant to prove the fame, after the 
Plaintiff has prov'd his Intention or Affeveration touching the Money 
lent. 

A Procuratorial Exception is Twofold, eiz. Firff, That A. is not 4 
lawful Proé&or™: And, Secondly, That he cannot bea Proétorf. And if 
any one has omitted this Exception, he cannot afterwards on better 
‘Thoughts refume the fame, unlefs fuch Exception be of the firft Kind of 
thefe Procuratorial Exceptions, viz. That be is not a lawful Prostor : 
And tis a known Rule in Law, that all Procurarorial Exceptions 
ought to be made before Conteftation of Suit, and not afterwards, as 
being dilatory Exceptions, if a Pro@or was then made and conftituted. 
He that objects it asa Procuratorial Exception, that ‘tis not lawful 
for the adverfe Party to appoint a Prodior, as in Popular AGions, and 
all Criminal Caufes ; or that fuch a Perfon cannot be a Proétor, becaufe 
he is a Soldier, and the like, ought to prove thefe his Exceptions, the 
Proof of fome of them confifts in Law. See hereafter the Title of 
Prottors. 

An Exception is alfo a Defence made againft improper Witnefles, by 
whom the Defendant may be aggriev’d: And fuch an Exception may 
be alledg’d on a Threefold Account. Fir/f, It refpects the Witn-fles 
themfelves, o/z. becaufe they are fuch as ought not to be examind in 
a Criminal Caufe ; as they are Perfons infamous, guilty of Perjury, and 
the like. We ought, therefore, to know, That when any Exception is 
infofiicient, viz. That they are Perfons infamous, guilty of Perjury, &c- 
but the Place where, and the Time when fuch Crime was committed, 
ought to be fpecified, and other Circumftances thereof. Some will have 
it that the Party Lixcipient ought alfo to prove, that the Witnedfles 
alledg’d to be infamous are held and reputed as fuch in the common 
Opinion of all Men. But the more common Opinion in this Cafe is to 
the contrary, ciz. "Tis enough to prove a Witneds infamous on fuch and 
fuch a particular Account, thro’ fome Crime committed, without faying, 
He was and is veputed, as aforefaid. Yet let Men be careful how they 
make fuch Exceptions without Witnefles ready at Hand to prove the 
fame ; becaufe by the Cici/-Law, if they do not prove the Crimes 
objected, they are liable to an AGion of Injury. Buta Perfon judici~ 
ally objeGting any Crime againft Witnefles, in how general Terms foever 
it be, is not liable, if he proves the fame, whether it be by Action or 
Exception. But if he does not prove it, he is obnoxious, tho’ done by 
way of Exception, according to the common Senfe of the Dogors. Yet 
by the general Cuftom of France, the Perfon objeGing any Crime by 
way of Fudicial Exception againft Witnefles is not liable to an AGion 
of Injury, tho’ he does not prove the fame: But Advocates always 
proteft in their Exceptions againft Witnefles, wiz. They do not make the 
the fame 4ximo Calumuiandi, Gc. The fecond Head regards the Pro- 
cefs of Depofitions, viz. becaufe the Witnefles themfelves are not ad~ 
mitted according to Law: As when they depofe without an Oath ad- 
minifired to them; or are cxamin’d according to Law; or (perhaps) 
are admitted on a general Inquiry: In which Cafes their Depofitions 
gain no Credit, tho they be repeated. The third Head refpecs the 
very Depofitions of Witnefles themfelves; as being falfe, various, con- 

traviant, 
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trariant, fingle, inconcludent, @r. But more of this under the 'Title 
of Witneffes. 

Every Exception has the Nature and Property of a Defence, as al- 
ready hinted; and a Defence accrues from the Jaw of Nature, fo it 
ought not to be denyd to any onc: And, therefore, every Exception, 
that may be made after Conteftation of Suit, may be objected in an 
Appeal: But a di/afory Exception cannot be objeded in a Caufe of 
Appeal, becaufe regularly it ought to be propounded before Contefts- 
tion of Suit, unlels it be omitted thro’ Ignorance, as before obfiawd. 
Nay, fometimes an Exception has a greater Operation in Law than an 
Attion itfelf ; fince we obtain many Things by an fxception which we 
could not do by commencing an Action a4 Dlaintiif m a Canfee A 
Judge iu not admitting a lawful Exception, feems to aggricve the Party 
Excipient, tho’ he not exprefly pronounces thereon ; and, therefore, an 
Appeal lies from hence *: But two contrary Exceptions cannot be al- * apbinios 
ledgd; hecaufe as one Exception is contrary to the other, the firft * > 3.» 
deftroys the laf. An Exception may be propounded in fuch doubtful 
Terms as do not politively determine any Thing; as by the Word 
Creds, and the like; For Example, J belicce my elf net 10 be oblig’d. «5s. 4- 
A legal t xception is faid to be fuch as cannot be eluded by the Help D. 16, 3. 13. 
und Means of any Replication whatever: And fuch an Exception 
breaks the Force of an Action, if it cannot be repelled by a legal Re- 
plication t. But Exceptions which do requite a deeper Search and In- , aes 
quiry, are not admitted in fummary Caufes, tho’ they are referv'd in (Von. 13. 
principal Canfes ||: And an Exception is faid to require fuch Search and yD. 1. 4. 3s 
Inquiry, when it is involv'd with fome Subtlety of Law. An Excep- '? 
tion is more cafily prepar’d and given to any one than an Action ; but 
then the Defendant, who in refpea of his exceptice Matter becomes a 
Plaintiff, muft prove the Intention of his Plea; fince all Exceptions are 


properly faid to confift in FaG@, as they all arife from fomething or other 
done or not done. 
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ee XCOM MUNICATION being an ancient Cenfure 
= or Punifhment made ufe of in the Church to eftablifh the 
fe Difcipline thereof; I fhall, in order to explain the Foree 
Majee 20d Authority of it, here confider, Fixff, What it is: 
aie And, Secondly, How itis divided. The Word itfelf isa 
generical Term, which fignifies an expelling or cafting of 
Perfons out of the Communion and Society among Men: And, there- 
fore, there may be as many Species of it as there are Kinds of Com- 
munion or Society among Men, from whence they are caft out. And 
as there is one Species of Coramunion with God (as the Church 
phrafes it) and another with Men ; fo there is one Species of Excom- 
munication, which is ftiled a Déeixe, and another which is filed a 
Haman Punifhment: Again, there is another Species of on, 
whi 
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which is entirely among Men ; and this is either Cizi/ or Ecclefiaftical. 
So that by the Canon-Law there is one Kind of Excommunication, 
which feparates us from the Grace and Favour of God; and another, 
which feparates us from Civil Society ; and a third, which (according to 
the Canon-Law) feparates us from God and the Civil Society of Chri- 
ftians. Touching the firft, ’tis cer ain, according to the fifth Synod or 
general Council in the Church, that every impious and wicked Man is 
entirely feparted from God, till God is pleafed to be reconciled to him 

% 04Q. 3.9, 280i by a Pardon of his Sins“. And herein St. Ferome in his Book 
de Fud. perfetily agrees; where, fpeaking of a wicked Man, he fays, 
That God has departed frome bim, iv that be has committed Sin, 
But a Civil Excommunication is made by Human Authority: And as 
the former is a Sentence pronounced by God alone; fo-this latter is 
a Sentence pronounced by Man, and is either Ciew] or Ecclefiaftical, 
properly fo called. Ifhallin this Title treat of that which we ftile 
Ecclefiaftical. 

Now fuch an Excommunication is an Ecclefiaftical Cenfure, whereby 
aPerfon baptizd is depriv'd of fome good Things, which are com- 
mon to all Chriftians, czz. The Fcllowfhip of the Faithful, the Partici- 
pation of the Sacraments, and the common Suffrages of the Church. It 
is called a Cenfure by way of Genus; becaufe every Excommunication 
is a Cenfure: And ‘tis faid, Whereby a Perfon baptizd is depriv’d of 
fome good Things, which are common to all Chriftians, in order to 
diftinguith Excommunication from other Cenfures. And by the Words 
aPerlon baptizd we likewife point out the Subject thereof; fince a 
Perfon not yet baptiz’d is not the Subject of Excommunication, as be- 

+24Q,1. 4. ing no Member of the Churcht. And thus Excommunication in the Im- 

+ 11Q. 3.33. POt of the Word is the fame with Extra-conzmunion* ; becaufoa Man 

is thereby feparated from the Communion of the Faithful, and the 

Participation of the Sacraments, efpecially of the Euchariff, by an 

Antonomafia called the Communion. Excommunication is alfo by ano- 

ther Name called an Avathema, which properly differs from an Ex- 

communication only in refpe@ of a greater Kind of Solemnity, with 

which the Bifhop ufually pronouncd it, having twelve Priefts fanding 

round about with Candles, which they threw on the Ground at the 

end of the Solemnity and trampled on. The Word Anathema is de~ 

tiv’'d from dva and tid: to place; taking its Similitude from the An- 

cients, who placed thofe Things in a manner difting& and {<parate from 

others, that were taken from the Enemy in War. Excommunication 

is likewife ftiled Auathema Maranatha, waporting the greater Excom- 

munication pronounced by a Sentence; for the Word Maranatha 

fignifies 4217 Chrifi’s coming. Wherefore, when this Anathema is pro- 

nounc’d, ‘tis the fame Thing as to fay, Let bim ftand excommunicated 

till our Lord's coming, or in other Terms, till by Repentance he be 

converted. Excommunication in Latin has fev-ral Names: For ’tis 

 26Q. 2.1, ftiled Mors, fometimes Medicina, fometimes Mucro Lpifcopalis ||, Virea 

ferrea, and Nervus Ecclefiaftice Difcipling. In the forcgoing Defini- 

tion it is faid, from the Fellowfhip of the Faithful, ec. chiefly to denote 

the Effect of the greater Excommunication, which confifts in depriving 

a Perfon of fuch good Things as are common to all Chriftians, edz. 

The Fellowfhip of the Faithful, the Participation of the Sacrament, 

P ae 3: and the Prayers of the Church*. And hence appears the Difference be- 

tatu tween the greater and deffer Excommunication: For Excommunication 
is T'wofold according to this Diftinction. = 
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The sreater 1s that which is ealled an Anathema {as aforefaid) ity 
eluding 2 Man a ingreffit Ecclefiz, fromthe Communion of the Faith-' 
ful, and from the Sacrament of the Fincharift ; or (asthe Papifis fay} 
from the Sacraments of the Church; becaufe they maintain feven Sa- 
craments, Butthe Jeffer Excurenurication is that which excludes a Man 
from on: of thefe Things only ; and does not bar him the Participation of 
the Sacraments, nor repel him a /imine Fadicial/, from commencing 4 
Suit ; much lefs from propounding a lawful Exception ; nor docs it hin- 
det « Man from the Reecution of an Office*, For an excommumeated *x,5.4) (4, 
Perfon can neither be Plaintif in a Civil, nor an Accufer in a Criminal 
Cause, tho he may do all Things that are Matters Meri fatti, c#e. He 
may buy and fell, hire or let to Hire, and make all other Contraés in 
his own Namie, and even conftitute a Proétor ad Negotia: But he 
cannot come into Judgment, unlefs he be a Defendant; and then he 
may (notwithftanding his Excommunicstion) ufe his lawful Exceptions 
againtt the Dlaintifi, becaufe a Perfon las every legal Defence referv'd 
to him, tho’ he be excommunicated. But if the Defendant fhall in- 
duftrioully omit his Exception of kxcommunication, which is a dilatory 
Exception, with a Detign of wearying out the Plaintiff with Vexation 
and lixpences of Suit, he fhall be condemn’d to pay the Plaintiff all 
his lawful Charges}, though he may object the fame in any Part of the 1%. 2.25.1 
Suit: Which is particular in this Exception, fince all dilatory Excep- 
tions ought regularly to be propounded before Conteftation ot Suit, as 
already remembred in the ‘foregoing Title. But if a Man communicates 
with an eacommunicated Perfen,he cannot object Excommunication to hin 
in Judgynent, as likewife there obferv'd ; becaufe he cannot reprobate and 
difallow of that which he daily approves of by his Converfation*, For sx. 5.39.44 
a Converfation with excémmunicated Perfons ought to be avoided, if they 
are excomommnicated with the ercata Excommunication: But “tis other- 
wife, if this be with the /efer Excommunication ; fince fuch Perfon is not 
feparceed trem the Communion of Men, but only from the Participation of 
the Saerments |. fut when a Man is excommunicated even with the 1%. ». 25.%. 
Regier Lecommusication, and a Perfon oaly knows this iz Foro Come © **% 
Scientiz, as Ged buews it, then he ought not to avoid him in Publick 
ot Private, fines he oucht mt to betray his Neighbour either by Word 
or Sign * : For a Manis not properly fais to know a Thing, who knows #x. 13174, 
it as God dows, according to Hofrenfis t: But if he knows as a Man, *- 5- 38-12 
extra Siganm Cor'eljinis, according to the Papiffs, then in fuch Cafes ; ae a 
as the Law allows, h: iy not forbidden to communicate with fuch 5.39. x. 4 
a Perfon. 39> 7 

But tho’ an excommunicated Perfon cannot bring his A@ion at Law; 
yet he may appeal irom every Grievance inflicted on him before a Sen- 
tence ; and, confequently, may @ /ertéor? appeal from a definitive Sen- 
tence |, if he hus any Complaint againit the iniquity of the Judge's Sen- +. 2.25.11 
tence * And he may in Defence of himfel€ Perfoeally appear in Jude- _ 
ment ; and is net bovnd to conftitute and appoint a Proctor to this end ;|, 4% *" 
But an cxcommunicat..d Perfon fhall not be admitted to profecute his 
Appeal, unlyfs he does in the fir Place pray Abfolution from fuch 
Fxcommuricstion *; yet “tis otherwife, when a Perfon appeals from a *x. s.scupus 
Sefitenc: of Excormmunication, which he alledges to be an unjuft Sen- 
tenee, But who he eonfefles himfelf to be hound by fuch Sentence, he 
cight not to be admitted to litigate about the Injuitice of fuch Sentence, 
till te fiek prays Abfolution. An Excommunication pronoune’d ter a 
Feckicéal ov Eeirc-Fudicial Appeal is null an@void ipfo Fare; and fo 
a cvery Adédone by a Judge after an 2ixtra-Fuditial Appeal, as al. 
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ready hinted under the Title of Appea/s. Asa Sentence of Interdia j 
not fufpended by an Appeal, after it has been once pronounced in 
Spiritual ; fo neither is a Sentence of Excommunication fufpended by 
any fubfequent Appeal. Icall it here a Sentence of Excommunication, 
becaufe it favours of the Nature of an Interlocutory Sentence or De- 
cree ; for an Excommunication properly fpcaking is no Sentence, becaufe 
it does not put an end to the Suit. 

Tho’ an excommunicated Perfon may be conven’d into a Court of 
Judicature, and defend himfelf by Pleading, yet he ought to give in his 
Perfonal Anfwer by fome other Perfon, left he fhould feem to reap an 
Advantage from his own Malice and Iniquity *; Andthus a Debt may 
lawfully be demanded and fued for from all excommunicated Perfons + ; 


for they may be conven’d and impleaded in Judgment, tho’ th-y ought 
not rightly to anfwer by themfelves + If a Defra’, sy way of 
Exception Fudicially objet Excommunicatic: tue Plaintiff, which 


he does not prove within due Seafon, the P.antiff fhall be b ard and 
admitted to plead his Caufe; but if he proves it, the Judee fhall ob- 
folve the Plaintiff, if he be excommunicated for a Cante committed to 
his Cognizance: But if it be for any other Caufe, and it be not among 
the Cafes referv’d by the Canon-Law, he fhall remit him to his Ex- 
communicator ; and if he will not abfolve him, in Pcpif> Countries the 
Pope's Delegate may abfolve him. And femetimes the Judge ought to 
remit the Excommunication and other Cenfures, by granting the Peifon 
excommunicated the Power of impleading his Adverfary on the Parties 
giving of Caution, ciz. When the Excommunication fcems to require 
a deeper Examination, and a longer Cognizance than the Matter then 
admits of. An Excommunication may be proved by one Witnefs, to- 
gether with the Oath of the Party objecting the fame |l ; tho’ Speca~ 
lator, Anton. de Butrio in his Treatife of Witnefles, and Romanus in 
his Siugularia are of a contrary Opinion: ButI think Lola's to be 
the better Opinion, becaufe the Dodtors, that hold the contrary, do 
there {peak of a Crime criminally impleaded. And according to Felinus*, 
tis the fame Thing in proving an Abfolution from Excommunication 
by one Witnefs. 

‘The Church, according to the Cazon-I_aw t, derives this Cenfure of 
Excommunication from St. Paul the Apoftle in his firft Epiftle to the Co- 
vinthians, who deliver'd the inceftuous Corinthian over to Satan: And, 
therefore, the Canoniffs fay, that Excommunication is of Apoftolical 
Authority; and is a Cenfure whereby the Souls of fuch as err in the 
Faith, and lead others into Error, are delivered over unto Satan ?. 
For, according to them, thofe Perfons are given over to Satan, who 
are not of the Faithful with the Church: As among the Fews fuch 
as had greatly finned or offended were caft out of their Synagogues ; 
as it is written in St. Fobn’s Gofpel, That it was a Decree among the 
Fews, if any one confefled our Lord Fefus to be the Chrif?, he thould 
be caft out of the Synagogue, which the ews dreaded very much. 
And furely a good Chriftian ought to fland in Fear of nothing more 
than the Danger of being fequeftred from Chrift’s Body the Church: 
For if he be feparated from the Church, he is no longer a Member 
of Chyift’s Body; and if he be not a Member, he is not refrefhed 
and quickned by his Spirit: And the Apoftle fays|], Dbat whofoecer 
bas not the Spirit of Chrift, is none of bis. And hence it is, that we 
define Excommunication to be a feparating and cafling of any Perfon 
out of the Communion ofthe Church*: But then, I think, that Chri- 
flians ought not to be excommunicated for light and trifling Maaeea™s 
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no thar Lrpat (cham that of @ Scparetion from Ged; f that in the 
true Signitication of the Word, hu thar is fuparuted frem God as amt 
Lieypston Perton, ts faid to ber gine! deimatiad ft. This Cenfive in the fu&+o 
carly Tumes of Clriftianity, when Men were more in Harneft with Religi- 
ch thu at prefunt, was decreed by and with the Confent of the Church 
ia general, upon adil! Hearing of the Mutter, and only pronoune'd by 
the Mouth of the Tathop or tome one Perfen there ailianbled: And 
tho’ according tothe Dilcipline of the Chureh at the lime when the 
Council of Nice met, Fxcommupication was fuppofed to pafs by the 
Biiop only; yet it was fill under the Direction of 4 Getreral or Pro- 
viricial Sytied, and not at the Pleaflire of any one fingle Peefon. See the 
fifth Canon of the Council of Adce. 
And tho’ afterward: Difhuns, by invading the Rights of the Church, 
got this Power folely into their own Mame; and emercisd it on the 
flightell Avts of Difabodience amd Comtumacy ; yet now by the Camere 
Jews wven Abbots and Priors imry ewcoummuniente ther Monks for Dif 
chatiencs to their Commands ; aid it they breome incorryible thereby, 
they wey be expelld gad tuvmd our oi dre Seciety of the Fryar- 
hood, So that Lxcommunication iy not now reftrain'’d to the Power [X. 1.25.16 
of Bifhops aloe; which was 2 nighty Step gain’d by the Pope towards 
eaalting nis Spiritual Monarchy, 1? we contider the near Relation and 
Depeadance that Abbots and Priors haye on the Holy See: Of which 
hereafrer under the Title of Mencflerics. 
But £52 Kulein Jaw, That before any Perfon cam be involy'd in a 
Sentence of Fucommaunicationsdie ought to receive three Admonitions, as 
well by the Law of God *, as by the Canon-J ace 1; fince ‘tis the greateft * Mat. « 18. 
Punishment that can happen in the Church of Gody: But then by a 717 


- ae ; : - 1X. 5. 39.45: 
Diftinction the Cumew/*s have evaded both thefe Laws, faying, That & 43.” 
this Law only extends to Archdeacous aad their Officials, and o~ €4 Q.3-1% 


ther Inferionr Ordinaries in the Church, who are forbidden to pro- 
nounce any Senterce of Excemamunication, Sufpention or interdi& againt 
any Perfon without a Carenical Monizion previous thereunto, unlefs 
the Lacefs b; manife® and moterious. And fo fays a Provincial Confti- 
tution in Lénckaced . And a Prelate or Ordinary that excommunieates y rib, 5. Tie 
4 Man without a competent Admonivior, or a manifelt and veafunable iz. cas 
Canfe, dhall be fufpended forone Month .23 inzreflz Feclofie ; aml a 
Perfon who falfly complains of an unjut Excommunication, thall be pu- 
niflrd atter the flame manner", A Scatence of Lacommunication Ought sy. 5.5.48, 
alfo to be in Writing t ; and he that dees not caufe it to be fo made, +2 Q. 19.4 
fhall be ipfo fetio fufpended ab fnerofit F.cclefie for a Month; and 
the Pronouncer thereof ihall, moreover, be condemn’d in Fxpences, 
and have fome other condign Punifiment infid@ed on him. But when 
the Judge pronounces,a Sentence of Excomaunication jx cise Stuthicts, 
a verbul Monition ixnet neceilary; becaufe the J.aw or Statute is a 
Monition unto fuch a Perfon: Nor is a Sentence in Writing neceflary 
hereunto ; for that the Law itfelf is the Sentence. 

There is ono Kind of Fxcammunication, which is ftiled an Lue 
communication o Ls, and another which is culled an Excommuni- 
cution 9 Aim, ws L have already related uader the ‘Title of 
Pi ic? he fir iy feid to be that which is pronouncd — 0 Dag: 156. 
Lugi - himfelf, with wn Intent of makin fome guneyal . or 
Statute perpetual, and ib info Fore infliied on the Trainfgrefiors ae 
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of by way of Punifhment without the Miniftry or Declaration of Man: 
But an Excommunication g° Mam is that which is pronouned by fome 
Judge or Superiour that has a Power of doing the fame; and is juftly, 
according to the Canox-Law, infli@ed on contumacious and difobedient 
Offenders: And by that Law a Perfon excommunicated may be again 
* X.5. 6.6 and again excommunicated, if there be an Occafion for fo doing * ; and 
the Sentence of Excommunication ought to be publick and manifeft, 
fince Perfons converfing with a Criminal under fuch Sentence ineur an 
1%. 5.39.29. Excommunication épfo fattot. If a Judge be excommunicated, his De- 
puty or Vicegerent is not hereby excommunicated, unlefs he participates 
with him in the fame Crimes. 
+ Libs. Tit, . BY Provincial Conftitution in Lindeeood +, all fuch Perfons do incur 
17, Cap. 1. the Sentence of Excommunication, who injurioufly prefume to difturb 
the Peace and Tranquility of our Sovereign Lord the King, and his 
Realm: The Clergy at the Time when this Conftitution was made 
pretending, That the Cognizance of the King’s Peace did belong to 
the Church, becaufe AG@s of Pacification among the King’s contentious 
and difagreeing Subjects did then appertain to them as Pators of Chrif?’s 
Flock. And they founded their Pretenfions on our Saviour’s Inftitution 
Il Jou cexg, atthe Time Of his Death, fayingl, Behold! Peace I leave with you ; 
v.27. or rather, I would have Peace prefere’d among you: And from hence 
they would infer, That the Prefervation of the Peace throughout the 
whole Kingdom both in Spirituals and Temporals did belong to them. 
I wilt make no Remark hereon, fince the ReficGion is cbvious: And 
I only mention it in this Place by the by, to fhew the Sophiftry of Men, 
that were willing to be the Rulers of the People. 

By the Cuftom of the Realm of England excommunicated Perfons 
perfevering under a Sentence of Excommmnication for forty Days, thall 
atthe Requeft of their proper Bifbops be arrefted and imprifon’d till fuch 
Time as they fhall humble themfelves to God, and yield Obedience 
to the Church: For the King is not wont to fend and iffue out his 
Writ de Excommunicato capiendo for the arrefting of excommunicated 
Perfons atthe Requeft of Inferiour Prelates, as Archdeacons, and the like. 
And ’tisfaid, that if any one be excommunicated by a Perfon below a Bi- 
fhop, as by the Dean or Archdeacon, the Bifhop ought to invoke the Se- 
cular Arm or King’s Affiftance for fuch Contempt of this Sentence ; fince 
Perfons inferiour to Bifhops cannot do the fame without a Cuftom: Yet 

31.3, the Bifhop ought to execute their Sentences“; and if he shall refufe to 
7. doit, the Archbifhop may compel him hereuntot. And the ufual Writ 
de Excommunicato capiendo ought to be granted, whenever a Bifhop, 
that has Power and Authority to ask the fame, does by writing to the 
King certify fuch Contempt: For before fuch a Writ can be granted, 
the Contumacy and Contempt of the Party made to Holy Church muft 
be fignify’d into the Court of Chancery, by the Bilhop’s Letter under 
his Seal Epifcopal. But this Certificate by Letters may be made into 
Chancery by a Bifhop even before his Confecration: And the fame 
may alfo be certified by Letters of the Chancellor or Vicar-General, 
when the Bifhop is beyond the Seas, or out of his Dioccls iz‘remotis 
agend, @c. And tho’ the Bifhop be in his Diocefs; yet the Certificate 
of the Vicar-General by his Letters into Chancery, reciting, that the 
Bifhop is iz vemotis agend. is fofficient, and fhall not be travers’. 
And in the Time of the Vacancy ‘of the Bifhoprick, the' Certificate 
ought to be made by the Guardian of the Spiritualties. And upon this 
Writ he fhall have an Alias and a Pluries: And if they are not an- 
fwer'd, an Attachment againft the Sheriff, direéted to the Coroner, and 
return. 
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returnable into the King’sHenek, But if chis Certiticate be made under 
the Hithop’s private and 9 Seal, it isnot good *. The Reafon why * 20 8. &«, 
a Archdeaccn’s Certificate isnot good, tho’ he is an immediate Ordinary 
(as has been find; i, becanfe the King cannot have Benefit to feize his 
‘Vomporalties for his Contempt upon a Writ de Excomanbeicate delibe- 
ranme, fince he has not Temporalties as a Bifhop has. For if the Per- 
furr excormnunicated has made Satisfaction to the Church for his Con- 
tumacy and Contempt, @c. then the Bifhop or his Vicar-General, or 
tee Guardian of the Spiritualtics (as aforeiaid) ought to certify the 
Kuig in his Court of CéAwucery, ‘That the Party has fatisfy d the Church 
for the Contempt, @c. Aud thereupon he fall have granted him {uch 
a Writ to the Sheriff to caufe the Perfon imprifund to be fet at Ti+ 
berty. And if the Sheriff fhall not execute this Writ, he fhall have an 
Alias anda Pluries, and an Attachment againft the She ff diredted 
to the Corener, and returnable, as aforciaid. 

But if the Party thus arrefted and imprifon’d thall offer fufficient 
Caution or Surety to abide by the Rules and Orders of the Church, 
and the Ordinary or Judges there de refufé to admit fuch Caution or 
Surety, then the Party may have another Writ to the Bifhop to ad- 
mit of his Caution t: Which Writ fee inthe Regifter. For where; pyxaa 
any Verfon is excommunicated, fufpended or interdicted on the Score of 41. 
any Contumacy committed by him, he ought by the Cansn-Laz before 
a Relaxation of fuch Sentence, to give Caution de parends Fari+; 
and if he cannot give any other than Feratory Caution, he ought 
then to take an Oath, that he will obey and fubmit himfelf to the 
Commands of the Church |. If the Bifhop takes Cau ion of the Party WX. 5.3¢ 4 
to obey the Orders of the Church, then the Bifhop may certify the 
fame into Chancery; and thereupon the Party fhall have a Writ to the 
Sheriff to deliver him. Butif the Bidhop will not fend to the Sne- 
riff to deliver him upon giving Caution, then the Perfon fo excommu- 
nicated fhall have fuch a Writ out of Cvaucery to deliver him, ax. we 
find in the Nutura Brecium *. And upon this Writ he fhali have an * pw- mR 
Alizs and a Pluries to the Sheriff ; and if he does nct ferve the Writs, 141. D. 
he fall have an Attachment againft the Sheriff ; but he fhall not have 
the fame again the RBithop, Gc. But if the Bishop cortities by his 
Letters into the Chanrery thtt he has fent to his Official or Archdea- 
con to abfolve the Party excommunicated, then the faid Party fhall 
have a Writ to the Sheriff rehearling thofe Letters: And yet it feems 
that the Official or Archdeacon, to whom the Bilop has fent his 
Letter to abfolve the Party, is not bound to certify the Sheriff that 
he has fuch Lett-rs; but the Bijhop ought to go or fend to them to 
know the Truth thereof; and thereupon to deliver the Party: And 
the Bifhop, or he who excommunicated him, and upon whofe Certifi- 
cate the Party was taken, may command the Sheriff to deliver him, as 
may be feen from the Writs in the Regiffer. For if the Bithop thinks 
in his Confcience, or be in Doubt whether the Sheriff will deliver him 
by that Writ, the Bifhop may purchafe another Writ direGied to the 
Sheriff, reciting the Cafe t. But if the Sheritf delivers fuch excommu- t¥:N. 3 6 
nicated Perfons without Order of Law, then on the Bifhop’s Complaint 
into CJzcery, he fhall have a new Writ to the new Sheriff (upon a 
Rehearfal of the Matter) commanding him to arreft and detain fuch 
Perfon in Prifon: And alfo in the fame Writ he fhall command the 
Sheriff to caufe the old Sheriif to anfwer the King in his Bench for 
fuch Contempt: And if the Sheriif who fets the Party at large be 
yet Sheriff, then it feems the Writ fhall be awarded to the Coroner 
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to apprehend the Party excommunicated, and to caufe the Sheriff to ap- 
pear, as aforefaid. 

* Libs. Tit By a Provincial Conftitution in Léwdwood* it is ordain’d, That all 

1% P-3+ excommunicated Perfons thus arrefted and going out of Prifon without 
the Bifhop’s Confent, and their making SatisfaGion to the Church Cas 
aforcfaid) be publickly and folemnly excommunicated by Bell, Book 
and Candle in all Churches, Markets, Fairs, or other Publick Places, 
where a multitude of People aflemble together, as a Terror to them ; 
or effe in fuch Places where their Ordinaries fhall think fit to haveit 
denounc’d. And fuch Sheriffs and Bailiffs as fhall difcharge them with- 
out making fuch SatisfaGion and Amends to the Church, fhall incur 
an Excommunication on a Fudicial Procefs at Law, (for they ought to 
be cited to fhew a reafonable Caufe why they ought not to be excom- 
municated) and if they fhall not within the Term prefix’d them appear 
and alledge the fame, nor fufficiently cxcufe themfelves from this Of- 
fence, they thall be excommunicated. But (I think) the Edge of this 
Conftitution is blunted by fubfequent Laws of the Realm, and (parti- 
cularly) by the 25t/ of A. 8. For to fo high a Pitch of Power were 
the Clergy advanced, when this Conftitution was enaéted, that they 
prefum’d to admonifh the King himfelf of his Duty herein, if he did not 
immediately grant or caufe the faid Writ de Excommunicato capiendo 
to be iffued out upon their Certificates ; tho’ the fame be only a Writ 
of Grace, and not of Right, according to the Regiffer: And upon 
failure hereof, they inftantly fubje@ed all his Majefty’s Cities, Caftles, 
Manors, Towns, Boroughs, and Villages, which he had within the Di- 
ocefs of fuch Prelate who wrote to the King hereon, to an Ecclefia- 
ftical Interdi&, till fuch Writ was granted, and it had its lawful Exe- 
cution. Note, A folemn FExcommunication here mentioned, is that 
which is publickly d Sac, by the Prieft in his Sacerdotal Habit, 
viz. His Gown and Surplice (at leat) and other Priefts ftanding round 

¢Lib.5. Tit. him. See Lindewood's Glofs +. 

HG cap.3.vi Ifa Man be fued in the Spiritual Court, or the Bifhop cites him ex 

slemiter. Officio, and excommunicates him, and certifies the fame into the Court 
of Chancery ; and upon the fame a Writ is awarded to the Sheriff to 
apprehend him: Andafterwards the Official by Letters certifies into 
the Chancery, that he has appealed from that Sentence of Excommuni- 
cation to the Court of Canterbury, and the like; then upon fuch Cer- 
tificate he fhall have a Writ of Superfedeas divected to the Sheriff, reci- 
ting that he hasappeal’d, and commanding the Sheriff not to arreft him, 
pending the Bufinefs of fuch Appeal ; or thus, to furceafe, donec de 
confilio noftvo aliud indé duxerimus ordinand’, ov ufg; talem diem ; 
orthus, if he has arrefted him upon that Account, tunc ipfam a pri~ 
fond pradi@® qué, &c. delibevari facias, &c. And ifa Man be excom« 
municated by the Bifhop, and afterwards the Vicar-General certifies 
the fame into Chancery (the Bifhop being im vemotis) for which a Sig- 
nificavit is granted, and he is taken by it ; and then the Perfon arrefted 
does by his Friends fhew in the Court of Chancery, that he has appealed 
to the Court of Arches, which he follows with effe&: I fay, upom 
this Surmife he fhall have a Writ to the Sheriff who has the Party. 
excommunicated in his Cuftody, commanding him to warn the Bifhop or 
Vicar-General, and hiian who fued out the Procefs again the Perfon 
excommunicated, to appear at a certain Day in Chancery, to fhew 
wherefore the Party fhould not (pendente Appellatione) be deliver'd; 
and alfo to caufe the Excommunicated Perfon under fafe Cuftody to 

ony 3. come and do as the Court shall confides in in the faid Caufe *. : 
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A Sentence of Excommumnicatidn is contemn’d feveral way, acéord. 
ing to the Ciunoa-Law. Farff, When the Perfon excommunicated adds 
one Fault to another *. ecoadlly, When he enters and comes into the yy, |, 
Church, the’ it be not in the Time of Divine Service}, unlefi he dimes || *'™ 
this on the Score of hearing a Sermon preach’d, and the like; which T 12! 9% 
when he has done, he ought immediately to withdraw from thence ® +x. 529.4% 
Third, lf he ftands Abroud at the Church-Doors at the ‘Time of 
Divine Service for hearing the Celebration thercot, tho’ he never entera 
the Church!}; and if any Clergyman, that celebrates the fame within, i ® 5 35.2% 
does not on Knowlege hereof immediately defift from the Miiftration 
hereof, he fhall be punith’d*®. fourrhly, When he thrufts and intrudes **-s- 39-72 
himfelf into the Company of other Men, when ‘tis in his Power to avoid 
thefamet. Fi/thiy, When he fleeps and fits fecure under fuch a Sentence +x. 5. 2. ¢ 
whereby ‘tis prefum’d that this wholefom Medicine has no Operation 
at all on him. And tho’ regularly the Church ought to wait for the 
Submiffion of fuch a Perfon till the end of the Year |, according to #1: Q.334 
the Canow-Law before the Ordinary can proceed agsinft him as a Per- 
fon fufpected of Herefy for his Continuance in his Obftinacy *: Yet by + yrs. an 
the Cuftom of this Realm, in refpect of invocating the Secular Arm, a 
Lapfe of forty Days is fufficient, as already obferved: Which isa 
Liberty peculiar to the Church of England above all the Realms in 
Chrifendum. 

In a Sentence of Excommunieation, Sufpenfion and Interdi, the fame 
Rule isnot always to be ailign’d: For fometimes a Diverlity happens in 
allthefe Cenfures. They are Equivalent in ten Refpecés, and different 
innine. For, Firf, They are Equivalent in refpe& of ‘the Form to 
be obferv'd in each of them}. Secondly, A previous Appeal is a De-syr san 
fence and Prote@ion to the Appellant in each of them, but not a fub- =~ 
fequent Appeals. Tbrrdly, Perfons that incur either of thefe Sen~ = %-2.23.53- 
tences ought not to celebrate Divine Service|. Fourthly, A Monition yy. 5 2, 
ought to precede each of them™. E/frhly, Perfons under either of thefe = & :. 
Cenfures ought to take an Oath before’ they receive Abfolution ; and **: >2%*% 
an Abfolution ed Cautelum may be granted in each Cafet. Sext& tX.5. 3052. 
fy, No Perfons during cither ef thefe Sentences can be a Witnefs, an 
Lle@or, or Perfon elesed i. Szcenthlp, Superiours ought to ebferve + x. 1. 4.3. 
thefe Sentences |. Zghthly, A Superior ought not to make any Order yy . 6 a6 
or Decree about them without firft citing the Parties *. Néwzidy, The *<.1 51.5. 
Pope's Legates, who are fliled the peculiar Sons of the Romie Church 
or the Apoftolick See, are not bound by cither of thefe Sentences }. 1 ¥L.15.37% 
And, Lafily, Thefe Sentences are all compriz’d under the Appellation 
of an Ecclefiaftieal Cenfure + And they differ in nine Refpects. Fig/?, # VE 5.12% 
In Participation ; becaufe I may participate with a Perfon fufpended 
or interdidted, unlefs Participation be {pecially forbidden |!; but not UD. 48.19.9. 
with an excommunicated Perfon*. Secoad/y, Becaufe properly {peak- ?;.'S: )->- 
ing a Man is excommunicated or fufpended, but not interdixied. Toind- ~~" *”” 
fy, Beeaufe the Effe& of an Excommunication piasoum’d cannot be ful- 
pended, but the Efe of the two other Cenfures may t. Fowetbly, +D4.inc1s 
Becaufe a Relaxation of a general Interdit again Cities, Towns and * 53% 
other Places cannot be made ad Cuutelam, but an Abfolutien from 
an Excommunication or Sufpenfion may %. Fiftdly, Beeaufe a Sentence } 15.12.10 
of Excommunication generally pronounc’d binds a Bifhap, tho’ there be 
no fpecial mention made of him; but a Sentenee of Sufpenfion or In- 
terditt does not ||. Sixthly, Becauf:, tho’ a Sentence of Bucommuniea- 
tion cannot be pronounc’d againft a Corporation or Body Politick 5 yet Yh **** 
an Interdid may“. Secenth/y, Becaule qnemmuniniiod Paiiagarnse + Vhs 
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admitted to Pennanee, unlefs it be a articulo mortis ; but ‘tis otherwife 
of Perfons fufpended or interdifted*. Higthly, On certain Feftivals 
Perfons interdiGted are admitted into Churches; but Perfons excommu- 
nicated are not ft. And, Lafily, Becaufe Excommunication is never pro- 
noune’d pro Culpd aliend ; tho’ an Interdi& and Sufpenfion may +. 


Of Executors, their feveral Kinds, and of their 
Duty, &c. 


2 F Execution thereof, and to difpefe of all his Subftance 
BWhvac 4) according to the Direétion of the faid Will; and in the 


In treating of ExecutorsI fhall here, Fir/?, Confider what Perfons 
the Law forbids to be Executors: For knowing this, it will eafily ap- 
pear, who may be Execntors; becaufe Cognito uno ex contrartis, cog- 
noivuntur @ reliqua. Secondly, 1 fhall confider the Power of Exe- 
cutors, And, Thirdly, I will endeavour to thew, wherein Executors 
diier from Tutors and Curators: And by the *. I fhall incidently 
treat of fuch Points or Matters as relate to the Bufinefs‘of Executors. 
And here ‘tis to be obferv’d, That an Executor may be taken in a 
Threefold Senfe or Manner, o7z. Firff, In a Senfe of the largeft Ex- 
tent. Secondly, In what we call a larger Senfe. And, Thirdly, Ina 
large Senfe. In the firft Senfe every Perfon is comprehended, that has 
the Management and Execution of another Man’s Affairs, as a Proctor, 
a Negotiornm Geffor, and the like, as the Etymology of the Word 
Executor denotes. Secondly, It includes thofe that execute Sentences 
and laft Wills. And, Thirdly, It only takes in Meflengers, and fuch as 
execute Sentences and other Ads of Judicature *. 

Among thefe Executors of laft Wills and Teftaments there are three 
Sorts of Executors t: Some of which are properly tiled Teffamentary, 
others are called Lega/ Executors ; and a third Sort are term’d Datice 
Executors. Thofe are properly Teffamentary Executors, whom the Te- 


+X, 3.26.17. ftator appoints to this End and Purpofe, as we daily fee pradtis’d # 
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Thofe are ftiled /egal Exeewtors, unto whom either the Cia or 
Cunon-Low has given the Power of executing the Wills of Perfons 
decvas'd ; as Bifhops, an Oecomomeus, and the like |l. “And thofe are ,. ,. wil 
term'd YJatice Exeeutors who are appointed fuch by the Judge’s De- x. 3.26 a7 
cree *, as Adminiftrators with us here in Baglend; tho’ this among the +p, 34.1, » 
Romaus happen'd very feldom. Now having thus explain’d the Nature ‘4. am 
of Executors, 1 come in the next Place to confider, what Perfons can- 
not be Exccutors of laft Wills and ‘Teftaments, as I before propos’d 
to do. 

Now the Law repels a Pupil, Madman, Lunatick, Ideot. and the like, 
from this Office of an Executor, becaufe they cannot be Proftors ad Nege- 
tia trachinda ; nor can they be fuch in Fadicial Cafes thro’ a Defect of 
Underftanding: Buta Woman, if fhe be of good Underftanding, may be 
an Executrix }, tho’ fhe cannot bea Pro&tor ad Lites. And by the Canen-' he nae & 
Le all minor Fryars and Religious Porfons confin’d to a Cloyfter are ~~ 
prohibited this Office, becaufe the handling and meddling with Money is # Pd inca. 
contrary to the Rule of the Fraacifcam Order; but other Religious ©” **” 
Mendicants may by the leave of their Superiour (and not otherwife/ 
become Executots: For a Religious confind to a Cloyfter cannot be 
an Executor even in a Will made to Pious Ufes without the Leave of 
his Superiour !, not only beeaufe he can neither Will or Nilla Thing, V1.3. 11.2, 
but becaufe he ought to abftain from thofe Things which may diftract 
and draw his Mind from Things Divine. But notwithftanding this 
Bifhops and other Secular Clerks may be made Executors of laft Wills 
and Teftaments: For tho’ this Office was heretofore interdiéted them*; +; Q.1.a9. 
yet for the good of the Church at this time it feems to be permitted 
them, as appears not only from, daily PraGice, but from the Law it 
flft, and according to the Council of Treat. I have juf now faid, TD.5-% se 
that a Woman may be made an Executrix of a laft Will and Tefta- 
ment, becaufe fhe is not prohibited by the Law; and all Perfons whom 
the Law docs not forbid, may become Executors; for as they under- 
take all other Bufinels, fo they may likewife undertake this: Nor is 
a Woman that is made Executrix by her former Husband, depriv’d 
of this Office by palling to a fecond Marriage, fince fhe is not depri-’d 
of this Office by any Law. But ifa Teftatar that has Brothers and 
Sifters, fhall fay, I leave my Brothers, or my Brethren, my Executors, 
I think that under the Name of Srethren or Fratres, the Males are 
then only underftood ; becaufe that Women are not very fit for this 
Office. But, according to Molina, this admits of a Limitation. For if 
a Teftator, that has only one Brother, fhall fay, LT make my Brethren 
wy Executors, then under the Word Brethren even his Sifters feem to 
be rd 3 for otherwife the Teftator’s Difpofition is not rightly 
verify'd. 


By the Ciei/ and Cawon-Law no Hcretick can be an Executor 4, ¢C. t 5. 5. 
tho’ the Party he not condemn’d of Herefy ; for if he perfeveres in his 
Herefy, he thal] not be admitted, no not in a Military Teftament fl, IC. 15.2% 


tho’ a Soldier has more liberty in making an Executor than another 

Perfon. And tho’ he that is named Executor, does by Repentance re- 

claim his Herefy ; yet being a Heretick cither at the ‘Time of making 

the Will, or at the Time of the Teftator’s Death, or at the Time 

When he undertakes the Executorfhip, he ftands excluded*. For this *1. > 19. 5. 

is 4 perpetual Rule in Law, that if any Perfon be incapable either at 

the Time of the Will made, or at the Teftator’s Death, or at taking - 

the Executorthip on himfelf, “tis as if he was always incapable f; but },?-*5 ». 

it does not hinder, if he be incapable at other Times ;, Nor by the #D.29.5.<2. 
XxX Catti¢a- 
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Canon-I.aw can an excommunicated Perfon be admitted as an Execn- 
tor, as long as he continues under a Sentence of Excommunication; and 
this is agreeable to the Laws of Himglanc. But it a Corporation aggre- 
gate of many are made Executors, Excommunic2tion cannot be de- 
_ creed againft them ; becaufe they are a Body Politick. My Lord Cole * 
feems to intimate, That an Excommunication is a greater Difability to 
an Executor than an Outlawry: For if a Plaintiif, who is an Execu- 
tor, be outlaw'd, his Outlawry cannot be pleaded to difable him from 
proceeding in the Suit, becaufe “tis in the Rght of another ; but if he is 
excommunicated “tis otkerwife, becaufe every Man that converfes with 
fuch a Perfon is excommunicated himfelf. But with my Lord Coke's 
Leave, this isa Miftake ; for they are not excommunicated, till he is 
denoune’d, and they are admonifh’d not to converfe with him. So likes 
wife where there are three Executors{, and one is excommunicated, 
and in an Aétion of Debt brought by them, the Excommunication of one 
ot them is pieaded in Abatement, this only fufpends but does not abate 
the Aion, fince he may obtain Abfolution, 

It has been a Queftiot! among the Dodtors, Whether an Executor may 
be compelled to undergo this Office 2? And fome of them think that 
he may; becaufe "tis the Intereft of the Publick that Mens laft Wills 
and Teftaments fhould have a good Effe& or Event in Law: 'There- 
fore, fay they, every Private Man may be compelled to undergo a Pub- 
lick Office of this Kind*. But, on the contrary, this admits of a good 
DittinG@ion according to the Cizi/-Law now practisd. For if it be un- 
derftood of an Executor in Law, or a légal Executor, he fhall be com- 
-pelled hereuntot: But if it be intended of a Tefamextary Executor, 

then he fhall not be precifely compelled to execute this Office ; but ’tis 
enough if he be contented to lofe the Legacy, or the Refiduary Ad- 
vantage of the Eftate left him by the Deceas’d: And the Reafon of 


£D.31.1.70, this is, becaufe no one can charge or burden another ultra Beneficiuwm +, 
£311.70 


prin, 


beyond his own Advantage. But if he has once taken on himfelf the 
Adminiftration of the Goods he fhall be compell’d to fulfil and go thro’ 
the faid Office, even by the Cenfures of the Church, or elfe by fome 


i| Joh. Au. in Other arbitrary Punifhment |. Andif one Executor, where feveral are 
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-nam’d, fhall delay to adminifter, the others may in the mean time exe- 
cute this Office, according to the Doétors*: But if there are feveral 
. Executors appointed, ‘tis neceflary that all of them fhould implead, or 
-be impleaded together, according to Odofredus; for, fays he, thefe 
Exccutors are like unto Progors, fo that one of them alone cannot ex- 
ecute a Will in Part, unlefs this be fo order'd by the Teftator ; but 


;D.30.1.107 every one ought to execute the fame zm folidumt. And Guido Papa 


D. 3. 3.32. 


x ths c, 2. VI, 


3. hI. 


ID. 14,7. 1. 
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approves this Opinion, faying+, That one Executor cannot bring his 
AGion, nor be impleaded without the other, if any Exception be made 
hereunto. But Francifcus, by affimulating thefe Exccutors unto Guar- 
dians or Curators of Minors, fays, That each of them may execute 
the Will. per fe & in folidwm: And this laft Kind of PraGice is ob- 
ferv'd by the Cuftom of England in ovr Temporal Courts]. And 
‘this fecond Opinion feems to be the trucr Doftrine in Point of Ex~ 
ecutors, that take on themfelves the Adminiftration of their own 

accord. 
An Executor and Adminiftrator ought to fwear, that each of them 
will faithfully perform and do all fuch Things as are committed to 
their Adminiftration*, and whenever requir’d render a true Account. 
And fo true is this, that no one fhall be admitted to be an Executor 
to any 'Tcftament, till he has given fufficient Caution either by oe 
Oath, 
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Oath, or Surety far the due Execution thereof; and for rendring a 
furlitul Account of the Refidue of the Goods, that is to fay, of fi 
Thirgs a. aro net fpecity'd by tae Teftator, but pafs under a generat 
Ciaate '. And if 4 Religious was made an Executor, bis Superiar gave tC. 937.13, 
this Caution o¢ Surety for him: For a Religious Perfon even af an ** oe 
exempt Jurfdi¢iea may not only be cailed to render a1 Accourrt of 
his Admun:firation or Bxecutorfinp before the Grdmary, but hu ti even 
hercunto botad by Law, notwithftanding his Laemption™. And wie svi 92 
a‘Icflator thould be fo weak as to forbid an [xecuvtor to render an 
Account of his Office; yet it thall be at the Difcretion oF the judge 
or Ordmnaty (nétwithftar ting fuch ‘leftator’s Order: to compel the fame, 
by conlidering th: Fame and Character of ty ‘Vritator ; arid the Qga~ 
lity and Quantity of the ‘Thing in difpute: For ta, Eeilatar'y In- 
tention cannot be prefum’d t+ be fuch, a.tinat he ghould infat a Ciaufs 
in his Wulto bar th- Power of the Ordiuary by deftraping the Eee 
eution of his own ‘Teflament, but rather that he woald chufe to rely 
very much on thw Honefty of his kxeeutor, as well as on that of the Oy 
dinary 7. Forts a Ruie in Law, thatin every general Remitter, it is +p. 26 2 
never to be underftood, that Fraud and Deesir iy thereby reautted + D 26. 7. +2 
Nor is it for-ign to our prefent Purpofe to add, that Fxecutors are pre- hoe a’ 
fure’d to be audulest Perfons, as we may coliect from the Fmperor ~~” 
Feftinian ia the Autienticks, and Laca de Penaa in his Commentary 
on the Chie. 
The Law requires an Executor to make an Inventory of all the 
Goods and Chuttels, before he int-rmeddles or Ivts himfelf into the 
Poffzilion of them, 2t leaf he ought to do this for his owa Suety, to 
the end that hz may net be mad: liabie afra cires bmeram, that is 
to fay, beyond the Aif-ts found in fuch Inventory according to ihe 
Form of it. And this is uot only enjoin both by the Cicd/ and Canum 
Las, but aifo by an exprefs Conititutiea in Lindgacd) ; where ‘tts ) o:twb-Tit. 
enzdted, ‘Phat betore fuch Executor tnail be vetted wits the Admini- ++ 
ftration of the Goods of the Deceas’d, he fhall exhibie a true and 
perfect Inventory of ail the faid Goods taken in the Prefence of fe and 
proper Perfons (as Creditors and Legataries are) unto th» Ordinary ; 
and if he fhail refufe or negi-et to do this, he Mall be puni i'd ac- 
cording to the Diferetion of tne Ordinary: And, morcover, it is here 
order'd, ‘J hat before any Ex-eutor be admitted to the Execution of 
any laft Will and Teftament, upon his pr fitng the fame to the Ordi- 
nary for the Probat thereof, he fhafl wave and renon:ce the Privilege 
of his own Court or JurifdiGion in refpect of this Act: Tor by the 
Civil-I_aw a Controverfy touching an Executorfhip ought ta be de- 
termin'd in that Court ov Jus:fdiétion, where th> Perfon who b conven'd 
has his Dwelliig or Habitation ; or elfe whore Hereditary Etfetts are 
lying and b ine, if the Def-ndact can be found there: For the Cjzi/- 
Law devmys it coutrary to Jultice ard Equity to call a Man away from 
his own Court and Dwelling to the Piace where the Teftators’s Eftate 
lies ; fines Men are not drawn away frem their Eftates and proper Em- 
ployment, without fume great Drfadvantage, 
It hay best faid, that a ‘fe/lemeatery Executor, who takes on himfelf 
th Office of fuch a Perfon, ought to perform his Vreft, ane thall be 
obligd to cxecute the fame with Fidelity, by the Comeulfion of a 
competent Jude: +. And here it is to be ubferv'd, that hy the Cyrmame 1%: a8. 
Law it dory n-t only belong to the Bifhop of the Diccefs to take Care 
and fee that to laft Wills and Teftuments of Perfons deqeayd be de- 
manded to Execution |, but evento the Diccefan whoever he be, — £0 1 x 3.36.37 
s V5 
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fay, to him who has Epiftopal JutifdiGtion exclifive of the Bifhop, tho’ he 
be no Bifhop himfelf. For it often happens, that Abbots, Archdeacons, 
and others that are not Bifhops, have cither by Privilege or Prefcription 
an Epifcopal Jurifdi@ion: And thefe, according to the Glofs, are com- 
priz d undet the Apellation of Diocefans ; and have fometimes Ordinary 
Arnifdidtion in this Behalf, tho they are not properly Ordinaries. Yea, a 
College of Canons, vulgarly called a Chapter, may in the Vacancy of 
the Epifcopal See compel Executors to execute the laft Wills of Tefta- 
tor’s deceas'd: And if thefe Executors are negligent, they may de- 
mand the fame to Execution, finee this Matter belongs to Epifcopal Ju- 
rifdiGiion, as aforefaid. The Bifhop of the Diocefs is the lawful Execu- 
tor of a Will made ad pias Caufas, and may compel Executors in Truft 
to execute the Wills of Perfons deceasd in refpec of Legacies given 
to Pious Ufes * ; tho’ the Teftator fhould have interdi@ed the fame by a 
contrary Order: But notwithftanding this, by the Ciez+Law the So- 
cular a may be apply’d to alfo in this Cafe, and has ftill this 
Power in Refpe& of Legacies left to Charitable Ufes; this being a 
Truft of a mix'd Jurifdicion||. And hence all Men are by this Law 
allow’d to fue, in order to have fuch Legacies paid and brought to Ex- 
ecution, if they fee any Thing attempted contrary to the Teftator’s 
Will, either by the Fraud or Sloth of the Heir, Executor, or the Judge 
himfelf. 

By the Cied/-Law it feems, That the Ordinary may remove and put 
out an Executor, that is appointed even by the Teftator himfelf, from 
his Executorfhip, whereby he fhall not have the Adminiftration of the 
Teftator's Goods ; efpecially if this be upon a juft Occafion, as becanfe 
he cannot render 2n Account of his Adminiftration: And Fuffinian in 
his Inftitutions feems to favour this Opinion t. But yet the laft SeGion 
of this Title in the Lmperiai Inftitutes is obje@ed hereunto: From 
whence it appears, that tho’ a Man be poor, yet if he faithful and diligent 
in his Adminiftration, he fhall not be remov'd. To whichI anfwer, 
that when a Prefumption of Fraud and Deceit lies againft him, be- 
caufe he has formerly in Matters of the like Nature behav'd himfelf 
deceitfully, he may be well remov'd and fet afide before the Admini. 
ftration is committed to him +; but not afterwards without juft Canfe 
fhewn. But an Executor or Adminiftrator may (according to Bartolus) 
be alforemov'd from his Office, if he runs away and becomes a Fugitive ; 

rovided this be for fome Crime or Offence committed: But (I think) 
Bartolus ftands fingle in this Opinion. But if a Perfon be only poor, 
and can give Security for his juft Adminiftration, he fhall not be remov’d 
from his Office ; and herewith agrees the Law of England: And tho’ 
he cannot find Security ; yet fo indulgent is the Cici/-Law, that if he 
be otherwife diligent and faithful in his Adminiftration, his Poverty 
fhall be no Objeétion to him. For ‘tis not Poverty that fhal! render 
a Man fufpected ; but only an evil Behaviour, and a ftrong Inclination 
to Knavery and Negligence. And ‘tis regularly true, according to the 
Civil-Law, that if an Executor be hindred in the Execution of his 
Office by any Impotence of Law or Fa&, whereby he cannot fulfil the 
lat Will and Teftament of the Perfon deceas’d, the Bilhop of the Di- 
ocef: fhall have the Power of aGting and diftributing the Teftator’s 
Gouds transferr’d and committed to him ||: But this is only to be fo 
underftood, when one fingle Perfon alone is made Executor; the Mat- 
ter being otherwife, if there be more than one appointed to the Office. 
For then if one of them fhall be deficient in his Adminiftration, the Ad- 
miniftration is lodged with the cthers. 


By 
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By a Provincial Conftitution im Léuderord*,an Executor is forbidden ta 7 13. Ti 
apply or appropriate unte humfelf any of the Goods of the Perfon deceasd, 
whofe Will he has the Exeeution atycither by the way of fecret P 
or by any other’ whatever, under the Pain of Sufpentioa 2d Jage 
Ecctefia, unlefs it be in the Following Cafes, off. FU When the 
‘Teftator has made him «a Grant thereof by way of Donation, darter 
céeos. Or, Secondly, When he has in his laft Will and ‘Teftament be- 
queath’d the fame to hint by way of Logacy. Or, Third/y, Hay or- 
der'd, that his Executor shall have fo nmich out of his Perfonwl E- 
ftate,* according to the Diferetion of the Ordinary, by way of Recom- 
pence four his Labour and Trouble, when he has wo particular Legacy 
left him: For ia fueh a Cafe an Executor cannot reward himfelf 
arbitria propria, beeaufe he would by this Means be a Judge in his 
own Caufe. Or, Powrrd/y, When the Deceas'd was indebted to his 
in his Jife-time: For an Executor may openly and fairly deduct fuch 
a Debt out of the Subfiance, and pay himfelfin the firtt Place upon an 
equal Right. Or, La/ff/y, On the Score of fome moderate Expences }e 
has been at on the Account of his Adminiftration or Funeral. And fuch 
Executor fhall inno wife obtain an Abfolution from fich Sentence, till 
fuch Time as he fhall kave made Reftitution of what he has unduly 
appropriated or apply’d unto his own Ufe, and fhall have paid T'wofold 
out of his own Eftate for the Goods thus appropriated to himfelf to- 
wards the building and Repairs of the Cathedral Church, unto “vhich 
the Perfon deceasd was a SubjeG&. And this Conftitution was to be 
folemnly publi(h’d twice every Year in all the Churches within the 
Province of Canterbury : But it is now grown obfolete and entirely out 
of Ufe upon a better Foundation of Law. 

Executors, according to SHo/ffienfis, may not only have an AGion a- 
gainit the Heirs, if therebe any, in refpect of Legacies given to Cha- 
ritable Ufes; but even againft all other Perfons, if they are not zads 
Executors, to recover Debts, and the like; andin all other fuch Max- 
ters as do relate to the Execution of a laf Will and Tcftament, be- 
canfe they ave to receive an Advantage from hence: But if they be 
nude Lxecutors, then no AGion accrues to them for a contrary Rew 
fon}. And if an Executor od pias Cuwfas fhall be negligent herein, ston & Alb 
then the Diocefan, who is the Exeeutor in Law, fhall caufe this to be inc. 19. x3. 
done. A made Executor hare mention'’d is no more than an Lxecutar ** 
in [ruft, whom the Teflator has made Cho:ce of on the Account of 
his great Integrity ; and as he has not the Right of Adminifiration, 
and no Intereft accrues to him, he is not oblig'd to give Security for 
his faithful Adminiftration. But an Executor Tu/Izmeatary, and the 
like, cannot make an Agreement with the Heir, or with the Teflator’s 1 C-* 3 *% 
Debtor, in fuch a manner as to remit the Debt +4, avy more than a 
Protor aflign'd ad agemdum can; unlefs it be (perchance) with the 
Confent of the Creditors and Legatees, who have an Intereft herein | ; 
or unlefs he has a fpecial Order and Mandate from the Teftator for 
this End and Purpofe*. But fome Perfons hold the contrary Opinion, *%:*!** 
efpecially if he has made a Diftribution of all the Teftstor’s Goods, 
and the Suit be doubtful for want of good Evidence. Nor can a Tefy- 
smentcry or Legal Executor of any Perfon deceas'd commit his Ofice 
by way of Delegation unto another Perfon. Yea, the Teftator 
himfelf cannot fo much as give hima Power of fubftituting another 


Perfon = his Stead, according to Tiéragmelizs, unlefy it be ad pias 
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Qk sae to Execution, which is valid according to Law, and not 
fufpended by any Appeal or Petition of Reftitution iv integram: For it 


fo, the Execution of fuch a Sentence ought to be deferr’d and put off 
till the Bufinefs of the Appeal, or the Caufe of Reftitution thall be 
decided. But if a Sentence be only fufpended by a Supplicatien, fuch 
Sentence fhall be demanded to Execution, and the Vzétor in the Canfe 
fhall find Sureties for the Reftitution of that which he has obtain’d by 
the Sentence, in cafe the former Sentence happens to be revers'd. A 
Supplication here mention’d is a Remonftrance by way of Petition a- 

tC. 7.42.C. gainft a Sentence pronounc’d by fome Superiour Judge t, from whom no 

“195+ Appeal lies, to revoke fuch Sentence upon a Re-hearing of the Caufe. 
Of which hereafter. 

Now the demanding of a Sentence to Execution, after it has paffed 
in Rem Fudicatam, is a Thing fo entirely neceflary, that as Laws are 
of no Advantage to any State, which cannot be executed: So a Sen- 
tence is vainly pronounc’d, and has no Life and Force without a due 

+X. 2.27.15. Execution thereof* Wherefore, I fhall here, Pir/f, cxamine, what 
C7 53-2 Sentences ought of Right to be demanded to Execution, and likewife 
by what Judges. Secondly, 1 fhall enquire in what Order and Manner 

this Execution ought tobe made. Thirdly, 1 thall confider in what 

Caufes, and againft what Perfons it may be committed. And, Fourthly, 

For what Reafons it may be ftopp’d and delay'd. And, Fir, "Tis to be 

obferv'd, That every Sentence may be demanded to Execution, as foon 

as pafled in Rem Fudicatam, viz. After the Fatale for the Interpo- 

fition of an Appeal is elaps’d ; and it may be committed to Execution 

|X. 2.27.15. by the Judge pronouncing the fame ||. For a Sentence is always faid 
D.2.1.19 to have Executionem paratam, or an Execution at Hand*. Yet this 
¥D.4 44° Rule in Law, ciz. That a Sentence ought to be executed by the fame 
Judge that pronounc’d it, or, which is the fame Thing, that Fadement 

ought to be ended where it began, does not always obtain: Since the 
Execution of a Sentence fometimes does of Common Right, according 

F Opin goo. to Mizins in his firlt Book of Common Opinions +, belong to the Pros 
N,3e vince of another Judge. Secondly, This Rule has no Place in Matters axe 
ecutice, when the Procefs is by way of Execution, and not according to 

the ordinary manner of Proceeding. For in Matters Executice, when 

the Procefs is by way of Execution, the Perfon may vary the Fudicial 

Procefs, and commence a Suit by feveral Executive ways, not only be- 

fore the fame, but even before any other Judge, and in any other Place. 

But properly {fpeaking, indeed we ought not to begin a Proccfs with 
Execution, but a Sentence ought to go before, andthe Execution there- 

£C. 7.53% Of ought to follow the fame*, ButaSentence has no need of Execu- 
cution . 
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tien, thot is invalid ap/a 
Right or Power to pranouner thedame ; an Fxecuto 
whele Office it is etitcually to execute the Forey of the Juste t 
the Mutter of the Sint is heard and difeuds'd, and a Sentence yennoune'd 
therann between the Partiony. For fuch an Laeeutor canast by taking + 5 pr 0 
Counizanee: judaw touching the Equity or Validity of thu Sentence ; and. 
if he fhould order or ace aay Thing contrary to fuch a Senrenge, i: 
ig of no Momenpor Confequenee at ull. Bist, 

Svcomdly, A Sumtence canmor be esccuted by tye fame Perfon that 
‘ pronoune’d it, (hoor great fowser he be) onlef\ po has Ordinay [uri- 
disiun ; and, oonfequently, a mésren: Jeepers? inctdene thereunto : 
For tea Matter of fome Jurifdiction to eareets « Sentencs *, Where *D.2 04 
tore by the Ciei-Zure a Judge, or arbiter, atigdd by the ‘Pree 
quntng cecuee his own Sentenuz, as having no Juriidition, but only @ 
Power of eeamining thercinto; and as fon as he hay taken Cugni- 
zane of the Matter he is difcharg’d from his Offer, as having fini d 
the fave {. Nor cana dedog ated Judge execute a Sentence; but the 1D. 1 & 
Beecution therepf belongs to the Perfon that delegates hin: And S!* vile 
gerevally {peaking the Ordiavry or Prefident of the Proyince cyceates Dilibi, | 
the Sntencc of a delegated Judge, But the Prinee or Pope's Delegate C+ 3. 14-3 
may ia his own Perfon execute his own Suntenee, hecauf; he is m the “** * 
Viaew of an Orviimery Judge, and may alien a Judge, and oblige the 
Gedimers Judge to execute a Sentence pronouued by kim', And (Li © i 
think) the fame holds good in any deleguued Judye whatever, if fuch ** **™* 
a Power ler euprefly committ.d to him, For tho’ the Power of ad- 
mitting-a Perfon into Poffeifion of Goods be a Matter of sat Jurif- 
diction ; yet, I itpppofe, the fame may be transferr'd Mendieta Fail 
ailticvé, Wherciore, doubthef, even he to whom a Jurifiction is de- 
legated has a Power to execute his own Sentence, fince this Jlarwe 
fenperiure pailow with a delegated Jurifdiction,*. So that-what wccur/ias *D. 1 at. p 
fays t, is evidently falfe, c#z. That the Execution of @ Sentence Coiiust yr ph Sew 
be delegated, asbeint @ ALater of Mernm Imperium. And Sentence “*~ ” 
emnot, according to the Cie#/-J_ae, be demanded to Fsccution inme-~ 
digtely on itspafing # Rem Fudicatem; for on the Score of Hymz- 
mty the Cier-7 se allows a eertain Space of Time both to the Con- 
viet; aad-to Perfons conteiling, in order co fatily the Judement: And 
by the twelve Tables, according to fe. Gelvins, « Mout o¢ thirty 
Days way imdule'd. But afterwards this Term wascniasgd unt. tee 
Moaeh.: And at length Fa/efume granted four Months trem the Dayo 
Condemnation ; or, in cafe ofan Appeal, from the Day of canmtirming the 
firfk Sertence to be computed. Butthis ‘Vine is now varioufly limi- 
ted according to the Cultems ), Statutes and Edits of every Place, «C.7543.% 
But tho’ this Term appointed by the Cieii Law had Reom in Por 
fowal, yet in vea? Actions ithad not: Butcven in yead Actions if the 
Polfeflar pleaded, that he vas not at prefent able to reftore the Thing 
in Demand, and defzed a Time to be afign’d for the Reuftitution there- 
of, he might ont of his geat Humanity gratify him in this Refpeai by 
granting 2 moderate Tenn for the Refticution of the 'Thirg demand 
ed of him, with which Term he ought to reftore it without Fraud fo yb 4 15.0. 
But in pevfeec? Actions the Term of four Menths wus granted pra Fare 
ta the Perfon condemn'd ; and at the Expivation of this Term he Vp 
beuind te pay Intereft after the Rate of five por Cras. that the Plaine 
tif (being in fome Meafure injur'd by this Delay) raight by: teliey’d ive 
another Refpet™. But, aecording to the Cuftem of JeLLonul, a 
jome tracing Countries, neither of thefe two Rules i> now a: 
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Parergon “furis Canonict Anglicani, 
For Intereft or Ufury on Fon uta is not paid at this Day, unlefs it 
be deduc’d and allowd of in the Sentence of Condemnation itfelf. 
And becaufe Merchant’s Affairs, whereby Holland flourithes, feldom ad- 
mits of Delay, but require great expedition, Sentence is there at this 
Day immediately demanded to Execution, according to Merula’s Praice 
of the Civil-Law *. 

The fecond Thing here to be confider’d was, in what Order and 
Manner this Execution ought to be made. And here "tis to be obferv’d, 
That it may be made by either of thefe ways in a Civil Caufe, giz, 
either by an Aétion on the Cafe arifing from the Sentence {; or elfe by 
the Office of the Judge, which laft is the way always pradtis’d in our 
Ecclefiaftical Courts; and in Civil Caufes it is much better to proceed 
this way than by an Action; becaufe a Libel is not then requir’d, nor 
any Conteftation of Suit. But when Exccution is made by a Right of 
Aétion, it is neceflary to forma new Procefs +. In the Execution of a 
Sentence in Civil Caufes the following Order ought to be obferv'd, viz. 
Firff, The Officer ought to attach Moveable Goods, then Immoveables, 
and after that then the Perfon’s Account-Books; and if thefe are not 
fufficient to difcharge the Execution, the Perfon of the Litigant may 
be arrefted ||: For the Perfon ofa Man ought not by the Cizi/-Law to 
be taken for a Debt, unlefs his Goods and Eftate has been firft excufs’d*; 
and if upon fuch an Excuffion there are not Goods found fufficient to 
fatisfy the Judgment, then his Body may be attach’d, and not other- 
wife tf. But (i think) wherever an Execution is miade, the Laws and 
Cuftoms of the Place ought to be obferv’d. In the Execution of a Sen- 
tence, when a Man deferts his Appeal, a Citation is always neceffary; 
otherwife fuch Execution is not valid 4: But when an Execution is 
made in the fame Thing, wherein the Sentence was pronounc’d, it is 
not neccflary to cite the Party ||. But if:an Execution be made againft 
the Succeffor of the Perfon condemn’d, or by a Judge that fucceeds 
him who pronounc'd the Sentence, a Citation is always requir'd*. An 
Ecelefiaftical Judge in the Execution of his Sentence may proceed either 
by Sufpenfion, Depofition, Excommunication or Degradation, according 
to the State and Condition of the Perfon caft in the Suit: For if he 
be a Clergyman, the greateft Punifhment that can be inflicted on him 
is Degradation with Excommunication: And if he be a Layman, then 
Excommunication. But if the Perfon caft has a Contempt of the Cen- 
fures of the Church, and will not obey the Sentence pronoune'd againft 
him, then the Ecclefiaftical Court may implore the Secular Arm, which 
is the laft Remedy it hast. 

As to my third Confideration, an Excommunication may be made a- 
gainft all Perfons, and in all Things; unlefs the fame be found prohi- 
bited by Law: For tis a Rule in Law, that all Things are deem’d to 
be permitted, unlefs they are found to be prohibited. Fir/?, An Exe- 
cution cannot in Civil Caufes proceed to a Man’s Bed, Wearing Apparel 
and other Things of the like Kind, neceflary to his daily Ufe ; becaufe 
thefe Things do not pafs under an Hypotheque, nor are a Man’s Wear- 
ing Cloaths taken away from him, tho’ condemn’d to dye as a Crimi- 
nal+. But when a Debtor has no other Goods to fatisfy the Judgment, 
his Houfhold Goods and Bed are liable toan Execution ; and only the 
Wearing Apparel on his Back fhall be left him. Nor is an Execution to 
proceed or extend to a Scholar’s Books, or to a Husbandman’s Plow- 
Team, provided they have other Effects ; nor to the Goods of particu- 
lay Citizens for a Debt of the Corporation ||; nor to the Goods of a 
Monaftery, becaufe an Execution cannot be made thereon for the Debt 

of 
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of & Monk, unlef, tae MonwPery acquir'd Goods by the Maiepall 
the Monk: Not tothe Fruits and Profits of a Prebend o¢ Ueclefiaiheat 
Eenctice, beeaule no Eaeewtion lies azainit them, if the Perfon ims other 
Goods; but if hehas no otwer Geods, then an Lyecution witllye again! 
the faid Fruits and Profim *. Bar ifany Perfon has been at any Papeges 
about the Funeral of a Scholar deceas’d, he may retain his Bonkg for 
the Reimburfement thereof, acenrding to Fla/os f. 
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Asto my fourth Contideration, «+r. Upan what Aeconnt an Exgen- 


tion may be ftopt, it is to be ist obfervd, That it may be thaywd 
upon the Score ef a Naffity ): Bat when the Pseeptian of Nydiiey’ is 
propounded before an infecriour Judge to him that pronounced thi Sun 
tence, it never hinders the Laccution thereof. Sucprellp, Rellicution pe 
jareerauee impeaches the Exceution of a Sentency , unlefi it be pra yd 
Malwiowfly, and with a Delign of protrading the evil Day, or eit 
that it requircsa long and tedious Examination of the Mutter. 
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Of Expences of Suit, aud the Kinds thereof. 


OU CHING Expences of Suit, it is to be obfarvd, That 
M thefe Lxpences are due on various Accounts, and for f- 
vera! Ruafons. For fometimes they are due on the Ac- 


WE count of obtaining a Victory in the Caufe *, fometimeson * 
; the Score of Contumacy ft, and fomctimes on the Account }\*° 


of fome Delay in the Proeeedings =: And, again, they are 


fomctimes due on Account ofa rafh and temerarious Citation, Some * 


have made this Diftinction about fuing for Fxpences, faying *, That fuch 


Expences of Suit as are made in Matters Preparatory to the comiecncing . 


thereof; and in reftoring a Defend int that has ben in Delay, ougst to 
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be fued for by a Right of Action ; becaufe they are made before any 7°" 


Contefiation of Suit; and, therctore, fhall net be recaver'd O'cio 
Fudicis: Bor no Demand or Suit thall be maintaia’d for any Expeners 
made before Conteftation of Suit, but only for fuch as were made tib~ 
fequent thereunto. But this Diftnction is at prefent little regarded by 
any Court ot Judicature, as being teo nice and rrivolous, And at this 
Day Expences of Suit may be fued for either by way of Action, or 
by virtue of the Judge’s Office, if the Judge has taxd the Bill and 
allow’d the fame: And it matters not, whether they are made belore 
or after Conteftation of Suit. For fince thefe Expences have their Ge~ 
ginning and Rife from the Suit, they alfo ceafe and come tu an ead with 
the Suit itfelf, left that a Suit fhould conwnence and begin from a Suit. 
Therefore “tis advifvable in Practice to fue for them by imploring and 
making Ufe of the Judge's Office. ; 

If Expences are due by Reafon of any Contumany, they do impeach 
and hinder the Profecution of a Suit, and the contumucious Perfon 
fhall be fet afide from Pleading, till fuch Time as he fhall liave paid 
the Expences of his Contumacy, or (as we fay) his Centumacy Pers: 
sare due ratione P7forix, or on any other 
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Parergon “furis Canonict Anglicani, 
and acquitted from any further Attendance on the Court by Reafon of 
a Lapfe of Goitiecs, Bighaes may be demanded and fued for af 
ter the Lapfe of fuch Jnfiawce; and the Defendant may defire to 
be difmifs'd and acquitted from any further Attendance of the 
Court in that Caufe ; praying the Plaintiff! may condemn’d in Ex- 
ences“: 
J Touching Expences made before Contftation of Suit, the Judge ought 
not to impart his Office to the Party unlefs the Party requefts him there- 
unto, fince this is a Matter that has no Relation to the Decifion of a 
Caufe which happens before Conteftation of Suit: But tovching thofe 
Expences which arife after Conteftution of Suit, the Judge may ex Of cio, 
and without being requefted thereunto, either abfolve or condemn 
the Party inthem ft: Yet he is not bound fo to do, if he has a Mind 
not to do it. Therefore, both the Plaintiff and Defendant will do 
well always to pray Expences. If Expences are once mov’d for, and 
the Judge fhall cither omit or refufe to abfolve or condemn the Party 
in them, the Party may fue the Judge for a Reftitution or Payment 
of fuch Expenees, he being bound on this Account to make Refti- 
tution or Payment thereof to the Party injur'd out of his own Money: 
Which ought always to be underftood, when the Party moves and 
petitions for Expences+. Or elfe Expences of Suit are fometimes de- 
manded ex Coxcenticue, or by the mercenary Office of the Judge 
without a Convention. In the firft Cafe they may be demanded in 
any Infanuce, if the Judge has not pronoune’d for the fame in the firft 
Inftance ||. And inthe fecond Cafe they may not be demanded by any 
Means, unlefs it be in a Canfe of Appeal ; becaufe when they are de- 
manded or fued for by Coneention, that is to fay, by convenine and 
commencing a Suit againit the Party, they do then accrue by thu A@ 
and Provifion of Man, which ought to be deny’d to no cne. But 
when they are not demanded by Convention, they do then acerue by 
the Provifien of Law ; and the Law may take away that Benofit from 
a Perfon, which it has once conferr’d on him: Becaufe thofe Expences 
which accrue by Virtue of the Judge’s Office after Conteftation of 
Suit, do accrue as Acceffory to the Principal Cafe; and, therefore, 
fublato Principali tollitur Accefirum. But when they are demanded 
by Right of Action, then they accrue Principally; and by this Means 
the foregoing Rule ceafes. 

Expences of Suit are only prov’d by the Oath of the Party, by Rea- 
fon of the Difficulty of proving the fame *: But with this Provifo, that 
th Judge does in the fir Place tax and moderate the fame according 
to the Stile and Cuftom of the Court, before the Party fwears touch- 
ing the Truth thereoft: And herein the Judge ought alfo to have a 
great Regard to the Nature and Quality of the Caufe itfelfs: And 
herein it is to be obferv’d, That a Taxation of Expences refery'd unto 
the Judge himfelf under his own proper Name may be made by his 
Succeflor ; that is to fay, if the Judge does exprefly by Name referve 
unto himfelf the Taxation of Expences ; yet the Power of taxing the 
fame does (notwithftanding) defccnd to his Succeflors ; fince this does 
not concern his Perfon, but is only a Matter concerning his Dignity and 
Office alone ||. 

I have already noted, that neceflary Fudicial Expences do confift it 
a Fourfold Difference : There being fome which are Fudicially made 
in order to inftrué& the Procefs, that is to fay, for the Labour and 
Pains which the Advocate takes in drawing the Libel, and in framing 
other Writings and Exhibits, which appertain to the Caufe itfelf: ws 

thefe 
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to be tax'd according 6" thie (jum 
lity of the Porfons and the ance of the Caufe: For hetlé or 
no Regard fhall be to th length of the Lyshibiza, burt ta the 
\.canmiag and Ingenuity of the Advocate drawing the tame”, froce 7. wm yy 
ought to be eanlid “d what ine thall Write, and net haw mucly a oi | 
prafute Sriie, and it the unt impertinent manner ; fae tire Word, 

ht not te be number'd, but Things well coniiderd berein. Under 
this Head we may cifo rechon fuch Expenees as ave gevpa te Protiingy 
for propeunding aad exhibiting, the Pleadings of the Parteey a4 tcl? in 
Writmg as Puow Face. Io the Farapus iva Chamber the Prodiory bei 
halfa Florin tasd and allow’ thom for every SSéeaiel Reneln, © 
they call itf: And for Jai Recefles the fuyrty fait oF a Vivir tail. 4 ait, ih, 
The [nbfiavzial’ Rogglis ate the Introductipn of the Qiits, tm pahi- obligt mt 
biting of the Libel, an Anfiver to the Libel, Conteflatian at Stet, the 
Oath of Calumny, the Petition, ar Motion, for Coramifioner ta ex- 
mine Witnciles, the Publication of the Depofitions, Accufation of Cos- 
tumacy, Cenclufiea of the Caufe, and the like, which do appertain to 
th: Abdus Proredendi, and aifo to the Merits of the Caufst, ‘The ¢ x 219.11. 
iefleer Reegfts are the Recognition of the Seals, the Petitio Termin, 
Motions for a L:coad and third Term Probatory, or for proroguiag the 
"Lerm-Probatory already alfign’d, and likewile fuch other Mutious as 
ave incidently made and propounded in Judgment according to the 
Practice of Courts. Under the Appellation of thefe Preparctery Ex- § Calne fey. 
pences are likewife fuch as are given to Notaries for detwitg * Je 
ments ; and to Meflengers and Apparitors for exueuting “Fadiciai i 
cefles and Decrees of Court *. And, laftly, under this firft Kind of Ex- 4 5... 15, 
exces are compriz’d thofe which are given in Chuerery for reductting 1 12. ' 
of Preeeflex, for Copies of Acts, and other neceflary Writiegs tienncdi- 
ately appertaining to the principal Cauf> 

Secondly, Thole Fadicial Expences are faid to be neceflary, which 
are made ror the Examination of Witnefles: And under thefts 
nornttan includes the Ratables and Driabsbles of Wirnetey; 
d-ducting thofe Fxpences of Eating and Drinking, which a Wit- 
nefs would otherwife make at Homet: Provided, he did net live | yuh ine.s. 
there on fome Trade and Employment. But this Deduction «farce &2-'4™13 
any Where odferv'd ; efpecially, in the Lwperie] Chamber, and here 
in England. 
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Of Fame aud Sufpicion, whether and wher 
Evidence in Law. 


AMONG the yarious Species of Proof, which is nothing 
tis cl{e but a Demonttration of fome doubttul Matter of 
% Vac&t made clear and evident to the Court, accotding jo 
Nite y the Rules of Law, we may reckon that of » well-grounded 
eee Fame *, aflifted by other coacurrent Hyidesce : 
in the fame Senfe here made ufe of is defined to be the 

Opinion of the Vulgar, ariling from Sufpicion, or (at leaft) the 
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Part of them confenting and agreeing to fome Matter of Fa@in the 
Neighbourhood, and made manifeft by the Voice of the People *. Now 
this Definition or Defeription has & Relation both to a good and an 
ill Fame; and when it refpects an 7/] Fame, "tis taken for Infamy ; 
as when we fay of any one, that he leads an infamous Life by wicked 
and enormous Praétices, or that he has not the Fear of God before his 
Eyes, or that he keeps a Concubine, and the like. But when ‘tis ufed 
in a good Senfe as it relates to a Man’s Honour and Reputation, it is 
in Latin defined to be Status illafe ‘Dienitatis citd ¢ moribus com- 
probatus, a State of an untainted Honour approv’d by the good Life 
and Behaviour of any Perfon: As when ‘tis faid of any one, That 
he is an honeft anda good Man. And for fuch Fame a Man ought to 
labour and take Pains in order to afflume the Name of an honcft Man, 
and one of good Report. And thus Fume fignifies the fame as Report, 
which may either be Good or Evil, according to the Obje@ or Sub- 
je& thereof; and the Honefty of the Perfons that do fpread the 
fame Abroad. For a good Fame and Reputation does not only de- 
pend on the laudable Actions of a Man himfelf, but on the Lips and 
Breath of others that publifh the fame: And, therefore. if they be 
not Men of Veracity, Knowledge and Integrity, that publith the fame *, 
little Regard will be had to their Reports, whether they carry a good 
or an evil Sound with them. 

In each Way or Manner of expreffing ourfelves Fame fometimes pro- 
ceeds from Knowledge, fometimes from Sufpicion, fometimes from a 
certain Thing or Author, and fometimes from an uncertain Author ; 
and, laftly, from the Depofition and Averment of one Witnefs or Per- 
fon alone: Yet, properly fpeaking, Fame, as here deferib’d, proceeds 
from an uncertain Author, and from Sufpicion only ; and herein it 
differs from what we call a wanifeff Fame. Indecd, Fame itfelf is na 
Proof or Evidence at all in firiGnefs of Law t+; ner is Sufpicion any 
Evidence of a Thing done by a particular Perfon: But if there be a 
Fame concurrent with the Depofition of one good Witnefs, it is in 
many Refpeéts fufficient Evidence, according to the Cicil and Canou- 
Law. Thus if an Exception of Excommunication be cbje@ed to the 
Plaintiff, it may be provd by Fame and one Witnefs: For this be- 
ing an odious Exception, it ought not to have too great a Scope and 
Power given it; and, therefore, one Witnefs ought to concur with the 
Fame thereof. And the fame may be faid of a probable or likely Suf- 
picion, which arifes from fome ftrong and previous Conje@ures, and 
from a growing Fame or Report of fome Faé& ; and fuch a Sufpicion 
or Prefumption induces a Canonical Purgation +: For it being ftiled 
a Prefumption of the Fudze alone, it admits of Proof to the Contrary ||. 
Now Sufpicion, as deriv'd from the Latin Verb fufpicor, which fignitics 
to look on thofe Lhings with fome Fear and Caution, touching which 
we have fome Doubt with ourfelves, is defin’d to be an AG, whereby 
we are drawn into fome Doubt or Queftion with ourfelves about fome 
certain Matter or other, which we cannot determine without fome 
Fear or Dread of Falfhood. And of this there is a Threefold Divifion, 
ciz a raf, probable and violent Sufpicion. The firft deferves no Cre- 
dit at all; the fecond creates a Prefumption, as aforefaid; and the 
third induces a Condemnation*. Some Perfons make Sufpicion and 
Prefumption cach of them to import the fame Thingt: And others 
add a fourth Kind of Sufpicion or Prefumption, which is called a 
necefary Sufpicion or Prefumption ; and is a Prefumption of Law and 
by Law*. And herein it differs from a violent Sufpicion, becaufe it does 

not 


Parergon Furts Canmuce Anglicans, 277 
not admit of Proof to the contrasy ; And ‘tis, therefore, faid to be of Lumsh 
and by Law, becaufe it is yehemently prefumd to be thus ornet ta be 
thus, and the Lawis determin’d on the Score of fuch a Prefumption. 
But more of this under the Title of Prefzemprions hercafter. A rafh 
Sufpicion arifes from evil Mem and from vile Caufes: As when they 
fee a Perfon talking with 2 Woman, and they immediately from thence 
fufpect an evil Converfation with her, whereas doubttul Matters ought 
always to be interpreted in the better Pare“; and, therefore, fuch a *X 5.48 m 
Sufpicion ought not to move the Mind of the Judge, but he ought to 
repel the fame f. T2Q.nu 
Fame, when it hasafolid Foundation, and is well provd, is of greater 
Validity than the Saying or Depolition of one W ienell i: For Clays the » x. 4.14.5 
Law) where 2 Man doubts of ang Thingy let him evguive of the Neigh- 
bowriod. So that a publick Fame ought to arife trom»the Voice of 
juft and honeft Men living in the Neighbourliood, and not from the yain 
and malicious Reports of Perfons (perhups) develling at a diftanee, and 
(probably) unacquainted with the Perfon defam’d or aceus'd |. But tho’ 4 ¥-5-1 17. 
2 Fame caufed by eredible Perfons living in the Neighbourhood admi- °°" 
nifters juft Caufe of Credulity, and in Civil Caufes induces a half 
Proof, yet the moft common, publick and divulged Fame~never makes 
a full Proof *: Nor does it always make a haif Proof ; for it does not * Sein. reg. 
make a half Proof in Criminal Caufes: For Fame alone is not fuffici- '4¥ 
ent to condemn a Man of a. Crime without the Aid and Afiftance of 
one Witnefs (at lealt) and fome other Adminicular Eyidence and Cir- 
cumftantial Proof y Nay, the Fame of a whole Neighbourhood does sx, 5. =, 8, 
not prove Carnal Copulation ; nor has it Power to deftroy and take a- 
way a lawtul Exception: For Fame has no Operation at all, when 
the Truth of the contrary is prov’d. Nor is Fame of itfelf fufficient 
to diflulve a Marriage, unlefs fuch 2 Fame be fupported with fome 
concurrent adminieular Proof and circumftantial Evidence, as afurefaid. 
But tho Fame alone be not fufficieat to condemn a Man in a Crime 
of Simony, or any other Crime, yet “tis enough to bring him to his 
Purgation-Oath 7 #X 5.54.3. 
When I fay, that a well-grotinded Fame makes a greater Proof than X. 5. 1 15 
one Witnefs, I mean fuch a Witrels as depofes touching what he has 
heard from others ; as it alfe dors fironger Proof than onc Winef§ de- 
poling without an Oath adminiftred to him. So that if one fworn 
Witnefs depofes touching what he has heard-from others, and another 
Without an Oath depofes of his own Knowlege, a well-grounded Fame 
makes a ftronger and better Proof than both the other two together. 
But Fame has lef of Proof in it thana Notoriety of Fad: For Fame 
otten deceives us, but a Fact, which i. notorious, thews and exhibits it- 
felf in fuch a manner, that it-cannot be concealed by any Tergiver- 
fation whatfoever. Yet in Matters of Antiquity, and in Matters rela- 
ting to an occult Obfcurity, Fame, together with other adminicular Cir- 
cumftances, makes full Proof. Thus Fame alone, with other concur- 
ting Cireumftances, is fufficient to prove a Title for the compleating of 
a Prefcription, and likewife to prove a Man an Ufurer, according to 
fome, becaufe,Lifury isa Matter of an occult Natura Sed Ouere de 
foc. Yor it fométimes happens, that Crimes are committed in fo fecret 
@ manner, that ‘vis very difficult, and oftemimpoltible to find Witneflus 
that can depofe touching the ‘ruth of fuch, and fometimes in Crimes 
that are openly committed ; and, therefore, Judges are wont in thefe 
Cafes; as foon as they have a legal Cowart that fuch 2 Crime wes 


committed, and cannot find a Wituefs to depofe touching the Truth of 
Aim li - aoe ioth = “lade 


7 . 
273 Parergon Furs Canonict Anglicant, 
fuch a Crime, to interrogate Witneffes of the Fame thereof, in order 
to know who is defam’d of fuch a Crime: And whenever a Sufpicion 
arifes againft one from Informations taken of fuch an Infamy or evil 
Report, they proceed farther againft him by enquiring into the 
tts eric; Utime itfelf. Let us fee, therefore, after what manner fucha Fame 
Jul.Clar. js prov'd *s F 
Vib. ri And; Firff, ‘tis to be obferv'd, That a Fame may be provd even 
by two Witnefles only, according to the Glofs, and the receiv d Opinion 
of the Doors; fince in the Mouth of two or three Witnefles every 
__ Word fhall be eftablifh’d: But then they muft depofe, that they have 
ae: heard fo from among divers honeft and fober Ment. But to the end 
“225 shat a Fame may be join’d with other adminicular Proofs to make 
full Evidence, it ought to be perfect im fuo eff@; and by fuch a Fame 
Matrimony may be prov'd. For ‘tis certain, that fuch Witneffes de- 
poling touching a Fame, ought to render a fufficient Reafon of their 
Knowlege, elfe they make no Proof of the Matter: For they ought 
to fay, That they have heard it from the greater Part of the Neigh- 
bourhood ; and ’tis not enough to fay, that they have heard it fpoken in 
a Publick Placey but yet by a few. 

But what if the Witneffes fhould fay, that they have known it from 
different Perfons ; as when one Witnefs names fome Perfons, and ano- 
ther Witnefs others, or they diverfify in their Depofitions in Refpec of 
Place ; as when one Witnefs fays, he heard it in the Street; and ano- 
ther fays, that he heard it na Houfe, and the likes Shall this vitiate 

¥Inkio.p, the, Proof of Fame? Bartolus fays, That it fhall not*. Nor hall it, 

48: 18.n, 24. tho they fhould diverfify in refpe& of Time; as when one depofes, 
that he heard it on fuch a Day; and dainother depofes, that he heard 
it on fuch a Day. Fame may alfo admit of a negative Proof; as when 
‘tis affirm’d, that Tatiws did not do fo: And Bartolus will have this 
to be an Affirmative, and not a Negative, becanfe publick Voice and 

HBart-ut fap, Fame fays, that Tizéas did not do it||: But if Fame be proved by one 

Ty 25s fide Afirmatively, and by the other fide Negatively, we ought to ad- 
here to the more credible Witneffes ; and if the Witnefles fhall be of 
equal Credit, then we ought to abide by that Proof; or that Fame 
which had its Rife from the moft probable Prefumptions. But when a 
contrary Fame is prov‘d in refped@ of different Places, if the Proofs are of 
equal Credit, a Regard is to be had to neither fide, otherwife the 

*Bart.utfap. Quality and’ Characer of the Witnefles ought to be confidered *, 
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SH HO’ Fafting, as far as it relates to moral Abftinence, was 
sa GN, heretofore well known to the ancient Philofophers by the 
‘?ae Light of Nature alone, without any Prefcript of Divine 

4 or Human Law to dire@& them therein, and is fill prac- 

i tis'd among the more fober and thinking Heathens them- 
felves ; it being the Command of right Reafon that every 

one thould exercife ‘Temperance not only to keep his Body in good 

Health, but alfo to help and illuftrate the Faculties of his Mind, that 
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a Man fhould not rafhly, thre’ too much Intemperance of Eating and 
Drinking, fall into any Diftemper of Body or Mind: Yet I cannot 
learn from any Reading et mine that they ever ufed this as a Means 
to draw Money out of the Pockets of filly ignorant Men by way of 
Difpenfations for not kxeping the Faft as the Romi/h Church does 
now in its Communion |}: Which lays fo great a Strefs upon it, that y .. Dive, 2 
with St. dmbroje, their great Patron, the Papi/ts now file it cx Hea- 
aeniy Image, the Food of the Mind, the Rovolbment of the Soul, the 
Life of Angels, the Root of Grace, the Foundation of Chaftity, the 
Death of Guilt, &c. Thefe are the Eulogies and Commendations 
which that Church gives of Fafting, fo ftrictly enjoin’d by the Camox- 
Law not fo much on a Religious Account, as for fake of Gain to 
the Priefts and the Pope’s Treafury. Indeed, that Law has made 
Fafting and an Abftincnce from Meats, to be a Kind of Divine Pu- 
nifhment, whereby Sin is done away, and the Perfon reconciles him- 
felf to God, who was an Enemy to him for his Sin: But, I think, the 
beft Remedy for Sin is a true Repentence and an Abftinence from fuch 
Inchantments of Pleafares as may delile the Soul, without which Bo- 
dily Fafting is of very little Advantage. For, fays the Lord, Tura zo 
me with Weepeng, Paftiag and Praying ; and vent your Hearts and 
not your Garments, &c.*. 1 will not deny Fafting to be a Kind of * Jeel. cap.2. 
Pennance for Sin; but then ‘tis to aflli& the Body, and to humble * '} 
the Soul for a State of Repentance, to make us think of our Sins, and to 
bewail them before God, that he may in his great Mercy forgive them: 
For Fafting alone has no Merit in itfelf without fuch a Difpofition and 
Humility of Mind. 
The Canonifés divide Fafting into Profane and Sacred Fafting. The 
firft (they fay) is, when a Man fafts upon fome othcr Account than 
to take Care of his Soul; and thus he is faid to faf, who endeavours 
to expel fome Difeafe by not eating, or who has not an Appetite to 
eat, iid the like: Andthis Kind of Fafting, according to them, carries 
no Merit along with it; becaufe it does not appeafe the Arg: of 
God, nor is it dune for the Souls Health. For Eating and Drinking are 
natural Avts for the Repair of the Body that dyes daily. Sacred Fa- 
fting they divide into Spiritac] and Corpora’ t. Spiritual Vaftng is { Con. 5Dik. 
an Abitinence from Sin, and this is the moft excellent way of Fafting, *P: *> 
which we ought to cbferve all the Days of our Life; and to this 
end all other Fafts ought to tend. Fudas kepta Bodily Faft, but he 
did not faft from Sin; and fo of others. A Corporal or Bodily Fak is 
an Abftinence from all Things eatable, in order to fubdue the Flefh. 
Wefaft from Wine and Flefh {ays St. Cyril, Bilhop of Ferufzlem) xot 
that we bate thefe Things as Abominations, but that we expelt a 
Reward from thence, as defpifing Senfualities; and that we may 
Deveafter enjoy a Spiritual and Intellelual Table, fowing now 
in Tears that we may in Time to come reap in Foy. A Corpo- 
val Faft, according to the Caaca-Law, is either Penitential or Ec- 
clefiaftical. The firlt is that which relates to the humbling of the 
Mind, or (at leaft) fhould do fo; and ferves to appeafe God's Anger 
for Sins committed. Thus the Children of fae! being about to fight 
the Piiliftines, fated on that Day wherein they were to engage ; 
faying, We bave finned, O Lord, againft theet, &c. And we read, that ¢ 1 sam.cxn. 
Dawid fafied on the Account of the Sicknefs of his Child, which he 7» 6. 
had by the Wife of Uriah the Histite ; and, laying all Night on the 
Earth, faid unto Nathan, I hace fined agaznft the Lord} And fuch j2sam.ctz, 
were the Penitential Fafts which the ews obferved, by confefling ie Ye 13. 10s 
ins 


*Con.5.Dift, 
18. 
tCon.5.Dift, 
I7. 


+Con.1,.Dift. 
50. 
4 4 Dif. 6. 


{| Othob. Tit, 
44 


+3. 46.3, 


Parergon Furis Canontct Anglicans, 


Sins unto God ; and by turning themfelves unto him in weeping and 
praying ; and not fuch as are now practisd in the Romifh Church, which 
may be purchasd and bought off by the Sinner. An Ecclefiaftical Fatt 
is an Abftinence from eating of Flefh, and other Things forbidden by 
the Canon-Law, to be obferv’d on certain ftated Days as there pre- 
{crib’d, with only a moderate Ufe of other Meats* ; and not to be vio- 
lated without an abfolute Neceflity f. Or an Eeclefiaftical Faft (as 
others fay) is a voluntary Abftinence from all manner of Food accord- 
ing to the prefcrib’'d Order of the Church, or the receiv’d Cuftom there- 
of in every Country. And hence it follows, that he who dines at 
Noon *, and fups in the Evening, (as the Papi/fs do -very plentifully 
upon Fifh, and the like) cannot be faid to keep the Faft ||; becanfe he 
does not entirely abftain from Meat or Food according to the prefcrib’d 
Order of the Church: But he that is contented with one Meal only is 
faid to obferve the Faft; becaufe he Voluntarily abftains from Meat, 
according to the preferib’d Order of the Church, or the common Ufage 
thereof in his own Country. It is called a columtary Abftinence, to put 
us in Mind, that the Intention is neceflary, in order to fatisfy the 
Precept of Fafting. Wherefore, he that entirely abftains from Meat 
againit his Will, or does not eat as having nothing to eat, is not faid 
to faft. And it is in this Definition faid of Meat , becaufe Fafting confifts 
not in every Kind of Abftinence: For Man has a Twofold Appetite, 
viz. Hunger and Thirf? ; and as the one is fatisfy’'d with Drink, fo the 
othet is principally allay’d by Meat, of what Kind foever, whether it 
be Bread, Flefh, Fith, Apples, Nuts, Herbs, and the like, which are 
taken by way of Refection for Dinner or Supper. Therefore, as in the 
Romifh Church an Ecclefiaftieal Fait does not confift in abftaining 
from Drink, fo neither does it im ours (I think) conlift in a bare re- 

fraining from Flefh, as fome Superftitionfly imagine. + 
By the Canon-Law, and according to the Dodrine of the Papifts, 
every Chriftian, being Twenty one Years of Age compleat, and Com- 
pos Mentis, is bound to obferve the Fafts preferib’d by the Church, 
unlefs he be otherwife difpens’d with, as very frequently he is, if a Man 
has Money to purchafe a Difpenfation: For as every Chriftian is a 
Subje& of the Church, he is as a Subject, bound to obey the Laws there- 
of that command Fatting. I fay Compos Alentis, becaufe he that wants 
the ufe of Reafon, is-not capable of any Precepts: And I fay, One 
and Twenty Years of Age compleat, becaafe tho’ Chriftians Naturally 
fpeaking are obliged to obey all Laws as foon as they come to the ufe 
of their Reafon ; yet they are not in this Cafe immediately bound, 
on obtaining the ufe thereof, to obferve this Law of Fafting enjoin’d by 
the Church ;-becaufe when they are in their growing Years they ftand 
more frequently in need of Eating, in order to add to their Growth by 
a more abundant Heat neceflary hereunto; wherefore that indulgent 
Church would not impofe an Obligation till they are able to perform it. 
The Days of abftaining from Flefh in the Romifh Church are Fridays and 
Saturdays ; and yet they cannot properly be called a Faft, becaule they, 
may eat twice or more on thofe Days, provided they forbear Flesh ||; 
But if Chriffmas-Day happens on either of thofe Days, then the Pa 
pifis have a Difpeniation*to eat Flefh thereon, unlefs a Perfon ab- 
ftains from thence by Reafon ofa Vow*. But fometimes Men were 
not allow’d to fait on the Sabbath, with us called Saturday, as ap- 
pears from the cighth Epiftle of Iguarius to the Philippians, if thofe 
Fpiftles are genuine: And this is alfo forbidden in the Sixty fifth 
Canon of the great Ruffian Apoftle. See Sigi/mund, Bard's Hiftory of 
Mufcovy, 


—— —- 


Muftocy. Pope Jemucent the Viel order'd Saturday to be hopt aga 
Day of Fafting, beetle Cori/'s Difeiples fafted and mound oa_ that, 
Pay for him, whi he lay in the Grave (as the Remawifis ym 

as well as they did on the Day of his Death, ad ‘ 

The feted Daye and Times appointed for Fufting by the Church #3 ll 
are the Time of Leert, the four Seafons of the Year ‘, called the Jialer- * eS. 
Weeks, and the Pigils of or before fome Saints Daya, commonly gilled ;- 
Holidays. Wy the fourth Diftindion of the Decreeam in the Body of 
the Coe Laee Palting is ordaud und deereed in Lear. For by thts 
Law the Clergy who are, or fhould be the Lord's Inheritance in 2 pat 
ticular Manner, ate enjoin’d to abftuin from Fleih, and pthtr Delicacies 
of Gating for feven Weeks compleat before Fiz/er t Beeaufe, ay the - +. Di@. » 
Lives of Clergymen ought tobe diftinguifh'd from the Lives and Convers 
fition of others on the Account ot Holinef; fo likewife  fays that Cammex) 
ought they to diftinguih themfelves in the Bulinefs of Fafling, ‘The time 
of Lent, in Datin cal’d Opadrige/jima was, indecd, at ficit only fix 
Weeks; but in Procefs of "Time, Pope Felelpieras added a feverth 
Week thereunto, and called thir Time OCsiageavefima As to “the 
Pmber-IVeeks we read, that Pope Culistus ordain'd a folean (1%, to bt 
obferv'’d three times a Year, on Suterday particularly, t6 pry fr 2 
Blefling on the Frusts of the Lurth, as Corn, Wine, Oyl, err. and chiblith’d 
thefe three Seafuns in the Fourth, Seventh, and ‘Tenth Me nth of tieé 
Year, beginning the fame according to the Fewits Cultém, or Calender. 
But afterwards changing his Opinion, he appointed this Fait to be kept 
at four Seafons of the Year, with a Refpect had to thofe of the Fires, 
mentioned in Zechariah *, viz. in Spring, Summer, Autumn, and Win- 
ter; at which Times, in fucceeding Ages, Holy Orders were cc alerr J, 
which before was only wont’ to be done in the Month of Decomb. The 
fome truly attribute this Diftindion of the four ftated annual ‘Times of 
Platting, called Exaber-ll wks, to Pope Urhax the Firt; which, thro’ 
lens Ignorance, (faysP/ztina? were before kept very conhidedly. Others 
will have it, Celixtes inftituted this folemn Paft, in Imitation of theold 
Rom.as, who appeinted three yeorly Solemnitics in Horour of their 
Gods, to bring down a Blefling en the Fruity of the P arth, whieh Ce 
ftom the Rowrilh Church did obfurve, “till it was foind more cceParient, 
and for the Henour of the Clergy, to have four fel-mn ‘Yimes limitted, 
andfet atide for the giving of Holy Orders, which cvgnt not to be con- 
terrd without Impofition of Hands. and without Prayer and Palting. 

In refpect of Wigrls, they are fo cailed from the Luria Word fivifi, 
becaufe, according to th« Canov Lies, Men ought not only to Faft there- 
on, but likewift to wateh amd pray all Night, immediately before the Fe- 
fiyal belonging to fuch Fie! i. And here we mult Obferve, that the 4,6, aia. ». 
following feaits, or [e/igiys in the Church, have all of them ‘their 
proper/*iei/s annex’d to them; fome of which are deriv'd from the Corm- 
mon f.aw of the Church, as that of Chrifacs-Day, the Aflumption GE 
the Blefled Virgin, the Feait of the Apoftles, St. Afetthesrs-Dav, the 
Healt of Ke@er,+ and Weitlanticde*®. And, befides thefe, the a eee ™ 
Church has appointed the Pig// of St Fohmthe Baptift, ghat of St. de * Ibu. 
pence, and the Featt of /-Serars: Which are rather deriv'd, and cf@- 
plith’d from the common Obfvrvance of the Church, than from the Ate” 
thority of any Canon. As Friday was made a May of Fufting in BYe- = 
mory of our Siviour's Puffin, fo Swtxedav was order'd te be a Day of , 
Abfinence, or Pafting, in Memory of Chrift’s Burial, fays the Camen. 5 1cagye. 

Fhe Reafow given by the Pupils for ating on a Wednejdap, ts bt *3 .” 
cant the Fees on that Day eonfpird to betray Je/ws, and to put himto - 
Deaths. ’ a Bobb ‘¥ Jor ey 
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Of Fees belonging to Ecclefiaftical Courts, &c. 


a EES, according to the Senfe of the Canons of the Church, ,, 
— and as commonly underftood with us, are certain rated, 
Gar and ftated Allowances of Money paid to Perfons for emer- 

Wy gent Services done by them, cither in the Bufinefs of Law, 
Sees) or otherwife, according to the Nature of the Bufincfs it 
felf: And they differ from Salaries, becaufe a Salary, properly fpeaking, 
was anciently a yearly Payment of Moncey; which was made, and given 
to any one for appearing, and defending another Perfons Caufe. And 
hence it now fignifies any yearly Stipend, or Reward, given on the Ac- 
count of any liberal Art, or Science, as to a T.awyer jor his Advice, and 
to a Phyfician for his Attendance, and the like, according to the Cuftora 
of fome Countries. Vopifcus, in his Life of Aurelian, thinks that it 
was deriv'd from the Greek Word “Adcgiw because they, who receive 
Salaries, indé fe alunt, do live and maintain themfelvcs from thence, A 
Salary, was a Sum of Money covenanted, and agreed on betwe: 
Parties; but Fees are Sums of Money allocated by the Law i 
cording to a rated Proportion, and Table made of them;. A sx 
given pro Honore, but a Fee is given pro Labore. But waving theic 1 
ftin@ions, as now almoft antiquated with us, I fhall here confider Fees 
as a certain Remuneration for any Bufinefs done by a Perfon, or Payments 
of Money to be made him for the Expences he has been at therein. 

We have feveral Canons and Conftitutions with us, made to reftrain 
the Demand of exorbitant Fees. For we read in Lindewood, that local 
Ordinaries heretofore, had rendred themfelves very Grievous and Bur- 
denfome to Executors, ce. touching the Probats of Wills, and granting 
Letters of Adminifiration, by frivolous Delays, and idle Cavils about the 
fame, in order to extort Money out of them, with a better Grace: 
+ Linwlib.z, Wherefore, a Provincial Conftitution { was made by Mepham, Axch- 
Bifhop of Canturbury, forbidding any Demand to be made for the Pro- 
bat of a Paupers Will, whofe Inventory of Goods didnot exceed a Hun- 
dred Shillings Sterling. But as the Law does not forbid any Demand 
to be made for regiftring and writing the fame, and for other Bulinefs 
to be done in relation thereunto, it was eafily evaded. And as Regift- 
ers, and other Perfons, were not hcreby exprefly prohibited the recciv- 
ing what was offer'd them by way of Gratuity, they had feveral Artifices 
to excufs Money out of the Pockets of the Poor. But (I think) im this 
Cafe, even what is offer’d them by way of Gratuity, feems to be exacted, 
fince this Conftitution was made in Favour of the Poor, and I am con- 
C12, 42.1. firm’d in this Opinion, both from the Books of the Crcié |! and Canon 
* 10.0.3,1. Law. # 
dA a The next Provincial Conftitution I meet with, is that of Arch-Bifhop 
vit.3.v. Stratford, * which forbids any thing to be taken by Bifhops, or other 
oye... Ordinaries for the Probat, or pronouncing of their Decree, touching the 

indw, lib, a 2 ae 
3. Tit, 13, Validity of any Wills whatfoever, or for publishing, and engrofing the 
cap.7- fame in their Office, commonly ftiled apud atta Fudicis: And that the 

Writing Clerks, or Regifter, fhould be allow’d no more than fix 7 
or 
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for their Labour in engroffing the fame, unlef the Inventory of the 
Goods of the Perfen deceasd, upon Account was found to exceed the 
Sum of ‘Thirty Shillings of current Money of Eng/and, and did not 2- 
mount to 2 Hundred Shillings. But, for an Account, and all other Mut- 
ters touching the fame, and for Acquittances and the like, Buhops Or- 
dinaries, and Perfons deputed by them, auditing all Accounts, ard their 
Minifiers intending the fuine might in the whole take twelve Pence and 
no more. But if fuch Inventory camy up to the Sum of a Hundred Shil- 
lings,or did exceed the fame, and was under ‘Twenty Pounds, then the Per- 
fons intending fuch Accounts, might taku for their Labour, and fur the 
Qeierus Sc. Yhree Shillings and no more. but if the Inventory came to 
Twenty Pounds, orupwards, and wasunder I rry, then they were allowed 
to receive Five Shillings only. And likewift: ij fuch Inventories came to 
Forty Pounds and upwards, and were under a Hundred, then they were 
perniitted to take Ten Shillings. And if they amounted to One Mun- 
dred Pounds, or upwards, and were under Oue Hundred and Fifty, then 
their Fees were Twenty Shillings, and with this they were to be conten- 
ted in refpedt of the Premifes. And for the Inereafe of every Fifty Pounds 
beyond this Sum of 150 Pounds, they fhall take Tea Shillings, befides the 
aforefaid Twenty. And the Clerks for writing every Unéetus.or Aequit- 
tance herein, betides, were allow’d to receive Six Pence for thir Pains, 
And if a Bifhop by any Cavil whatfoever, did prefume to reccive more 
than the Sum before tax'd, either in Tale of Moncy, or otherwife, he 
was to reftore Twefold of what he had taken beyond fuch Sum towsurds 
the Fabrick of the Cathedral Church of that Diocofs within a Months 
time, under Pain of being fulpended, ab Jagreffn Fecicfie: But Perfons 
inferior to Bishops, were fufpended ab Officio & Benefcio, till they made 
full Satisfaction to fuch Cathedrals as aforefaid. 

By another Provincial Conftitution in Liadzood,* all fuch Perfons, 
whefe Duty it is on the Mandate of the Bifhop, Archbifhop, or other, to 
whom it does of Right or Cuftom belong to grant Inititution to Clerks, 
and to induct fuch as are admitted to Eccletiaftical Livings thereinto, 
aye to content themfelyes with moderate Ices for performmg their OF 
fice, w/z. If the Arch-Deacon himfvlf fhall give Induction, he may re- 
ceive 35.44. But if it be his Official, he then fhall demand no mere 
than 25. for his own, and the Expences of his Servants, Gc. for onz2 
natural Days charges, and the Perfon to beindutied, was to chufe whe- 
ther he would pay this in Moncy, or other Neewilaries. And if Induce- 
ors received more than this on the Score of fuch Induction, or for 4 
Certificate thereof, they were for their Guile to incur a Sufpenfion 25 
Officio, and ab Ingreffu Ecclefic, iplo fatto, rill they fuould Reftore fuch 
Sum taken contrary to the faid Conflituticn tu fuch as paid the fay, 
and fatisfy the Party for this Offence. 

And thus the Butinefs of Frees depended generally on the Provincial 
Conftitutions, for the Certainty of them till Queen Elizaieth’s Accelhion 
to the Crown, when fome Alteration was made herein by Arch.Bithep 
Parker, according to the change of Times, and then they were better 
afcertain d for the Relief of the Subje&. But by an Ecclefiaftical Conttitu- 
tion made in the Year 1597 under Arch-Bifhop [7 Diteifr, it. was in pur 
fuance of fuch Alteration, provided that no Bifhop, Ordinary, Arch— 
deacon, or their Minifters, fhould for the future on any Account take 
other or greater Hees, than fuch as were ufnally tuken at tha faid 
Queen's Acceffion to the Throne t+, And it was hereby order'd, that a 
Table of all the particular Fees, and Sunsof Money relzting thereusta, 
fhould be Publickly fixt up in every Confiftury, and the Exeweplur of 
fuch Table being fign’d under the Hand of the Ordinary was to be 
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tranfmitted to the Arch-Bifhop within a ‘Time limited. And now, left it 
fhould be doubtful, what certain Feces were taken 40 Years ago, for the 
difpatch of all particular Affairs in each Ecclefiaftical refpective Cowt, 
unlefs it were declar’'d what Fees have been ufually taken tince that time 

* A, D,1597. according to Approbation ; therefore it was now * decreed, that every Bi- 
fhop, or Guardian of the Spiritualities (fide vacante) do take care to have 
a ‘Table of Fees publickly fixt up in the Confiftory, or fome other Place 
where the Court is held, and fubferibed under the Hand of the Judge, 
and Regifter, or elfe publickly lodged in the Archives of his Jurifdiion, 
fo that every Perfon may have Power to infpe& the faid Table of Fees, 
And this Table ought to contain in it the feparate Sums of particular 
Fees, which have been ufually taken by the Judge, and all cther Officers, 
and Minifters of the faid Court, from the beginning of Queen Elizaberh’s 

+ vide Ap- Reign to the 18th Year thereof}. Moreover, every Bifhop, or Guardian 

pend. pottea, of the Spiritualities (fede cacante) was to take care that every Judge 
Should deliver a faithful and authentick Copy of the faid Table of Fees, 
unto his Bifhop, or the Guardian of the Spiritualities, to be kept in the 
Bifhops Archives or Regiftry, under the Pain of a Sufpenfion from the 
Exccution of his Office, untill he comply’d herewith accordirg to the 
Mode and Form thereof. And if any Officers or Minifters of the Court 
took greater Fecs than were expreffed in thofe refpedive Tables, he was 
to undergo fix Months Sufpenfion from the Exec: tion of his Office, to be 
inflicted on him by his Ordinary; and if the Ordinary was Negligent, 
or omitted to infliG the fame,then the Archbishop might infid it, and fub- 
ftitnte another in his Room, See the 18¢4 of King Fames’s Canons, 
cerfus finem, touching any Queftion that might arife about the Certain- 
ty of thefe Fees. 

A Judge, Advocate, Proétor, or Notary in a Fudicial Caufe, cannot 
retain the Procefs, or Aéts of fuch Caufe on the Account of their Fees; 
nor can any retain any Deeds, or Writings deliver’d to them under any 
Pretence of Feces, or Salaries not paid; they having no Right of Retainer 
herein. But though a Proctor may not thus retain the Ads, or Inftruments 
of Suit pro mercede [ud ; yet he may do it well enough, tiil fuch time his 
Client fatisfies him for the Cofts and Charges he has been at, and laid out 
of his own Pocket, tho’ he cannot do this for his Fees or Salary. Ifan 
Advocate, or other Perfon, that has an Office of Employment, leaves 
and foregoes the fame by his own Fault, before he has compleatly fulfilled 
fuch Office, he ought not to have the whole Salary for the Time to 
come, ifthe Salary be not to be paid at one Payment only; yet, if a 
Yearly Payment be made thereof, then he fhall have it (at leaft for the 
Year which he has begun, if he did not quit the fame by his own Fault: 
And if he dyes, before he has finifh’d his Office, the whole of fuch Salary 

$C.2.7.17 is due to his Heirs, or Executors, by the Cieid/ Law ¢ ; and thusa Salary 
becomes due, and Shall be paid to Regent Doors, or Profeflors, (as we 
fay) Integraliter and for the whole Year, tho’ they have not read Jn- 
tegraliter, But if a Perfon be ele@ed unto an Office, that re- 
quires Labour and Pains, as a Parifh-Clerk, and the like, he fhall 
have his Salary, or Wages, only pro Ratd temporis, that he has 
ferv’'d; for the Law makes a Difference between Matter of fervile La- 
bour, and Matters of an honourable Employment as that of an Advocate, 
+Bart.inla and a Reading Deétor is + becanfe that, which is given unto a Parifh- 
£5 13" 13° Clerk, is paid as Wages for Work and Labour done; but that which is 
paid unto an Advocate, or Regent Doétor, is given as a Remuneration 
for his Learning and Skill in the Law. er 


Of the Glebe, aud whether Titheable or not. 


i TLE Word Glebe in Propriety of Speech, according to Fanu- 
io meet cafis, isa hard ‘Turf or Clod of Earth with Grafs grow- 
fei (Pm ing thereon: But in our Law-Books it is nfed for that 

Pa) Pers Land, wherein the Endowment of the Church confifts ; 
C8 eg=F-o and which, according to the Papal-Iaw, ought to be en- 


~~ tively free and exempt from all Secular Taxes and Pay~ 

ments whatever *, but yet fuch Glebe ought to pay to the Church, *X.3 
For if there are Lands lying in one Parifh which do belong to another * 
Church, and are of the Glebe or Endowment of the other Church, the 
Perfon occupying fuch Lands ought to contribute to the Repairs and 
Ornaments of that Church, within which Parith fuch Lands are fitu- 
ated. Nor is the Law in the Margin here quoted + any Objection | %. 3.39.1 
hereunto, which wil have fuch Tands to be free from Taxes; becaufe 
this Law has only a Refped to Secular, and not to Ecclefiaftical Pay- 
ments, as it there appears. Therefore in the prefent Cafe Perfons en- 
joying Glebe-Land fhall be obliged to contribute to a Church-Rate or 
Tax ; and Fobn de Athon in his Annotations on the Legatine Contti- 
tutions + confirms this Opinion. When, I fay, that the Glebe fhall be +omob-Tic. 
free from Secular Taxes, it is only to be underftood, that a Parfon fhall 17. v. ad be 
not be chare’d for his Glebe to fend out either Man or Horfe to the “”°"!" 
Afilire, and ths like; becaufe ’tis a Spiritual Revenue, and held in 
Frand- 1 m 
But as loag as the Parfon keeps the G/ebe in his own Hands, he fhall 
pay no Tithes to the Vicar, tho’ the Vicaridge be endow’d of all the 
finall Tithes in the Parifh: But it has been held, that if he demifes 
the Glebe toa Layman, the T'enant muft pay the fimall Tithes to the 
Vicar, and the great ‘Tithes to the Leflor|. So likewife where the yOwensRe 

~*~ “ ~ vensRep, 
Vicar leafes his Glebe, the Tenant muft pay the great Tithes to the p. 35. 
Rector or Improprictor, and the fimall Tithes to the Vicar: But this 
muft be underftood, where the Land was tithcable at the Time of the 
Endowment. For if it was appropriated to a Priory before the Vica- 
ridge was endow’d, then tho’ the Endowment was de Minuris decimis of 
the whole Parish, the Vicar shall not have the V'ithes of the G/ebethere, 
tho’ he had leafed the fame ; becaufe it was not 'Titheable at the Time 
of the Endowment. “Tis truc, if ‘Tithes have been once paid out of the 
Glebe demifed by a Parton or an Impropriator, it ought to be fo asoften 
as ‘tis demis'd: But where fuch 'Tithes are demanded, if they were ne- 
ver paid, then either of them may preferibe, that he and all his Pre- 
dvesfiors have enjoy’d the Glebe Lands by themfelves, and by their 
Tenants difcharg’d of Tithes to the Vicar*; and fuch a Suggeftion* = Lute. 
fhall be a fufficient Ground for 2 Prohibition ; and the rather, becaufe ®*? +e 
{mall Tithes out of Glebe Land demis'd by an Impropriator, are 
not payable of Common-Right to the Vicar, becaule Bcclefiae non 
folat Decimas Ecclefie. But if a Parfon, where there is no Vicar, 
leafes his Glebe, it is otherwift ; efpecially, if he referves only a {mall 

cece Rent. 


* 
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Rent: For in fuch a Cafe the Leflee fhall pay Tithes of the Glebe to 
the Parfon himfelf. 

*An.t4.cap, Before the Statute of Edward the Third*, a Vicar had no manner of 

175 Freehold in the Glebe ; and, therefore, he could not have the Writ of 
Furis utram to recover what had been alienated by his Predeceffor, 
which Writ is given to the Vicar by that Statute. During the Voidance 
of a Church the Fee-Simple of the G/ebe is not in the Patron, but in 
Abeyance, iz. "tis only in Expectation, and not in any certain Perfon, 

} Se&. 643. according to Littleton +; becaufe Clays he) it fhould not be Subjeé& to 
any Alienation or Difcontinuance, which might be made by the Pofleflor 
fo as to bar the Succeffor: For fince the Parfon has the Cure of Souls, 
the Law provides that he fhould not be deftitute of that Maintenance, 

+ 1Inft.34t. which arifes fromthe G/ebe#. 'This the Year-Book is cited to prove ; 

. but it was faid, that an Eftate cannot be for Life, unlefs there be alfo 
a Reverfion expectant upon fuch Eftate, which mauft be in fome Body : 
And Babington, then Chief Juftice of the Common-Pleas, was of an 
Opinion, That upon a Voidance the Fee-Simple rightfully belongs to 
the Patron. Firzberbert fays, "tis in the Patron and Ordinary ; and 
long before he wrote, it was held, that they might charge it before the 

FE.N.B. 49, Church was full +. 

b. Laftly, VE a Parfon or Vicar fows his G@/ebe, and then demifes, and 
does not leafe the Tithes with the Land; or if he fells the Corn, and 
difpofes of the fame, and the Vendee cuts it; yet he muft pay the 
Tithes to the Parfon+, ec. So if the Parfon fhould dye before the 

ae Corn is cut, his Executor thall have it; but if another is inducted, the 

"Executor of the deceas’d muft pay the Tithes of the G/cbe to the Par~ 

fon indugéed: But "tis otherwife if the Cor was cut in the Life-time 

of the former Incumbent; forin fuch the Executor pays no Tithes. 

That there may be a perpetual Memory of this Glebe, ’tis requird by. 

| Bulfr.Rep. King Fames’s Canons|l, that the Bifhops procure a Terrier to be taken 

184, of fuch Lands by the View of honeft Men within every Parifh of their 

refpective Diocefs, by the Appointment of the Bifhop himfelf, whereof 

the Minifter to be one ; and fuch Zerrier fhall be laid up in the Bifhop’s 

Regiftry *. 


Qe Se 


Of the Habit or Apparel of the Clercy. 


* Can. 87. 


ees Aids es 


ZINCE the Church has thought fit by her Canons * to en- 
x" join a Decency of Apparel unto Minifters, that the Prelacy 
e-) and Clergy may as well in outward Reverence as other- 
srzomie wife for the Worthinefs of their Office be regarded and 
Same, efteemd by the People}, I fhall here fay fomething of 
Clerical Habits, which ought not to be of a red or green 
Colour, left through Oftentation, Pride and Wantonnefs it fhould ad- 

$Dd.inc. 2, Minifter Occafion of Scandal unto the People*. For tho’ the Ufe of 
x31.  Cloaths or Meats is very far from being culpable in itfelf; yea, they, 
= 24% ave for the Suftenance of Life ||: Yet the Abufe of them to Pride, 
Luxury and Vanity is highly condemn’d by all Ages and Men what- 


ever; and much more blameable in the Clergy than in othev =. 
mce 


—— 
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finee the Clergy ought tobe more efpecially humble, fober, 
temperate and free from Vanity, that they may give a good hxample unto 
their Flock*. But, notwithitanding what has been faid, even Clergymen * 41 Did. ea 
may ufe thefe Garments, if it be the Cuflom of the Country, ated ** > 
they be not too gawdy and fumptuous} ; for gorgeous and fumptuous Ap- t 21 @. 4.1. 
i (fays the Scripture) is for King’s Houfes|/: And, therefore, un~ ti Luieoms 
lefs the Clergy would be thought to be Kings and Prinees, they ought * *- 
not to wear fuch Apparel. but yet they ought aot to drels them- 
felves in too mean a Habit neither, to avoid this Cenfure of the Lay, 
but to conform themfelves to the refpective Cuftoms and Fashions of 
the Country where they dwell, in Poimt of Apparcl, as it het fuits 
with their Degrees and Conditions of Life +, But why the Law fhould $210. 40 
forbid the aforefaid Colours of red and green more than any others, no 4: Dil. 1. 
Reafen (I think) cambe aflign'd; fince there are other Colours as in- ** *™ 
decent for a Clergyman to affed as thefe. A Clergymun’s Habit ought 
then, according to Liazdweod, wo be of a plain Cloth, and the like, 
without any Lace, or Gold or Silver Trimmings, not open at Bottom 
or at Top, under a fevere Penalty to be inflitted on the Infringers of _ : 
the Provincial Conftitution *, Which enjoins all Perfons having Eeele- ‘lie = 
fiaftical J.ivings within the Province of Canterbary, and tech efpecally * ~*~ 
as ave in Holy Orders, to wear fuch Cloaths as are fuitab!: to their 
State and Condition of Life t." And if any of the Clergy within the 
faid Province fhall publickly within the fame appear in any Clefe-body'd 
Coat, or wear any other outward Garment than a Gown with Jong 
Sleeves, or with exceffive and wide Sleeves, or thall go with long Hair 
and large Beards, or wear any other Rings on their Fingers than fuch 
as are fuitable to their Dignity ; as Bifhops, Archbifhops, @c. And, 
being Guilty of any Excefs in th> Premifes, fhall not on a Monition 
ftand corrected within fix Months from the Time of fuch Excefs com- 
mitted, and effectually lay afide fuch irregular Habits, they fhall iplo 
fatto (on having any Eccletiaftical Livings) incur a Sufpenfion 2b Officio ; 
and if they perfift herein for three Months longer, they fhall, after 
nine Months, without any farther Admonition, be ip/o ‘fure fufpend- 
ed from their Benefices, Nor fhall they be abfolved by their Diocefan, 
to whom this Power of Abfolution is referv'd from the faid Sen- 
tences, till they have paid a fifth Part of the Yearly Profits of 
their Livings to the Poor of the Parifh where their Benefices are, to be 
tax'd by their Diocefans, and to be paid within three Months after 
wards. And if they thall during the ‘Time of fuch Sufpentions celebrate 
Divine Service, or adminifter in their Benefices as before, they fhall from 
the ‘Time of fuch Celchration or Adminiftration be eo ipfo depriv’d there- 
of by a Declaratory Scntance. And fuch Clergymen as are not bene- 
fie'd, if they fhall offend in any of the Premifes, fhall eo ipo be ven- 
der'd incapable for four Months to obtain any. Bencfies, unlefs they thal 
within fix Months after an Admonition ftand correaed. By another __ 
Provincial Conftitution of Aychbilhop Peccham 4 founded om that of ¢ Lin'* ut 
Cardinal Otbobon ||, the Pope’s Legate here in England, the Clergy in 4 bic 5. 
Holy Orders were forbid to wear an outward Habit Jike unto that of "2: Q&2 
Soldiers or Laymen™, under Pain of Sufpenfion ab Ingreffix Frelefia. 
So that it evidently appears both from the Canon E.acx in general, and 
our own Provincial Conftitutions in particular, what Care the 
Church took in former Times to have a Clergy grave and mode in 
their outward Habits ; and it had been well if the had taken the fame 
Care to have veform’d the inward Habits of their Minds, and not fuk 
fcr'd them to havq kept Concubines, and. the like. But tho’ Clergy- 
men 
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men were forbidden to wear Cloaths of certain Colours and Fathions ; 
yet I do not find, they have any Habit prefcrib’d them in Law to wear 
out of the Church, either in refpe@ of Colour or Fafhion: And, 
therefore, they may ufe any fort whatfoever fuitable to their State, 
provided it be not cxprefly forbidden them, as red and green heel’d 
asoee ut Shoes, red Stockings, Boots, and the like were *. The Twenty fecond 
pe "and 'l'wenty third of the Laodicean Canons forbids the Inferiour 
Clergy to wear the Orariam, which was a fort of Scarf, or (as du Pin 
calls it) a Stola, which the Bifhops and Priefts might wear on cach 
Shoulder, but the Deacon could only wear it on the left Shoulder, and 
the Sub-deacon on neither. The Ufe the Deacon made of it, befides 
that of the Diftincion of his Order, was to give Notice to the People 
and Clergy, what they were todo or fay by the feveral Motions that 
he made with it. And ’tis probable, that the Word is of a Latin O- 
riginal, and deriv’'d from the Verb orare, to pray ; becaufe by this 
the Deacon gave Signals to the People, when they were to make 
their Refponfes, and perform their Parts in the publick Ads of De- 
votion. The Greek derive it from the Verb ‘Og, to cbferve. But this 
is only Conjecture. By the Canon-Law Priefts are not to appear out 
of their Houfes without their Sacerdotal Habit, left they fhould 
be affronted and fuffer Infults, like the Laity: And he that thall 
be found acting contrary hereunto, thalf be Subje@ to Canonical Punith- 
+21 Q.4.4. ment fT. 


Of Herefy, and the Punifhment thereof. 


AL SHE Englih Word Herefy, in the Greck called "Arpeos, 

ach ove according to St. Fercme in one of his Epiftles, denotes 

# 4.3.29. : 3) TG 5 an Eletion ; becavfe an Herctick chufes that Opinion, 
Sy eioenys which he conceives to be beft for himfelf *, For the Word 
BING “aipens is deriv'd from the Greek Verb “aia, fignifying to 

chufe ; and from hence comes “aspeotsy in Latin tranflated 

Harefis, and in Englifh tévm'd Herefy : Which in Propriety of Speech 

fignifies an Eledtion, tho’ common Ufage has given it another Senfe 

by caufing it to be now taken almoft ever in Malam partem, viz. 

for an Erroneous Opinion touching fome Article of the Chriffian Faith, 

Among the ancient Philofophers it fignify’d the Inftitutions of fome 
particular Dogma, or Opinion, and thus it denoted a Se& or Di- 

vifion of them in Point of Opinion. St. Paud in his fir Epiftle to 

+ Cap. 6. v. Timothy t calls it “B-repoSdusyarla, 3 which, according to the Context, 
2& 3 imports a pertinacious Teaching of falfe Doétrine : So that an Heretick is 
he that obftinately perfeveres in any erroneous Dogtrine, which is contrary 

£2Epi@.ecap. to the Chriftian Faith ; and as fuch St. Peter deferibes it, faying +, There 
2 Vs 1. were falfe Prophets among the People, even as there Jhall be falfe 
Teachers among you, who fhall bring in damnable Herefies, &c. And, 

again, an Heretick is filed a Blafphemer of the Truth, one that brings 

in damnable Herefies contrary to the Doétrine of the Apoftles, erring 

and leading others into Error; fuch as.has erred and caufed coma! 

© 
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of Opinions contrary to the found Doctrine which he has learn’d: 
And thus an Heretick isone, that defpifes all Admaonitions ; and will 
not fubmit himfelf to found Dostrines. Some derive Here{y from the 
old Letia Verb Herci/cor, lignitying the fame as Dieido: And hence 
(fay they) Henefy is a Divifion from the Unity of the Faith*: And 0o- + 4,. in 
thers will have it, that Herefy is fo called from the two Latin Words fum.G 1. 
Herco and Errvr, defining Hevefy to be an adhering to fome Error \Q* + 
in Point of Tait, For the Canonifts fay, that an Error’ of itfelf, 
and in its own Nature. dues not make a2 Man an Heretick ; but his 
adhering thereunto renders him fuch. 


Man does not only incur the Guilt thereof, by impugning any of the 
Articles of the Chriftian Faith; but alfe if he impugns any of the 
Determinations of the Church, tho’ they do not concern Articles of 
Faith: For he is deem’d a Heretick by the Cawer-Lae, who does 4%. 5.7.9 
not believe as the Church does |, tho’ the hay often made contrary f°", *3 
Determinations touching Matters of Faith, But this Law makes a Di- pn 
ftinction (in Point of Namc) betiveen fuch as beget Errors of Dottrine, 
and fuch as onty follow them: For he is properly an Heretick, who 
begets Errors, and pertinacioufly defends them™; and the other is *:4Q.3.5> 
only called a Follower of Herefy, and is more gently dealt withal than 
an Arch-Heretick, as the firft is often filed. Again, a Perfon may be 
faid to be a Heretick, who underftands or expounds the Holy Scripture 
in any other Senfe than the Holy Ghoft detign'ditt. Ina large Accep- 
tation of Herefy, every Perfon may be faid to incur the fame, who is 
cut off from the Church by an Excommunication ; and fo likewife the 
Papifts ftile him an Heretick, who denies the Pope's Supremacy, and 
endeavours to rob the Romi Church of its great Privilege of being 
the Head of all other Churches; But by the Cieé/-Lg only fuch ° 
is deem’d a Heretick, who does not reccive and believe the Doctrines 
which are preach’d and taught by the four Evangelifts) ; or in other " G1 Ho 
Terms, he who is difcover'd to deviate from the Fundamental Doétrines 
of the Catholick Faith*: And this 1 apprehend to be Herefy with us “S ' > * 
here in England. 

By the Cngn-[_aw a Favourer of Herefy renders himfulf vehemently 
fufpzcted of Herefy; and from furch Sufpicion, according to that Law, an 
Inquifition may be form’d againft him, and a Purgation enjoin’d him ; 15 Q. 3. 
at the Diferetion of the Inquifitors: And if he fhall failin his Pur = 
gation, he fhall be condemn’d as an Heretick =; yea, by that Law fuch £Y-51508 
Perfon is liable to an Excommunication jpfo Fure. Andafter a Perfon x y, an 
has been thus excommunicated, he is render'd Infamous and Intefiuble 
both Jfice/s and Pafficely; and all Acts of Law are entirely inter- 
dicted him |, Receivers of Hureticks are fuch Perfons as do willingly #%57.13% 
seceive and entertain Hercticks in their Houfes, knowing them to > 
fuch Perfons ; and do coaccal them in fuch a manner a that they may 
efeape the Hands of the Judge ; and ‘tis cnough to vender a Man 
lighle to the Penalty of the Provincial Conftitution*, if he only re~ Lindy: lid. 
ccives them knowingly: But if a os entertains his Kinfman, that 5.it.5.apt 
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is an Heretick, he fhall be punifh’d in a gentler manner. And thus a 
Perfon may be faidto be a Defender of Hereticks two ways. Firff, 
When he docs in a publick Manner defend them, together with their 
YX, 5.40.26. Errors: And fucha Perfon is ftiled a manjfeff Heretick * ; and fome- 
+ 24Q.3.32, times an Arch-Heretichk t. Secondly, He is ftileda Deferider of them, 
who does not detend the Error, but only the Perfon of the Heretick, 
Icft (perhaps) he fhould fall into the Judge’s Hands: And this a 
Man may do either by giving him Aid and Affiftance, or elfe by hindring ‘ 
fuch as are willing to arreft an Heretick, and the like. The fir of 
thefe, who is ftiled a Defender of Herefy, fthall be condemn’d as an 
X, 5.40.26. Heretick ¢: And the fecond, who is only a Defender of the Perfon, 
_ fhall only in fome Meafure be condemn'd as an Herctick, and a Purga- 
peace § tion fhall be enjoin’d him as one fufpetted of Herefy ||. Yet “tis to be 
ao “ obferv’d, That if the Perfon thus defended thall be of Kin to the 
*D.47.16.2. Perfon defending him, he fhall be punith’d in a lefs fevere manner *, 
being only ex tauto and not 4 toto Guilty thereof, fince feveral Things 
are often tolerated in refpe@ cf Blood and Kindred, which other- 
wife would not be firffer’d f. 

As the Species of Hereticks are various and feveral, (for the Canon- 
Law veckons wp no lefs than Eighty eight Species or different Sorts of 
Herefy :) fo likewife the Punifhments invented for them are manifold 
and ditferent, to the end that they may be fufficient to coerce this pro- 
fligate Sort of Men, born to difturb the Peace of the State and the 
Tranquility of the Church. Wherefore, the Cognizance of this Crime 
|| X. 1.6.30. appertains both to the Civil and Ecclefiaftical Judge ||: For tho’ Herefy 

be a Matter to be adjudg’d of by the Church, 222. according to the Ca- 
non-Law and the Senfe of the Inquifitors after Heretical Pravity, and to be 
determin’d, whether fuch a Doétrine and the Perfons embracing the 
fame be Heretical or not; yet, it being the Duty and Office of Se- 
cular Magiftrates to defend Religion and maintain the Precepts thereof, 
they may animadvert on, and cenfure him, whom the Church adjudges 
to be an Heretick. And hence it is, that the Punifhments of this 
Crime are either Canonical or Civil. Canonical, as when Hereticks 
in their Life-time are excommunicated and cut cff as dead and rotten 
+X 5.7.9. Members from the Church * ; and fo likewife are their Favourers and 
Defenders, as aforefaid. Secovdly, Their Children are by the Canon- 
Law vender’d incapable of Ecclefiaftical Benefices, even to the fecond 
{24Q 3.9. Generation t+. A third Ecclefiaftical Punifhment due to this Crime is 
S2 Degradation: For when Clergymen will not repent of their wicked 
Errors, they fhall be condemn’d as Hereticks, and their Eftates are 
#%X.5. 7-10. confifcated+; and, hereupon, by the Papal-Law, they are remitted to 
the Secular Judge, to be punith’d with Death, as Perfons (fays that Law) 
worthy thereof. La/tly, A fourth Kind of Canonical Punifhment due 
to Hereticks perfevering in their Herefy, is a Denial of all Chriftian 
Burial to them after their Death ||, and even then by that Law they. 
may be excommunicated; tho’ by the Cicz/-Law*, Hereticks are bue 
ryd as other Chriftian Perfons are. 

The Punifhments infli@ed on Hereticks, according to the Cicd/-Law, 
are many. As, Firff, They cannot convene or implead any Per- 
fon in a Court of Judicature, make Litanies, celebrate Divine Ser- 
C. 1.5.3.1. Vice, or difpenfe and adminifter the Sacraments t}; much Jefs can 
L.5& 6.b.t they ordain Bifhops or other Ecclefiaftical M-niftersy Again, by the 
ee vin £14 CAViL-Law, notorious Hereticks loft the Freedom of the City of Rome, 
nt and were renderd infamous Perfons: And, therefore, were made 

wholly incapable of attaining to any Honours in the State, and could 
not 
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fiet be admitted to the Sacraments or any Dignities in the Church * ; *C.2.s28e7 
yea, they were deprivd of ftch as they had already obtain’d, and 

vere alfa ftrip’d of all other Privileges therein. An Heretical Woman 

left her Prerogative and Prelvernifience of being preferr’d to her Husband’s 

Creditors in refpect of her Dowry or Marriage Portion, as otherwife fhe ° 
ight by. By the Cie‘/+Lea Hereticks aie alfo inhibited and reftrain'd 

from buying, renting and poffeling auy Lfate or Goods velonging to 
the Church ~, and even from Trafficking or having any Work-Houfes, tC 1. 5.14 
Shops, Ware-Houfes, @c. within Church-Yarda, or the Bounds of the 
Church, to trade in ; this being only granted to the Orthodoxs. Be- $G1.5. 22 
fijvs, that Law denies them the Power of making laf Wills and Te- 
famenty, the entire AJienation and Adminiftration of their Eftates, and 
Tikewite the Acquilition of all Inheritances, Executorfhipsand Legacies jl C1 se 
Wor is the Evidence and Teftimony of a Heretick admitted againft an ‘* ~** 
Ovthodox Perfon, tho’ he may give Evidence in Favour of him%. «c, ;, ae 
Lay, Vane Cicil-Law orders all Hereticks to be banith’d the State, Nor. 45. 
left other Perfons fhould be infeaed with sheir Errors. By a Conftitu- 
tion of Liederick the Emperor, they are deenrd infamous and proferib’d 
Porfen. cn a Sufpicion of Herefy alone, unlef they purge themfelves 
from fuch Sufpicion. But fueh as endcavuurd either publickly or 
privately to draw others into their Herctical Errors by teaching or 

writing Meretical Books, were punifh’d with Death, and their Books 
order'd to be burnt; and fuch as kept Books of this Kind were con- 
demn’d to perpetual Deportation or Banifhment. 

The Chriftian Church, or (at leaft) the Polity and Government there- 
of never pretended to inflict Cap.tal Punifhments on the Score of Re- 
ligion for above a Thoufund Years after Chrift. For Arius, Marede- 
mas, Neftorias, Eutyches, Diofcorus and other Arch-Hereticks, and 
their Followers, in the Primitive Days of Chriftianity were by the 
Church treated with no other Kind of Punifhment thaa Excommuni- 
cation, and by «xauétorating and depriving them of their Degrees there- 
in. For the vower of infliG@ing Civil Punifhments was left to Civil 
Mizifirates and Princes, who were only wont to punifh Hereticks with 
vanulnaent and Deportation t, or elfe hy and with Pecuniary Mulds, tC. 15. 6 
ait + the Emperors became Chriftians, and were, thro’ a ftrange Weak- 
nefs, prevail’d on by the Clorgy to do that for them, which they were then 
atham'd to do for themftlves: And ‘tis well known, that the Empe- 
rors, as Weak as they were, would never be induc’d to eftablihh any 

apital Pundthment againit Heretickstill Za/finizz the Emperor's Timei, #C-1 5.1. 
Which was above Five hendred Years after th firft preaching of the 
Gatpel. For the Sixty fifth ].aw in the Tbvodufien Code, from whence 
tie firth Law in the Fuféaren Code \\, touching Heveticks, was taken, 
and which was enacted by the Emperors Tdecdofias and Fclentiniem, 
has been interpolated and corrupted (as many think) in feveral Parti- 
culary by the Clergy and their smeannenfes in fucceeding Times; and 
in the.fifth Law of the FuAiean Code thefe Words were afterwards 
added, c#3. Fit ultimo lapplicio tradendis, as this is found by collating 
feveral ancient Manuferipts of the Theodofian and FuBinian Codes, 
With the printed Copies thereof; and even by fome of the printed Co- 
Pics themfelves, wherein thefe Words are omitted. But now the Coust 
of Rome arrogates a Power to itfelf of decreeing and inflicting Capital 
Punijpments on Hereticks, and even on Kings themfelves, For by the 
Papal Cuioa-Lec the Crime of Herefy isa Matter fo merely Eccle- 
fiaitical, that the Secular Judge cannot by any means take Cognizance 
of it ; but can only have the: naked Execution and Punifiment of it 
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conimitted to him. Indeeed the Arians, Donatiffs, Vandals and others 
whom the Orthodox Chriftians in thofe Ages of the Church would 
never imitate, held, That Religion ought to be maintain’d and pr 
gated Vi & Armis: And for this Reafon sthanafius and Hilary do 
heavily complain of the Emperor Conffantine, for that he maintain’d 
and propagated Religion Vi ¢% Armis ; that is tofay, by coercive Laws 
in refpect of pure Matters of Faith. But ‘tis Time for me to confider 
how our Laws here in England have punifh'd and dealt with Herefy 
from Age to Age, which to go thro them all would take up more of 
this Work than I have Room for within the Compafs of my De- 
fign: And, therefore, I fhall confine my felf to the more modern 
Laws. 

By a Provincial Conftitution of Archbifhop Arunde/ *, a Preacher 
was to utter nothing in his Sermon, and the like, touching the Sacra- 
ments, either befides or contrary to the Determination of the Church, 
nor was he to call any Thing into Queftion that was or had been de- 
fin'd or decreed by the Church, under the Pain of Excommunication 
ipfo fatto, and was not to be abfolw'd till he had abjw’d his Herefy, 
unlefs in cafe of Death: And if he relapsd thereinto, his Eftate and 
Goods were to be confifcated, and he was to perform a Pennancz cn- 
join’d him by the Law, according to the Form of this Conftituticn, 
And by another Conftitution of the faid Archbifhop f, all Perfons were 
forbidden to difpute or call in Queftion any Thing that wasor fliiculd be 
done by General or Provincial Councils, unlefs it were to come at the 
true Senfe of their Decrees: So that the Clergy had the Laity hereby 
entirely under their Girdle. And left Herefy fhould fpring up in our U- 
niverfities from the curious Search of Perfons, that difired the Truth, 
another Conftitution was made by the fame Archbifhop;, commanding 
all Heads and Governors of Colleges and Halls in our two Univerfities, once 
every Month (at leaft) to enquire, whether any one had offer’d any Pro- 
pofition which was contrary to found Doctrine or the Catholick Faith, of 
which they themfelves were to be Judges; and to proeced againft fuch 
Perfons thereupon in a fummary Way’ And thus ftood the Ecclefiafti- 
cal Law here in England, fupported by the Canon-Law in general in 
Refpea& of Herefy. For before the Statute of Heury the Fourth ||, a 
Bifhop could not commit any one for Herefy. The Proceedings againft 
him were by the Cenfures of the Church, according to their Law ; 
and after the Archbifhop had conviGted him in a Provincial Synod, he 
was then by the ancient Law to be deliver’d to the Sheriff, who, by 
Vertue of the King’s Writ de Haretico Comburendo was to burn him. But 
it being found Troublefome to fummon a Convocation upon this Occafion, 
that Statute provided, That every Bifhop might in his Diocefs convié 
an Heretick; and if this was done in the Sheriffs Prefence, Cas was 
ufual in thofe Days) for the Bishop would fend for him on Purpofe, 
then, immediately on Conviction, the Heretick was deliver’d to the 
Sheriff, who burnt him without the aforefaid Writ: But if it happend 
(as it fometimes did) that the Sheriff was not prefent at the Conviction, 
or if the Heretick was order’d to be burnt in a County other than where 
he was convicted, the Sheriff in fuch Cafes could not burn him with- 
out the faid Writ. I don’t find that a Heretick convicted had any other 
way to fave himfelf from the Fire, but by abjuring his Opinion ; and 
this was only on the firft Convi@ion : For if he rclaps'd, and was con- 
vied a fecond time, then he was furely burnt, for the Clergy in thofe 
Days thew’d no Mercy. 

And 
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And this was I Gl/ian Sazetrée’s Cafe, who being condemn'd by Arch- 
bithop .fruade/ in a Provincial Council * for a relapfed Heretick, a *An > He 
Whit was ditected td the Mayor and Sheritfs of Londm to burn him ; 
and this being by the Advice of the Lords Spiritual and Temporal in 
Parliament ailembled {, the Writ was fubleribd per ipfum Regem GF 1=RollAoy. 
Conciltwm. And tinis was the firft Perfon that was bunt in Fagland “a 
for Herefy, on a Sentence given in 2 Council, and by Virtue of the a- 
forefaid Writ, winch fee in Bitaberiert *. ‘Tis called there, indeed, +F-'.¥-26% 
the wfxal Punifonent ; but this mult relate to the Ufage beyond Sea ; 
for it way feldom or never ufed here at the bifhhop's Requef till now, 
tho’ Burning was the Punilhment at the: Common Law for this Crime ; 
but the Proceedings again{t the Offender was in the Temporal Courts, 
upon Indictments, oc. About the beginning of the ‘Thirteenth Cen- 
tury the //digen{vs inthe South Parts of Frunce preaching againft the * 4.D.1158. 
Corruptions of the Reis Clergy, were for that Reafon reputed He- 
reticks ; and St Demiaich coming out of Spain to convince them of their 
Errors, but without any Lffect, he therefore perfwaded the Magiftrates to 
burn them. But, as yet there being no Law for it, the Fourth Lateran 
Council decreed, ‘That Hercticks fhould be deliver'd to the Magiftrates 
to be extirpated, which is a very foft Word for Burning ; and if they 
n2gle&ted it, they were to be excommunicated. Princes were alfo de- 
posd by the Pope, and their Subjects abfolv'd from their Allegiance ; 
aad this ‘[vrannous Behaviour of the Clergy towards them was fo ter- 
rible, that they rather chofe te deliver up their Subjects to this Kind of 
Death, than te be thus plagued with a troublefome Priefthood. 
In Uf ehdif's Timea Bill patled the Lords Honfe*, tho’ never funt to * 40.5. Ris 
to the Commons ; That upon a Certificate made by the Bifhop tothe * 
Court of Chuncery, of the Names of fuch of Wickii#’s Followers as 
preach’ d w'thout Licence, and drew great Aflemblics together, the 
Chancellor migat illue out Writs to the Sheriff to feize and imprifon 
them, till they juftifyd themfelves according to the Laws of the 
Charch. But in the next Paliameat t, the Commons by a Bill declar’d, 40.642 = 
that they never aifented to that A; and, therefore, delired it might be 
loold oa as void. But when Ricard the Second was depos'’d, then 
in Gratitude to fuch of the Clergy as aflifled Hexry the Fourth in 
coming to the Crown, this King procurd a Taw4to pafs both Houfes 7 > Hea. 4. 
of Parliament ; which having the Royal Affent, the Purport of it“? ** 
was, that none fhould preach without Licence, nor deliver any Doéwines 
contrary to the Determinations of the Church; and if any Perfon was 
fufpected of acting contrary hereunto, he was then to be imprifon’d by 
the Ordinary till he was either conviéted or abjur'd his Opinion; and if 
he refus'd or relaps’d after Abjuration, he was then to be deliver'd to 
the Sheyif to be burnt: But firft his Conviction was to to be certify'd 
into Chauacery ; whereupon a Writ was iflued out to burn him. But 
afterwards this Writ de Heietico comburendo was taken away by Par- 
liament | asa moft inhuman Proceeding ; and Herefy made punifhable by i :9 Car. « 
the King’s Eccletiaftical Laws, cither by Excommunication, Deprivation, “ * 
egradation, or other Church Cunfures not extending te Death. 
In refpect of Jurifdietion relating to Herefy, the Cevsn-Lace confiders 
three ‘hings in General, avz. Fix/?, The Thing itfelf. Second», The 
Perfon: And, Téird/y, The Action. In refpec of the Thing itfelf, 
we ought to confider the Doguzz or Opinion which is aflerted and main- 
tain’d by the Heretick ; and likewife the Crime itfelf. In refpect of the 
Perfon it confiders not only the Perfon of the Criminal, but likewife 
that of the Judge, giz. la relation to the firft, whether the Perfon 
EKEeee that 
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that has offended be a Bifhop or the like, who ought not to be ad. 
judgd by an Ordinary my but to be admonith’d by the I 
himfelf |', or whether he be any other Perfon of his Court and Juri’ 
diction. In refpeét of the Action, it confiders the Nature and Qualit 
of the Affertion, and the manner how fuch Herefy was publith’d, the 
Favour fhewn to Hereticks, the Defence and Maintenance of fuch 
wicked Deétrines, the Preaching thereof, and the like; and, /gf/y, 
Whether fuch Hereticks aflembled in an arm’'d and tamultuous Manner, 
The firlt Cognizance of this Crime (fays that Law) belongs to the 
Ecclefiaftical Judge, and the laft to the Secular Judge, according to 
the Canonifts, if we may believe their Interpretation of St. Matthew * 
and St. Fobu's t Gofpels. For the Papifts fay, That if a Perfon con- 
tinues obftinate in his Herefy, or relapfes thereinto, after he has abjur’d 
the fame, he ought to be ent off from the Church, and put to Death, 
according to the Form preferib’'d by God himfelf (as they expound 
the Text) faying, If 2 Man abide not in me, he is caft forth as a 
Branch, and is wither’d, and Men gather them into the Fire, aud 
they ave burned+. For by the Words caf? forth, they fay, he means 
the Punifhment of Excommunication ; by the Word wither'd, he un- 
derftands a Perfecerance ; by the Words Men gather them, he intends 
the Secular Judgment that follows a Heretick; and by the Words 
they ave burned, they will have him to mean the Punifhment of Death. 
Lut before they give Sentence, let them find an infallible Judge upon Earth. 

The Papifrs err very much in one Extream, thinking, That Here- 
ticks ought to be profecuted with Fire and Sword, whenever they 
fall judge Men to fall into Herefy : And they meafure Herefy by a 
Diffent from their own Faith, and not from the Doétrine of the Holy 
Scriptures. And this their Clergy maintain, that they may flir up and 
excite Princes by this Means to butcher fuch as are of the Reform’d 
Religion. But touching this Matter (I think) we ought not to offend 
either by a prepefterous Severity, or to encourage Men of bad Princi- 
ples by too much Lenity. For we ought to diftingnith well between 
the Seduc’d and the Seducers, between fuch as ery in light Matters, 
and fuch as obftinately offend in Matters of the higheft Confequence 
to Religion. The firft ought to be inftruéed with Gentlenefs and 
Lenity, and the latter ought to be punifh’d in a fharper manner, as 
Difturbers of the Publick Peace. We ought to diftinguifh between fuch 
as only impeach one or tio Articles, and (perhaps) of Man’s Inventi- 
on too; and fuch as endeavour to pull down and overturn the very 
Foundations of the Chriftian Religion ; between fuch as offend out of 
mecr Ignorance, and keep their Errors privately to themfelves, and all 
fuch as poifon and infec whole Nations with their pernicious Errors, and 
fuch as they converfe with. For no Man can doubt, but that we may 
proceed with fome Severity, tho’ not with Death, againft fuch Arch-~ 
Hereticks, Blafphemers, and Difturbers of the Publick Tranquility of 
the Church and State, by the Mcans of impious Doctrines obftinately 
defended, and occafionally {eatter’d and divulg’d among the Pcople, in 
order to ftir up Tumults and Seditions in the Commonwealth, under 
the veiled Pretence of Religion. For, fays St. Paul, Haft thou Faith 2 
Hace it to thy felf before @od™: and trouble not the Church with thy 
Faith. Let us therefore follow after the Thames which make for 
Peace ; and Things wherewith one may edify another. And we thall 
not then perfecute the unhappy Diflenter, becaufe he does not think and 
believe as we do. 

Of 


S all Men are defeended from one Cemraon Stock, and 
45 by Nature of Kin unto each other; fo there have been, 
Ge in all Ages among Heathens as well as Cheiftians themfialves, 
Men of Piety and Compaiiion towards their own Soucies, 
who have built certain Houfes for the Maintenance of the 
poor diftreiled Part of Mankind, and fettled Eftates and 
Revenues thercon for thrir Retief: And thefy Houfes are with w com- 
monly filed Jdolpitels, and femetimes Jnfrmericr. The ancient Roe 
deews had their Hotpitals for Orphans and poor fatherlefs Children ; 
and for Infxnts expes’d and cait away by their Mothers under fuser 
Years of Age: The firft the Cigt/- Lage tiles Ovplanotraphigme *, and #6 1.5, | 
the Mafier or Governor of fuch a Houfe by the Tithe of Orpligystre- © 1. > 19. 
wes: And the other was called Beepburcplixes t, as appears in the. , , a 
Faftinim Code, They had aifo their Hofpituls for Beggars and other : 
indig~nt Perfons, who thro’ Age or other Infirmity, could not live by 
their Labour; and fuch a Huufe was term’d Prochotropbinm \, Ce. 
And beeanfe the Care of the Poor is the Caufe of God, according to 7C 1 
the (fd and Necr | Telfanient, therefore the Clergy in fucceeding Ages, y 4:5 
under a Pretency of Religion, and being God’s Stewards, sot the Guear- 
dianthip of thefe Pious Foindatioas inta thir Clutchs*; left Sloth , 
and Irreligion fhould be cherifh’d under a Colour of Charity towards 6° .~" * 
the Peor. And thus in Papi Countries they have continued ever ©, qes. 
finee to be under the Bifhops Jurifdiction and Protection; and no one ®*)-% 
can build fuch Houfis of Picty without his Licenfe or Authority t, o- 
any Orgtory therein for tha Publick Celvbration of Divin- Service. 
Moreover, fometimes an Hetpital is annesx’d to a Church, and on tne 
other Marmd, 1 Chavch is fometimes annex ii to an Hofpital ; and in this 
Caf, according ta Felinas +, fic Hofpital enjoys the Privilege vf an 
Heclefiaitical Benefice: But Fob. de S/o, in his 'Treatife of Bemefces, t Ine 4x2 
fays|, ‘That befere an Hofpital be called an Ucclefiuttical Fewefice, tho’ ** 
it he a Religious Houfe, ‘tis neceffiry it fhould be fpiritualiz’d and col- | Cr + O 
Iated to on the Prefentation of a Laymun. ty 

The Care of Hofpitals then, accordine to Petres de Anchanzus, 2s 
they are govern'd and vilited by Bithops, does of Cuma Right by the 
Comen- Dace belosg to Epifcopal Jurifdiction, and not to the Care 
of Tay Magiftrares: Yet if the Bifors and their VicarsGeneral 
fhail behave themfelves very nygiigently in the Care of them, it 
is a recetvd Doctrine among the Canomjfts themfelve:, that the 
Ordinary Mazgiflyatey may interpofe aad take Coguigince there- 
of. But by a Conftitution of Fruacis the Fidt, King of Frit, 
all Jurifliceion over Hofpitals iy granted to the King’s Ordinary 
local Jndzes, er to fuch as live near unto fuch Hofpitals, to vilit the 
fame, and to make Statutes for the Gowermment thereof: Aud with 
Us here in Fn2/eed, all fuch Hyfpitals as have bean fuilt fiuce the Re- 
formation are Vilitable by the King a Tord-Chancellor, if taare are 
no varticular Feofiees or Vilitots aypointed for that end by eS 
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himfelf: For if the Government of an Hofpital be not deem’d an 
Ecclefiaftical Benefice, as it often happens not to be, either thro’ the 
Order of the Patron, the Authority of the Civil Magiftrate, or from 
the Law and Nature of the Foundation itfelf, fuch Government or 


Adminiftration is granted without the Bifhop’s Advice or Confent: 


But if it be a Benefice with the Right of Patronage, the Bifhop gives 
the Mafter or Governor thereof Inftitution on the Patron’s Prefentation. 
For there are fome Hofpitals of a publick, and others of a private 
Nature. Among the firft they reckon fuch as were granted to the 
Hofpitallers im Titulum Beneficié ; and in refpect of the latter we mean 


* Felin.inc. fuch as are only granted ratione Adminiftrationis *. The firft becomes 


4 X. 3. 26. 


an Ecclefiaftical Benefice either by the Conftitution of its Founder, as 
for the moft Part ; or clfe by having a Church therein with a Belfry 


} Abb. in c« and Bells to call People together on the Score of Divine Servicet; or 


10. x. §. 33. 


+ Felin. in c 


if there be any Altar fix'd and confecrated therein +; and, /a/tl, When- 


4% 3.26, ever any Part of the Revenue is fettled on the Mafter on the Account 


of reading Divine Service, and doing other Offices therein, and 
the like. For otherwife, if thofe Things do not concur, fuch Hof 
ital may rather be called a Place of Charity than an Ecclefiaftical 
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it has been faid, that by the Canon-Law Hofpitals ereGed with a 
Church, Chapel or Altar therein contain’d, or by and with the Bifhop’s 
Authority are faid to be Religious Places, and fubje& to the Bifhop’s 
Jurifdi@ion : And tis to be further obferv’d, that a Bifhop, by depu- 
ting a Pri ft or Chaplain to adminifter the Sacraments to the Perfons 
therein, may correct and remove him for his Demerits; but yet he 
otight not to demand or exa& any Thing from him afra Solitum. It 
has been alfo faid, that by this Law no one ought to build an Hofpital 
without the Bifhop’s Leave or Licence firft obtain’d: And, therefore, 
if a Layman appoints an Heir or an Executor, and charges him in his 
Will to build an Hofpital within a Year after the Teftator’s Death, 
under Pain of being ipfo Fure depriv’d of his Heirfhip, ec. he fhall not 
by that Law be depriv’d thereof, if he cannot obtain the Bifhop’s Leave 
or Licence for fo doing ; becaufe he ought not to build it without fuch 
Leave or Licence had. But yet if the Bifhop will not grant his Leave, 
he ought to build after fuch a manner as he may, c7z. as an Oratory, 
or as a profane Hofpital. Becaufe if he cannot build it after that 
manner as the Teftator appointed, yet he is bound to execute the Te- 
ftator’s Will after the beft manner he may: And fuch an Hofpital 
built without the Bifhop’s Leave, and not having the Form of a Church, 
is deem’d a profane Hofpital. And by the Canon-Law not only the Bi- 
fhop’s Leave and Confent is requir’d, but the Bifhop may change the 
Place wherein it ought to be built, even contrary to the Teftator’s 
Will and Intention; and the Heir or Executor is bound to execute the 
Teftator’s Will in the Place commuted by the Bilhop.. Again, tho’ an 
Hofpital fhould be built by a Layman on this Condition, o/z. That it 
fhould not be a Religious Place, or become Subjeé& to the Bifhop,as afore- 
faid; yetit thall be a Religious Place, andbo under the Bifhop’s Care 
and JurifdiGion, becaufe a Layman cannot do any Thing contrary to 
the Laws of the Church. 

Baldus fays, That an Hofpital is then faid to be a profone Thing, 
when the Bilhop does not lay the firft Stone ; becaufe to the end (fays 
he) that it fhould be an Ecclefiaftical Foundation, it ought to be founded 
by the Bithop’s Authority: And, therefore, fuch Hofpitals which are 
in the Houfes of Laymen, are faid to be profane and Jay Foundations. 
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MeyN Inbilition is the Precept or Mandate ofa Superiour Judee 

ae iffuing out of his Court, and directed to an Intericur Judge 
or Court on the Interpolition of an Appeal; forbidding 
fuch Inferiour Judge to proceed any further in the Suit or 
B® Caufe formerly depending before him, and now appeal'd 


237 


to a Superiour Judge, during the Courie of fuch Appeal *; * VE b15.0. 


And this Mandate or Precept is ufually decreed and granted with fome 
Penalty or Cenfure of Law annes'd to it. In the laperial Chamber, 
as wellasin other Courts, when it is appeal'd froma Ditimitize Sen- 
tence, or an Jatevlocutory having the Force of a Diffinitice Sentence, 
this Inhibition 1s deereed upon the Appellant's Motion, together with » 


Citation of the Party Appellate }, and an Intimation to the Judge 2 Uwe, + Alex Con 
commanding him to tranfmit the Pracefs or Ads done in the interiour 9 Vol.2. 


Court to the Judge cd Oe. And ‘tis to be obferv’d, That fuch In- 


timation may and ought to be iilued forth of Commen Right *, becaufe * Gail lib. 1 


an Appeal from a Difiattice Sewtence, or an Interlocutory (as aforefaid) 
devolves the Caufe immediately to the Judge ad Owen and reduces it 
to that State, in which the Principal Caufe was after Conteftation of Suir. 
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And tho’ there is no need of an Inhib'tion, when the Judge 2 Ona Fab- bart.e ball. 


mits himfvulf to the Appeal ; becaufe be has by fuch Deference to the i: 


Appeal abdicated his own JvrifdiGion in the Caufe: Y<t in the 
fmporial Chamber an Inhibition is always granted on a Motion or 
Petition (as above rermemberil): And fo it is pradis'd here in Eaolznd, 
becaufe, according to that Maxim in Law, cbeaduus Cautela eon accet. 
Moreover, “tis to be obferv’d, "That an Inhibition ought not to be de- 


creed in an Eixtre-judicia] Appeal, as it isin a Fadicied one #: Be- « 


caufe, an Hxtra-judicia! Appeal being only a Provocation to a Cau, 
it does not fufpend what ix sone and paft, but only fubmits the Caw iz 
Jeturem to the Protection of the Superiour Judge, and has only a Refbed 
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to what fhall hereafter happen, left any ose fhould be unduly molefted \, i! Abb. in 
Nor ought an Inhibition, together with a Citation, tv be decreed and pas iy Soe 
granted immediately in an Appeal from an Farerlocxgory Sentence fia ~ 


pir fo called, tho the fame bz appealable: Beeaufe in Refpest of an 
{niibition the Jucige ought to have a Ceaftar of the Grievance, that 
he may know the ‘Truth thereof ; for the Caufes of a Grievance cught 
not only to be exvrefSd in che Inftrument of the Appeal, but alfo the 
Truth of fuch Grixvanee ought to be yerif"d from the A@s of the In- 


feriour Judge *, And from hence the Judge aq Open: ouxht to confider, * Gail. fags 
whether the Caufe be devolv'd or not: For as long as the Cognizanse * + 


continues befure him, whether he ought to seceive the Appeal or noi, 

and whether the Caufe be devoly'd or no, he ought not to ininbit the 

Inferiour Judee: Therefore, ifthe sdyerfe Party makes a Queftion or 

Matter of Doubt se Puntfo Competenti, whether the Judge af Y 

hie Jurifdigion, the Judge  Oxe ought not to be inhibited till fi 

Lime gs this is cleay’d and edie - Interpretation or Intesloeytion 
mee of 


298 


*X, 2, 28, 5 


Tloc. 23. 
I. 33. 


+ Gail, lib. 1. 
Obf,127.0.10 


Parergon Furi Canouict Anglacani. 


ofthe Judge ad Oxem pronouncing for his Jurifdiétion *. And thus there 
is Difference to be made between a Diffinitiee and a fimple Luterlocutory 
Sentence, in refped of decreeing an Inhibition. For in the firft Cafe an 
Inhibition is indiftin@ly and immediately granted, whether the Judge 
a me be wont to proceed to an Execution or not: But in the other 
Cafe it ought not to be granted any otherwife than till after fuch time 
as he has taken Cognizance of the Caufe of Appeal. 

It thas been a Queftion among fome, whether a Judge of an Appeal 
can indifferently inhibit the Judge @ Qgo not to proceed, before the Merits 
ofthe Appeal have been heardand tryd? But according to Lumocentius 
he cannot t. Forin the firft Place he ought to take Cognizance about 
the Admiffion of the Appeal; and if he receives the Appeal as emitted 
on a probable Account, he may afterwards inhibit the Judge a2 Quo 
not to proceed ; becaufe as a Metropolitan has not Jurifdiction over the 
Subjects of his Suffragans, unlefs it be ina Caufe of an Appeal, fo he 
ought not to inhibit, becaufe he has not receiv’d the Appeal as emitted 
ex Caufd probabili. And if need be he ought to take Cognizance of the 
Truth thereof ; becanfe he begins the fame again. But Specalator is 
of a quite contrary Opinion, faying, That the Jurifdicion of the 
Judge @ Que is not immediately fufpended by an Appeal from an [- 
terlecutery Sentence even on the very Article on which it was ap- 
peal'd, but that the Judge may proceed ad ulteriora: And the Va- 
lid.ty of the Procefs depends on a future Event; becaufe if the Appeal 
fhall be eronoune’d to be unlawful, the Procefs fhall be valid. 


If she Judge ad Quem receives an Appeal ex certd Scientid, he may 
fen inhibition without any fuch Cognizance: But if the Grievance 
be act exprefly mention’d in the Appeal (as aforefaid) he ought in the 


fut Place to take fuch Cognizance before he decrees and emits fuch an 
Inhibition, Therefore, in decreeing an Inhibition with a Citation, the 
Judge of the Appeal ought to confider with himfelf, whether the 
Sentence appeai'd frombe « fample Interlocutory ; which infli@s fuch a 
Grievance as cannot be repair’d by an Appeal from a Definitice Sen- 
tence ; or whether it be from an Jnter/ocutory, that kas the Force of 
a Diffinitice Sentence. In the: firft Cafe he ought to read over and 
confider, whether it be rightly appeal'd as in {criptis ; or whether the 
Caufes of the Grievance be exprefs'd or not on Account of the afore- 
faid Reafons: For an Inhibition ought not to be otherwife decreed 
and granted in an Appeal from an Jvterlocutory. But if the Interlocu- 
tory has the Force of a Définitice Sentence, then an Inhibition with 
a Citation may be decreed, ifthere be no Defe& of theFormalities. In 
a Caufe of Appeal, when it is principally appeal’d on the Account of 
fome Noellity, an Inhibition with a Citation ought not to be decreed, 
becaufe after Sentence has pafs’d in Rem Fudicatam, it eftablifhes and 
gives a Right between the Parties}: And the Procefs of a Nullity 
ought not to retard or hinder the Execution of a Sentence. And, more- 
over, there lies a Prefumption in Favour of fuch a Sentence not only, 
in refpe@ of the Juftice of it, but alfo in regard to the regular Procefs 
thereof. And hence there is a Conféat of a Prefumption of Law in 
Favour of the Judge and his Proceedings, till fuch time as the Nullity of 
the Sentence be fet forth, and plainly appears: And, therefore, no Re- 
gard ought to be had to the naked and fimple Narrations of the Sup- 
plicant, in refpe& of decreeing an Inhibition. And this is obferv'’d asa 
Rule in the Lmperial Chamber, ciz. That an Inhibition ought not to 


\| Mynfcent, be decreed in Caufes of Nullities ||, becaufe a Nullity is not prefum'd, 
4-Obf 64. ynlefS it be prov'd, nor ought an Inhibition to be decreed, when 


Caufes 
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Caufes are null and void; breawle a Nullity is not prefum'd, unlefS it be 
prov'd, as a‘orefaid. 


Of Luftitution and Induction into Benefices. 


ESN MECAUSE Inffitztion and Jedutliox into Eceleliaftical Be- 
arith aye netic’s have fo near a Relation to each other, I fhall here 
fame pluce them both undsr one and the fame Title, though 
Acca age treat of them afunder: And frit of Inftitution, becaufe 
Mite ee in refpect of Order it precedes Induction. Now Inftituti- 
_"™ on is nothing elfe but a transterring or conferring the 
Right of an Eccletiaftical Benetice, fubje& to the Right of Patronage, 
onthe Perfon prefented thereunto for Inftitution ; and it is made by the 
Ordinary of the Diocefs on the Patrons Prefuntation of a tit Perfon ta 
be inftituted thereunto, if the Ordinary admits him to be qualify'd for 
the Cure of Souls*. And thus Inftitution is only a particular way or * aby. i 
munacr of giving Ecclefiaftical Benefices or Prebends not much Diftinet > *.3 
from Collation itfelf: Por Bifhops having by tho Casea-Law the 
Right of difpofing of all Ecclefiuftical Benefices attended with the Cure 
of Souls, did referve the Right of Admiffion and Inftitution unto them- 
{elves, tho’ they granted unto Patrons and Founders of Churches, the 
Power of recommending a fit Clerk for the Cure thereof; But tho’ 
Bithops have this Right refervdto them by the Canou-Low, yet it is no 
more than a Truft velted in them for the Good of the Parifhioners to 
fee that the Cure of Souls be well fupply’d and provided for. They 
may not vetufe the Perfoa prefented to them for Inflitution upon Ca- 
price or Humour, or thro’ Hatred, and the like, if he be duly qualifyd: 
For tho’ (perhaps; at firft they only defign’d to give the Patron the 
bare Noiaination of a Clerk, in order to encourage the building and 
endowing of Churches; well knowing that in after Ages they might, 
hy the Help of this Refervaticn of Right, fecure to themfelycs the en- 
tive D fpofal of ail Livings, under a Pretence of Difability: Yet our 
Laws have fenced againle this manife@ Breach of Truft and Power in 
the Ordinary, by making him a Difturber if he does not give Inftitu- 
tion upon the Fitnefs of a Perfon prefented to him, or (at leaft) 
give Notice tothe Patron of the Difability of his Prefentee, that he 
may prefent another upon his uniitnefs: And herein Inftitution ditfers 
from Collation ; becaufe the Ordinary is oblig’d to confer the Livin 
on the Perfon prefented, whether he will or not ; provided the Pre- 
fentee be qualify'd: But in collating toa Bencfice, he is not bound to 
confer it on this or that Perfon againft his Will; but may give it to 
whom he pleafes, provided he be a Perfon qualify'd in Lav. Inftiutian 

is by the Canonifts, in refped of the Ordinary, ftiled a Fraastorring of 
Rygit ; becaufe the Patron has not pleaanz Stas in the Living, as not 
having a ig seep: And it may 7° detind to be an 
a # Transferring ; becaufe the Ordinary mut transfer bi Right 

in {uch Benefice whether he will or not, a3 aforefaid. + 

The 
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‘The Bifhop of the Diocefs had anciently all the Churches therein 
vefted in him as univerfal Incumbent thereof ; and fent out Curates and 
Deacons to officiate therein with fuch Salarics as he pleas’d to allow 
them out of the Profits that he receiv’d himfelf, which were then only 


*Cap. 6. pt Offerings of Devotion, as Mr. Se/den obferves in his Hiftory of Tithes *; 


3. fol. So.cap. 
9. pt. 2. fol. 


253, 


And hence it is, That the Inftitution of fit Perfons to be admitted in- 
to vacant Benefices, and the Cuftody of fuch Livings do of Comzon- 


+ %8 7.3 Right belong tothe Bifhop of the Diocefs, where fuch Livings lye +. 


But Inftitutions and the Cuftody or Guardianfhip of vacant Churches, 
which follows the Right of Inftitution and Collation, may of Speciat 
Right, viz. by Privilege or Prefcription, velong to a Perfon that is not 
a Bifhop; and fuch a Perfon, pending Suit with the Diocefan, fhall be 


$X.3. 7. 6 defended in the Poflefion thereof?. Between the Archbithop of 2ark 


on one fide, and the Archdeacon of Richmond on the other, the Que- 
ftion was touching the Inftitution of Clerks to Ecclefiaftical Livings, 
and the Cuftody of vacant Churches. And this Queftion devolving to 
the Pope onthe Part of the faid Archbifhop, it was alledg’d, That 
as well of Comimon-Right as by General Cufom. the Iuftitution of 
Perfons, and the Cuftody of vacant Benetices in his Diocefs did belong 
to him: But that fome of his Predeceflors had delegated this Power 
of Inftitution and Right of Guardianthip perfona// to fome of the 
Archdeacons of Richmond. Whereupon the Archbifhop’s ProGtor de- 
manded, That the Archdeacon fhould quit Claim, and yield up all 
Right thereunto. “Iwas anfwer’d on the Archdeacon’s fide, That the 
Archbifhop did not make a perfonal, but a real and perpetual Grant, 
not only of Inftitutions, but likewife of the Guardianthip to vacant 
Churches, and that this was done by the Chapters Confent; and that 
the Archdeacon had been in a continu’d Poffcflion of thefe Rights in 
the Times of feveral Archbifhops and Archdeacons: And that the 
Archdeacon had this Right granted him from the Archbifhop without 
any Salvo ure to Inftitution and Guardianfhip. But the Arch- 
bifhop teply’d, ‘That he granted him the Archdeaconry with 
a Saleo ‘Fure to Inftitution and Guardianfhip as aforefaid ; and, 
further, that the Archdeacon had abjur'’d thefe Libertics and Dignities. 
The Pope, upon hearing the Matter, pronoune’d, That the Archdeacon 
fhould be confirm’d in the Pofleffion of thefe Liberties, till the Arch- 
bifhop prov’d the fame tobe only a perfora/ and not a real Grant. Sce 


3. 76 Pope Gregory's Decretals ||. 


~ Oo er | 


®VI, 3.6 I. 


But tho’ Inftitution into Ecclefiaftical Benefices does of Couzmon-Right 
patticularly belong to the Bifhop, to the end that it may be deem‘d 
Canonical *; yet it may belong to any other Ecclefiaftical Judge or Pre- 
late, to whom the Admiffion of fuch Curates as are charged with the 
Cure of Souls, does likewife appertain ; for Bifhop’s Officials and Chan- 
cellors may by Commiffion grant this Inftitution, as is commonly prac- 
tisd. And fo likewife may a Chapter (fede cacante) grant the fame: 
For tho’ a Chapter cannot collate unto Ecclefiaftical Benefices beleng- 
ing to the Bifhop’s Collation, during the Vacancy of a See; yet a 
Chapter may lawfully admit and infticute into Benefices fuch Perfons 
as are prefented by Patrons, if they are fitly qualifyd™; and by this 
Means a Chapter may try a Fus-Patronatus. But tho it appears by 
the Laws of the Church, that neither Kings, Princes, nor any Laymea 
can give Inftitution to Clergymen in refpect of vacant Benefices with~ 
out the Bifhop’s Confent ; yet with bis Confent even Laymen may do 
it: And thus with us in Fagland Lay-Chancellors, Vicar-Cenerals, 
and the like, grant Inftitutions. A Deanery doesnot ftricily come ue 
i ‘ yer 
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der the Notion of an Eecelefiaftical Benefice, as the Deanery of St 
Martins lz Grand in London, andothsr Deaneries of Koyal Donation, 
and in the Gift of Lay Patrons": And, therefore, the Perfons that cee + pond miih 
cupy fuel: Deaneries have not Inftitution from the Bifhep, nor Induction 3.1 © ey 
from any Spiritual Authority ; but all Matters relating thercwto are‘) Ss 
difpatch’d and expedited by the King hinfclf, and other Lay Patrons, 
by virtue of their Mandate or Commuflion. And as fuch Deans do not 
receive Canonical Inftitution from any Bishop, or from any other Ec- 
clefiaftical Ordinary Judge; fo they are not fubje@ to the Bilhop’s Power 
or Vifitation, And hence it appears, that Deaneries of this Kind are 
not Ecclefiaftical Benefices ; becaufe that, which is properly filed an 
Ecelefiattical Benefice, cannot be obtained without Canonical In- 
ftitution t. 

Inftitution may be perform’d by the Bifhop under the Epifcopal or 
any other Seal befides that of his Office, according to fome Mens 
Opinion ; and tho’ he be not in his Diocefs: For (fay they) ‘tis the 
AG of the Bishop; which makes the Inftitution ; and the Inftrument 
under the Seal is only a Teftimonial of what has been done by him; 
to which Inftrument fome Witnefles fhould fubfcribe their Names, Sed 
de hoc Quare hereafter under the Title of Sez/s. If Inftitution be granted 
by the Vicar-General, or any other Subftitute, their Ads are tuken in 
Law to be the Ads of the Bithop himfelf, and he muft anfwer for any 
Irregularities committed by them, But the + Canon forbids a Bithop to ¢ Can. ;y. 
inftitute a Clerk, that has been ordain’d by any other Bifhop, without 
thewing his Letters of Orders. By Inftitution the Clerk has only Fas 
ad Rens*, and not Fus ia Ret (asthe Lawyers fay): And, therefore, * Plow. Com 
he can do no Ad to charge the Glebe, tho’ confirm'd by the Patron and 2-37)" .9, ;, 
Ordinary, till he is a@ually indugted into the Living, fince he has not 
till then a Freehold in the G/ebe, as I have already related. Nor can 
he fue or bring any Action for his Tithes, and the like, before Induction, 
as I fhall obferve by and by. 

At the Common Law an Inftitution even upon a wrongful Prefentation 
gave the Incumbent fuch a Right, that if he had been pofltfs'd of the 
Living for the Space of Six Months, this was fucha Plenarty, that he 
could not be removd; becaufe he came in by a Judicial A@ of the 
Bithop, whom the Law entrufts to take Care in this Matter#: And 4 oj.¢,556 
fince by the Writ of QOyare Impediz it felf it appears, that the Law ~ 
requires a fit Perfon to be Incumbent in every Parith, when the Bifhop 
has admitted one to be qualified, that implics him to be a fit Perfon ff; W Roll Abe. 
and then the Law has its final Intention, that is to fay, the Church is yd 
then fufficiently provided with a Clerk. And it being ploia  confelta, 191. + Alas 
it puts the rightful Patron out of Poffeffion, tho’ not without a Remedy ; Rep i>. 
for he might have a Writ of Right of Advowfony and recover that 
which he was divefted of by this Ufurpation. ‘I'he Books are plain, 
that upon an Inftitution the Church is full againft a Common Perfun, und 
likewile againft the King, if he has no Title but what he derives from 
a Subject ; becaufe the Incumbent has then a Frechold, which is be~ 
gun, tho’ not compleated till Indu@ion. And to give an Inftance that 
the Church is full upon an Inftitution, I will put this Cafe, <=. If the 
Grantee of the next Avoidance prefents his Clerk, who after Admiifion 
and Inftitution dies before Induction, fuch Grantce fhall not prefent 
again ; for his Grant was fatisfy’d by the Inftitution of his Clerk, which 
Proves that the Church was then full. Buta bare Inftitution without 
Induction docs not make a Plenary againft the King, where he has 2 
Title to prefent in his own Right*, or by Virtue of his Prerogative : * Tada 

CG EEE And 9 Rap. 13, 


{t VI. 5. de 
Reg, Jur. 1 
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And, therefore, if his Prefentce fhould dye before Indu@tion, he may 
prefent again, as already hinted ; becaufe he had not the full Bfe@ of 
his Prefentation. But tho’ it makes no Plenary againft the King ; yer 
if a Perfon thus inftituted, tho’ not indud@ed, takes a fecond Benefice 
it fhall make the firft Void ; becaufe by the very Inftitution he is faid 

*2rH. S.cap. to have accepted of a fecond Benefice: And the Words of the * Statate 

i are, ciz. If a Parfon having one Benefice with Cure accepts of another 
&c. And if in fuch Cafe there fhould be a Difpenfation to hold both 
the Livings, it will not ferve, as coming too late after Inftitution ; 
becaufe the Church is full by it, and both the Patron and Ordinary ha- 
ving executed their Authority, can never revoke the fame: For the 
Inftitution isa Matter of Subftance, and the Indu@ion which js to fol- 
low no more than a Ceremony to give the People Notice of the In- 
cumbent’s Poffeflion of the Living. And, /afly, Inftitution is properly 
cognizable in the Ecclefiaftical Court: But if after Indu@iona Man 
is fued there, fuppofing his Inftitution to be void, that thall be try’d in 
the Common Law Courts; becaufe by the Induéion of the Perfon he 

_ hada Frechold in the Benefice, which muft be try'd in the Temporal 

1? or Courtst, I fhall, therefore, next treat of Induition. 

7 Now Induétion is nothing elfe but the admitting or a putting of 4 
Perfon inftituted or collated to a Benefice, into the Poflefien of fuch an 
Ecelefiaftical Preferment, whereby he is made compleat Incumbent of 
the Living; and it isthe fame in the Canon-Law as Livery and Scifin 
at the Common Law: And tho of Conemon Right it belongs to the 

+X.1.23.7 Archdeacon to do this A&@ of Induction +, or to give Poffeffion of an 

eo Ecclefiaftical Benefice ; yet he ought not to do it without the Bifhop’s 
Mandate directed to him for induéting a Perion into the Corporal 

WX. x. 23.4. Pofefion of fuch Benefice ||. For (fays the Law) Indu@ion into the 
& 7. Poffeflion of a Benefice ought not to be perform’d by the Archdeacon 
or any other Perfor, unlefs it be ad Mandatum Inflituentis: And 

this Mandate the Archdeacon is bound to obey. Aud if the Bifhop 

Shall be negligent in this Matter concerning Induéion, the Archbithop 

may then upon Complaint command the Archdeacon to indu@ fuch a 

*yix.8&x Clerk *, But if the Archbifhop fhould inhibit the Archdeacon to indu& 
a Clerk thus inftituted, he may do it notwithftanding fuch thhibition, 
and the Induétion fhall be good. ‘This Indu@ion is in ovr Books of the 
Canon- Law frequently in Lari ftiled Miffo in Poffeffionem: And it 
follows Collation as well as Inftitution. 

Now the Perfons, whofe Bufinefs it is to give Induction, or who un- 
dertake for the fame, ought by Letters of Certificate to certify to the 
Bifhop or the Ordinary, whether they have really and truly induéted 
the Perfon thus inftituted or not, according to the Precept or Mandate 

* Lindwaib, directed to them *: And thefe Letters of Certificate are in a vulgar 

3.Titécap. way of Speech often ftiled Letters of Induftlion in refpe& of the Perfon 

4. v.certifice- inftiruted or collated; becaufe they do by way of a Teftimonial give E- 

vorias Titerase 4 once of the Induéion of fuch Perfon. And this cotporal Induaion is 
faid tobe Pars Tituli, or Part of the Title ; becaufe Canonical Inftitution 
cannot be compleatly finish’d without it, tho’ it be Canonical Inftitution 

+Dys. de that givesa Title to the Perfon Benefic’d to come at Indudtion f: And 

Reg. Jur. vie g Perfon occupying an Ecclefiaftical Benefice without fuch a Title, that 

be! Lewes is to fay, without coming to the Poffettion thereof by the Authority of 

£Arch.inc. the Superiour Power, is deem’d an Intruder+. A Clerk may (accord- 

5 vi 1. 6% ing to fome Perfons) by his own proper Authority, immediately after 

Cuemeis. Confirmation or Inftitution, obtain the Poffeffion of an Ecclefiaftical Be- 
nefice, amd have the Adminiftration thereof in T'emporals and Spi- 

rituals ; 


Parergon Juris Canonce Anglican, 303 
fituals *: And Paulus on the Clementines t, is of this Opinion, laying * Tete 2 
down the Reafons hereof, and quoting feveral Laws that make for bot}, recs 
fides of the Queftion. And in this Conclufion he there fays, That ‘the Lamwe) ines. 
thoes not of Neceffity require Induction, in order to give 1 Man the¢ ree 
aforefiid Poffetfion ; cfpecially, where a Right is acquir’d from Inftitu- 
tion, and not from the Delivery of Poffeiliont: But ‘tis otherwife, evi. ceReg. 
where Livery of Poffeffion is ncceffary to transfer or alienate a Jur 9 1. 
Property |!. : Ca 

About this Matter of Indudion the Archdeacon further obferves *, & > 1. 
That where the Pope, or any Arebbifhop or Bifhop confirms or gives (,""." 
Inftitution Fure Ordinario, the Perfon thus inftituted may then have ~~ 
the faid Adminiftration without any other Induction ; which is a S.deo 
to the Opinion of Innocentius t, and his Followers: But “tis other- alata 
wife, when the Ordinary of the Place does not confirm and give Inftitu- ,. -?" "" 
tion to the Clerk, but fome other Perfon does it; for then Indudlion 
is neceflary, which ought to be perform’d by the Authority of him, 
who prefides over the Cure, and has the Government of fuch Benefice j. aa 
In Prebends and the leffer Benefices Induction or Inftallation, which is 5," '** 
the fame Thing, is requir’d ; unlefs there be a Cuftom to the Contrary: 

For in fuch a Cafe we ought to obferve and abide hy the Cultom |.) p.. a. 
But in Curacies, as to the Effet of Miniftration, or of bringing a Anch..ing, 
Caufe into Judgement, Induétion is neceflary by the Canon-Law ; + * 3° 
For the commencing of Actions and the Right of Adminiftration by 
that Law does not arife from the Title, but from the Poflefion of the 
Thing *. By our Commoz-Law Indu@ion fettles and fixes the Freehold « % 5.38.15 
in the Incumbent ; for asto the Temporalties, the Glebc-L.and, and ~° 
the like, the Parfon has no Freehold in them till InduGion had and 

obtain’d, according to my Lord Coke f. And Induétion likewife, ac {4 Rep. 79. 
cording to Plowden +, makes a Prebendary to have the acimal Pofi2fion * an 
of the Preb&nd ; for before that he has no Frechold cither in Deed or al ~~ 
in Law. As Inceffiture is, in refpe& of the greater Benofices in the ~ 
Church, the fame with Tnffizution ; fo is InfPalarion, in refpecdt of Ec- 
clefiaftical Dignities, equivalent unto Collation in refpect of simple 
Benefices. 

"Tis provided by a Provincial Conftitution in Lindzvocw!|', "That yriv. 5. 12. 
when a Prelate does de Fure proprio collate to any Church or Prebend, ©. cap. 1. 
he fhall in no wife prefume to ufurp unto himfelf the Fruits and Pratits 
of fuch Church or Prebend not yet collected, under amy Pretence of Infti- 
tution or Induction; or for Letters of Inftitution ; aor cxtort any Thing 
onthe Score of Collation, Inftitution or InduGion, as formerly pradtisd ; 
nor fuffer any Demand to be made by his Officers or Axehdeacons. 

And at this Day if the Perfon that does this be be a Bifhop, he fhall 
he fnfpended ab Ingreffz Ecclefie, till he makes Reftitution of his un- 
righteous Gains: For the Fruits of fuch Church onght either to be 
apply’d to the Advantage of the Church, or elfe referv'd for the Suc 
ccilor, as now obferv'd, unlefs it be otherwife provided cither by Pri- 
vilege or Cuftom. But if the Perfon be inferiour to a Bifhop, he thall 
be fufpended ab Officio G Beneficio till he fhall refand the fame. 
And by another Provincial Conftitution *, Perfons giving Indu@ion are «13. ot 
enjoynd to reccive only a moderate Fee or Reward for thuir Trou- « xp. 4. 
ble and Expence therein, viz. the Archdeacon is forbidden to demand 
more than Three Shillings and Four-Pence, and his Official is not 
ee more than two Shillings under Pain ef Sufpenfion a 
1Ci0. 
OF 
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Of Inftruments and Deeds, and the V alidity of thenr, 


48S there is one Kind of Evidence made by Witneffes, fo there 
is another which is made by Deeds and Inftruments - 
w@ And of this I fhall here difcourfe. Now under the Ap- 
may pellation of Inftruments fome comprehend all fuch Matters 
SS) whereby a Caufe is prepared and inftru@ted for a Sentence - 

But this is an abfurd Notion of an Inftrument ; becaufe 
then we fhould have no Occafion for particular Rubricks and Titles in 
Law to diftinguifh Proof made by Witnefles from fuch as is made by 
Inftruments. An Inftrument in the general Senfe thereof fignifies a 
Houfhold Implement +, or fomething made ufe of on an Eftate, as the 
Stock thereof ||; and, moreover, it likewife denotes, whatever 2 Man 
makes ufe of to accomplifh his Work and Defign: But in the moft 
proper Acceptation of it, as ufed here, ’tis taken for a Writing, which 
conduces to the Proof of any Thing in Controverfy, in refpedct of pre~ 
paring and inftrudting a Caufe for Sentence *. Thus a private Writing, 
which gives Evidence of a Thing, is called an Txffrument ; becaufe it 
inftru@s the Mind of the Judge touching the Merits of a Caufe before 
him. So that under the Name of Inffruments, we may reckon every 
Writing that informs the Judge by letting him-into the true State and 
Knowlege of 2 Caufe ; as Inftruments and other publick and private 
Writings are often produc’d in Judicature id vim probationis. An In- 
firument is fometimes put for a Charter, fometimes fora Feudal Deed 
of Conveyance, and fometimes for a Deed of Caution given. 

Among Inftruments thefe are the principal Names, eiz. an Original 
and Authentick Inftrument ; and that which is ealled the Copy of an 
Inftrument t. Ari Original is in other Terms filed the Prozocol+, or 
Scriptura Matrix ; and if the Protocol, which is the Root and) Foun- 
dation of the Inftrument,; does not appear, the Inflrument is not valid ; 
becaufe “tis the Protocol which gives Evidence and Teftimony to the 
Truth thereof: And, therefore, if there be no Prorecof, fuck 
Inftrument is liable to great. Sufpicion of Falfhood. Am Authen= 
tick Writing or Inftrument is that which has Credit given to it 
from its own Nature and Authority, and which requires no foreign 
Aid to fupport it as valid ||: And to this end the Appofition of an 
Authentick Seal is fofficient, or any other Authentick Method whatever. 
The Prince eannot by Virtue of his Ordinary Power ex: poft Fatie 
give Credit to a Writing which is not Aurthentick, in Prejudice of any 
Perfon. An Exemplification of an Inftrument, is what our Common 
Lawyers call an Infpeximus, and fometimes 2 Vidimus or Innotefcimus™. 
By the Civil and Canon-Law in Exemplitications of Inftruments the 
Subfeription of a Notary, andthe like, isnot neceflary, if fueh Exem- 
plifications are not made ufe of for the Proof and Evidence of a ‘Thing: 
But ‘tis otherwife, if they are. Tho’ Inftruments be an Inartificicl 
Kind or Species of Proof, yet they do not entirely reje& and dif. 


_allow of all Art, as I fhall obferve in the fequel of this Title, 
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Inftruments are alte divided into pabiick and prigare Wridlnga | +4 ie 1. 
‘The firft isthat which is madeby a Notary or Publick Perton, with ** 
proper Solemuitics requilite to prove the fumes, or itgn’d with a Pub. + © * 
lick Seal, according te the Cangn-Lew *. And ‘tis to be obfeew'd, thar {+ | 
every Publick Infirument is an Authentic Writing or Initeumvene, tho’ aoe 9° 
every Authentick Writing is not 4 Publick [nfirument. A Privare Wri- 
ting or liftrament is that which wants the Hand of a Notary Pulsich, 
and cannot be filed an dethensiré Writing ull fuch time as ‘tis actnaye 
lede’d or fworn to by Witnefles: But atturwards it may be fo culled 
A Writing made by an Officer touching Matters relating to his Ofhes is 
not a Publick, tho’ it be an Authontick Writing; became “uy nut 
made by a Notary Publick with the proper Solemnitics nee tary 
thereunto. And ‘tis the fame Thing of an Inftrument or W titing, [sid 
up in a Publick Archive: For tho’ the Marks of a Publick Inftamawnt 
are vot to it (as aforefaid) by the Appotition of 4 Pubtiek Seal, ard 
the like » yet it may be called an Authentick Writing ¢, tho’ not a ‘Ault 
Publick Inftrument, thro’ want of a Noxsiad Evidence. ‘lhergiose, 
every Writing which has net Credit of its own Nature, is not a Prb- 
lick or Authentick Writing, till it receives Credit from fume other 
due and proper Method. And Credit is fo long given to an Infirument 
till the fame is difprov'd ; which may be done feveral ways. For legal 
Proof may be made againft the Credit of the Inftrument either by Letturs, 

Witnefles or by the Parties Confefion: But an Inftrument is no Preot 
againft an Inftrument, unlefs fuch Inftrument impugns and becomes cen- 
trariant to itfclfs. +X. aan 
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becaufe fuch Inftrument is not made by the Parties, but by the Notary 
who is a Chriftian. But tho’, according to Ba/dus, an Inftiument is 
not valid without fuch an Invocation ; yet the common Opinion is againft 
him, becaufe this Solemnity is not found among the Subflantials of an 
Inftrument ; and as this is reputed alight Solemnity, the Om-flion there- 
of does not vitiate an Inftrument~. But Indigion and the Year of our 
Lord are Matters of Subftance +; becaufe they denote the Time, which 
ought neceflarily to be inferted in every AG: And hence an Inftrument 
may be reprobated as a Matter of Forgery, ifit fhall be prov’d, that fuck 
Inftrument was not made, or fuch A& done at the Time inferted there 
in. In Publick Infiruments likewife fome general Place ought to be fet 
down and added, where the Act-is done or Contract executed +; as that 
it was done at London, Briftol, or fome other Place, which is general : 
But then the Place named in fuch Inftrument muft not be too general 
and indeterminate; as that it was done in the Diocefs of Tondon or 
Briftol ; for if the Place mention’d be too general and indeterminate, 
it vitiates the Inftrument or Contra&. But the fpecial Addition of a Place 
is not neceflary, unlefs Cuftom will have fuch an exprefs Mention to be 
made thereof for the Validity of an Act, But an Inftrument, accord- 
ing to fome, is not hereby render’d naught and vicious, but only be- 
comes fufpeéted, if a fpecial and particular Place be not inferted : 
‘And ’tis Incumbent on him, who produces fuch Inftrument to declare 
and prove the particular Place where it was fped and executed, if the 
fame be demanded of him by the adverfe Party. And the Reafon why 
an Inftrument is not valid without inferting the particular Place’s Name 
where it was made is, becaufe by Circumfeription of Time and Place 
the Matter is render’d more certain and lefs fufpected: For if this was 
not done, no Ways and Means would appear, whereby we could dif- 
cover the Falfity, Nullity and VicioufnefS of fuch Inftrument. And 
this is true, unlefs it may by other manifeft Proofs appear, where fuch 
Inftruament was fped or Matter tranfaGed: For then the inferting of 
the Place is not fo much of the Subftance of the Deed, but that it may 
be valid without fuch a fpecial Addition. 

As there is a great Prefumption in Favour of an Inftrument*™, fo from 
an Inftrument two Prefumptions do arife. Firff, That it is a true In- 
firument: And, Secondly, 'That it isa folemn Inftrument}. In refpeé 
of the firft ‘tis prefum’d, that thofe Things which the Notary has wrote 
therein, were truly fpoken andtranfacted by the Patties therein nam’'d ; 
and that which he wrote therein was the Will and Confent of the 
Parties exprefs’d, and thus written down: For it would not be a true 
Inftrument if what was wrote thercin, did not proceed from the Will and 
Confent of the Parties. Now thefe Prefumptions have this Efe and 
Operation in Law, viz. 'That we ought to give due Credit to fuch In- 
firuments, and abide by them, till the contrary appears and is well 
prov’d. Yea, a Publick Inftrument is fo far prefum’d to be true, that 
it contains Probationem probatam +, as the Lawyers call it, which is 
to fay, an approvd Evidence: And this holds good till fomething be 
objecied to the Truth and Credit thereof. For tho’ the Matter fhould 
not then be clear and evident, yet there is ftill a Prefumption extant in 
Favour of fuch Inftrument, till fome Matter contrary thereunto be 
provd: And fo far is this extended in Favour of an Inftrument, that 
a Diverfity of Time and Place is rather prefim’d than that an Inftru- 
ment fhould not be true ||. But this Prefumption, according to fome, 
only proceeds and obtains in refpet of the di/pofitice Words of an Infttu- 
ment, and not in regard of the enunciative Terms thereof: As Tztias ~ 
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Son of Sempronias: For fach emunciatice Words do not induce « ‘ 
Prefumption, that he was the Son of Sempronius *. Again, this Pre- —— 
fumption does net hold good, when an Inflrument is falfe in any Part “~~~ 
thereof; for then ‘tis prefum'd to be falfe in the whole. Tiirdlp, 
This Prefumption does not take Place, when any Patent or manitet 
Flaw appears in the Inftrument it felf; as the cancelling and erating 
of it, and the Itke ; or when any latent Flaw appears in it, and is thus 
provdt. When an Inftrument is prefum’d to be true, folemn and valid 
{as aforefaid) 1 would be underftood to mean, that this Conclufion mutt hers 
be proved, ee, That if he who wrote fuch Inftrument was a Notary “" ~ 
Publick, the fame is prefum’d to be true and folemn, cfpecially if it be 
an ancient Inftrument. 

Secondly, An Inftrument is prefum’d to be true and folemn, whew it 
has all the Solemnities the Law requires it to have, and wants no Ju- 
dicial Examination to fupport it ; and ia this Cafe likewife fuch In- 
ftrument is faid to be Probatio probata: For an Inftrument is faid to be 
Probatio probata, when the adverfe Party acquiefces and makes no 
Objection thereunto ; but ‘tis otherwife, if an Objection be made to it, 
But tho’ an Inftrument in a doubtful Cafe be faid to be true, yet this is 
not a Prefumption of Law and by Law: And, therefore, Proof is ad- 
mitted againft the Truth of fich Inftrument. If any one should fay, 
That fuch Inftrument is not cancell’d or abolifh’d, he is bound to 
prove it by producing the fame: And he that produces an Inftru- 
ment, and dees not prove the Truth thereof, is prefum’d to be a 
Falfarins ; and may be punifh’d as fuch. A Perfon producing an In- 
ftrument is not only deemed to approve the fame, tho’ fuch Inftrument 
produc'd fhould want the Solemnitics which the Law requires?, but j2ald.in 1s. 
is alfo prefum’d to confefs and approve fuch Things as true, which ~ ° 
are contain’d therein ||: And the Produgtion and Approbation of fuch | D4. inc. 6, 
Inftrument as true, {hall not only be tothe Behoof of the Perfon *** 
prefent, and againft whom it is produe’d, but it fhall likewife extend 
to the Advantage of a third Perfon abfent; and all this holds good 
as well in refpeé of a Private Writing as a Publick Inftrument. And 
not only the Perfon producing fuch Inftrument is prefum’d to approve 
the fame, but alfo the Party that defires to have the fame produc’d 
and exhibited *; But the Produdtion of an Inftrument fhall be of no * Cravar. 
Prejudice to the Perfon producing the fame, if the adverfe Party im- CP 7>™ 
pugas the Truth and Solemnity of it. If an Inftrument be produc'd with ~~ ~ 
a Proteftation in refpeé of thofe Parts of it which make in Favour 
of the Prodacent, and the adverfe Party does not contradict the fame, 
it fhall be conftra’d to the Advantage of the Producent; for then 
fuch a Production induces an Approbation only in refpect of thofe Things, 
which are in the Producent’s Favour *. # Jaf. in 1 8. 

In refpect of a Private Writing “tis to be obferv'd, That it is good D. 59.1. & 
Evidence againft the Writer himfelf, tho’ not in Favour of him, ay his ™*” 
Book of Accompts, and the like: But a Publick Inftrument is Evidence 
for each of the Parties therein concern’d; and we muft abide by the 
Credit of fuch Inftrument, till the contrazy is prov'd. But tho’ entize 
Credit ought to be given to a Publick Deed or Inftrument even alter 
the Death of the Notary that made it, and of the Witnefles that 
Were prefent at the making and figning it; yet the feme cannot be 
faid of a Private Writing, which is no Proof in Taw, nor ought any 
Credit to be given thereunto without an Oath confirming the Truth 
of it, either before or after the Writer’s Death. Bur this Shall be fiut- 
ficient Kvidence, if two or more Witnefles fhall on the Production of 

fuch 
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fuch Private Writing depofe touching the Tenor and Contents thereof, 
(tho’ they have not fubfcrib’d themfelves thereunto) by affirming, 
That what is therein contain’d was fo a&ed and done in their Sight 
and Prefence, as the Writing it felf fets forth and declares ; for this is 
to prove the Thing by Witnefles after the manner of a legal and or- 
dinary Proof: Yet fometimes the Witneffes do not depofe touching 
the Contents thereof, but only fay, ciz. That they faw the fame writ- 
ten and fubferib’d by the Parties, or by him againft whom ’tis produc’d ; 
and this is properly called a Recoguition of Witnefles, of which here- 
after. For “tis not enough for Witneffes (row legal foever they be) 
to fay, That they certainly know fuch Writing to be written by the 
Hand of Térius ; unlefs they know it to be fuch, becaufe they faw T7- 
tins write it. 

All Exemplifications and Things regifter’d make Proof after the fame 
manner as their Originals, and no farther: And hence ‘tis, that what- 
ever Objection licsagainft the Original, the fame may be made to the 

+Bart.inle7. Matter exemplify’d™. Butfuch an Exemplification of a Record or Mat- 

D.35.U2.1 ter regifter’'d is of no Credit or Evidence, unlefs it has been collated 
and compared with the Original in the Prefence of the adverfe Party 
being cited thereunto. An Inftrument copy'’d or exemplify’d by the 
Notary without the Judge's Authority is good Proof and Evidence by 
Confent of Parties, tho’ not otherwife. If an Original Inftrument be 
loft, and the Tenor of it be prov’d by Witnefles, that on reading over 
the fame do depofe touching the Tenor thereof, and that it is was /ime 
witio ; the Copy of fuch Inftument may in fuch a Cafe be given in 
Evidence. If an Inftrument exhibited be a fpccial Inftrument particu- 
larlarly belonging to that Caufe which is depending in Judgment, it 
ought not to be reftor’'d to the Party demanding the fame, becaufo 
Originals ought to remain with the Judge to prevent fabricating of 
falfe Infiruments, and the falfifying of true Ones: But if fuch In- 
firument be of a general Nature, and not confin’d to any particular 
Caufe depending in Judgment, but extending its Efficacy even to other 
Caufes, then the Original ought to be returnd; and only a Copy there- 
of to remain with the Judge apud Atia Curia, that the Party may 
ufe the fame in other Caufes: And this Copy ought to be exemplify’d. 
by the Notary or Scribe of Court, ciz. It ought to be collated with its 
Original, in order to fee that all Things therein contain’d do agree with 
the Copy, which ought to be given in Evidence. And, moreover, it 
ought to be fubferib’'d and attefted by the Notary or Scribe of the 
Court: And after this is done, fuch Copy fhall be of equal Proof 
with the Original it felf. ‘acob. de Burrio fays, that when the Copy 
of an Inftrument is produc'd, that has no Original Extant, or produc’d 
without referritiz to fuch Original, it adminifters Caufe of Sufpicion in 
refpe@& of fuch Inftrument or Writing, becaufe it does not appear from 
whence it had its Original. 

There are three Things which render a Writing or Inftrument fut 
fpected, ciz. Firft, "The Perfon producing the fame, as having been ac- 
cuftom’d to produce falfe Inftruments or Writings. Secondly, The Per- 
fon that frames or writes it ; for that he has been wont to make falfe 

* Monceh, ur 2Aruments or Writings”. And, Thirdly, The interlining and rafing 
fap, n. x8, Out of Words contain d in fuch Inftrument ~. And, on the other Hand, 
+Glffialt. there are three or four Things which do flrengthen and confirm the 
D.37-1% Credit of the Inftrument, viz. Firfl, The Integrity and good Charaéer 
of the Perfon producing it. Secondly, The Credit and iair Reputation 

of the Notary or Perfon himfelf, that makes it, who ought to be 

uperiour 
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fuperiour to every Exception ; for if the Notary be a Nun cf ill Fame, 
and confequently ‘of little Credit, fuch Infirument fhall be looked 
on as a fufpected Initrument or Writing cn the fole Ditfination of 
fuch Notary. And, Thirdly, Such a Wating ought to be cies and free 
from any Cavil or Vituperation of Rafure. If an Initrument be yitia- 
ted, the Notary may make another, which fhall not be vitiated, if it be 
made on the fume Fact or Footing, the’ it cants or {peas in another 
manner: And an Inftrument may be drawn, and fpess in the ‘Prater 
perfect? Tenfe, tho’ the Att or Contract be made or dom: in the 
Pralent "Tenfe; and fo likewife it may be drawn either in the 
firft or third Perfon *. A Publick Infteument has always a Prefump- *2=t7 
tion in Favour of it, as I have already rememberd; and, there- **""** 

fore, Proof is incumbent on him, that alledges any ‘Thing in De- 

feazance of fuch Inftrument: But an Inftrument is not firm and valid, 

if there be any Difability found in the Witnefles, after the fame is 

fped and executed ; tho’ it be not entirely neceffary that the Witneiles 

do fubfcribe themfelves thereunto. 

If one Man fliall produce an Inftrument againft another, and the 
other hall fhatch it out of his Handy and tear it, he thall abide by 
the Oath of the Producert in refpe& of the Tewr thereof; and 
the Perfon thus rudely treating fuch Inftrument fhall be liable to 
the Ordinary Punifhment of Forgery. And this is true, if he thall 
cancel fuch Inftruent with mature Thought and Deliberation, or 
any wife damn the fame; provided it be not dene out of Paffion or 
wrathful Indignation: But if it fhall be done ex frwcundid, he hall 
then only be liable to the extraordinary Punifhment of Foigery, and 
not to the other. But if I do by my own AGof Anger and Paffion 
throw my owt Inftrument, which I had againft you, into the Tire 
and vurn it, Ifhall not thereby lofe my Debt, for the Law pardons 
my weak Condition, and admits me to prove the Contents thereof 
by Witnefles: But yet if Ican only prove the Levey thereof by one 
Witacfs, I fhall not be admitted to the Suppletory Oath through 2 
Defect of Evidence, becaufe I have robbed my {elf of liquid Proof 
by my own AG }. Inftruments Fudicrel/y exhibited, are not of the . 


Ps 7 Paul. de 
Ads of Courts ; and, therefore, may be re-deliver’d on the Requelt cuir. in Li 
or Demand of the Perfon that exhibited them. A Perfon that impugns ©-4 >" 


the Credit of an Inftrument, lofes the Advantage which he nigh: 
receive from the fumes: And, therefore, Advocates ought to be | fat in ls. 
o ‘ oe D. 34.9 2aGe 
very careful how they impeach the Credit of an Inftrument, whe- x’ 
ther they do it in the whole, or only in fome Part; for an In- 
ftrument may be falfe in fome fubftantial Part thereof, and yet it 
fhall not be prefum'd tobe falfe in the whole; becanfe Seacriinmen 
leparatt fant offetivs. Though the vifible Flaws and Defects of In: 
itvuments do hinder and obftruct the Exemplification of them; yet the 
Invilible do not. 
In the Kxemplification of Inftruments the Notary or Perfon that does 
exemplify the fame, ought to put his Seal, or fut his Mark thereunto, to 
attclt that he as compar'd the fame with the Original |; and then fuch , suc. —— 
Inftrument exemplity'd shall be full Proof againft the Perion ehat produces oe. +23. 
it, All Publick Inftruments ought to be written clanis OF apertix Law 
fomis, in Words at length, and not im Cyphers or Words of Abbrevig- 


ton: And fich Claufes ought to be inferted therein, as are ufually 


PUL then, otherwife they are not valid; and they may be preduc’d 
after Hublication vf Depelitions, even till a Conclufion be had in the * ait iw. 8 
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Of an Inventory, and the Law relating thereunto, 


(iN Incentory, in the common Acceptation of it, is defin’d 


% to bea Writing, wherein all the Goods and Chattels which 
are found in a Man’s Cuftady or Pofleffion at the Time of 


Rear 
Ney 


once 
at 


=o 
Vir aio, his Death, are written and recorded * ; and it was intro- 
Meise duc'd by the Cioil-Law in the Place of the Fus Deliberandi 
Porta Geta Ai OAS a c¢ 
~ atuong the old Romanus: For, fays that Law, “ If the 
“ Heir be in Doubt with himfelf, whether he thall accept of the Heir- 
“ fhip or-not, let him not think Deliberation neceflary, but let him 


Wns 


- “ take the Heirfhip on himfelf by making an Inventory.*” And in that 


Law we meet with various forts of Inventories, according to the Nature 
of the Thing deferib’d therein, fz. Fir/f, There is an Inventory, which 
Tutors and Curators are obliged to make of their Pupil’s and Minor’s 


.Eftatest. Secondly, There is an Inventory which Bidhops and other Pre- 


lates are bound to make of the Goods and Eftates of their Churches :. 
And, Thirdly, There is an Inventory, which an Heir, by us ftiled an 
Executor, is obliged to make of the Teftator’s Goods, if he will be 
fafe in his Adminiftration ||: And the Bilhop was alfo heretofore bound 
to make it as Executor in Law™. And as this laft Kind of Inventory 
is a Matter, that admits of fome Nicety according to the Forms of the 
Civil-Law ; fo fome Perfons that have taken much Pains in making it, 
have often been deceiv'd and miftaken therein: For 

By the Civil-Law an Inventory requires feveral joint and concurring 
Solemnities to the perfe& compleating thereof: But three Things are by 
that Law principally requir’d herein, o7z. Firfr, that Law confiders the 
‘Time when fuch Inventory wasbegun, and the Month when tis ended: 
For regularly fuch an Inventory ought to be begun and ended within fixty 
Days after the Executor has taken the Office of an Executor on himfelf t; 
which is not regarded here in England. Secondly, The Executor ought 
to have a Refpe& to the folemn Form, ciz. There jought to be the In- 
tervention or Prefence of onc Notary (at leaft) in erder to reduce it into 
Writing; and fuch Executor ought to fubferibe himfelf thereunto +: But 
if he cannot write himfelf, he ought then to make ufe of a fecond No- 
tary to this Purpofe; and in Popi/h Countries the Sign of the Crofs is 
made thereon, tho’ this Solemnity is not neceflary. But none of thefe 
Formalities are neceffary with us befides fub{cribing the fame. And, 
‘tis neceflary by that Law, that all Creditors and Legataries be by a ge- 
neral Proclamation cited in order to fee the ‘fame duly made (for a fpe- 
cial Citation is not neceffary) ; and in the Place of fuch as are abfent 
three known Witnefles ought to intervene: And likewife fuch 
Perfons ought to be fummon’d hereunto, who do either know of, 
or elfe are poflefs'd of any Part of the Teftator’s Subftance. So that by 
the Civil-Law there ought to be two Witnefles to prove the Inventory, 
and three Witnefles by their Prefence to fupply the Abfence of Creditors 
and Legataries: Therefore, according to the Doétrine of that Law, 
‘five Witneffes are neceflary to an Inventory. But this was only in re- 
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Fpec& of a pwiifick and fodemea Inventory’, which was made in the Prefince 
at the Magiltrate, or fome Publick Merton, asa Notary is: But a fmple 
Inventory was not attended with thefy Solemnities, but might be made 
by 2 Private Perfon, and fuch an Inventory [ am hereto treat of. 

By a Provincial Comftitution in Lindevome™, a> well as by the Cloth * cub. tir 
Lew, the making of an Inventory is requir'd, before an Executor inter- + 
yneddles or Irty himfelf into the Pofleffion of the Tefliator's Goods and 
Chattels; at leaf he ought to do this for his own Safety, that ke be 
not made liable etre evres Lenore, or Affets, as we ftile themp. And » pnasip.s. 
this Inventory ought to be made not only of ail Corporeal Goods, but even 11.15.0p.5. 
uf Incorporeg! Rights, if they appear to have been in the Hands of the 
Perfon deceasd et the ‘Lime of his Death : For Bends and other Dveds 
and Writings eught to be mentioned and inferted therein » But ‘tis not jrinte ac 
neceflary to infert thoft Debts which the Deceus’d ow’d unto others inthe tepr. +. es, 
Javentory, becaufe they cannot be called the Goods and Chattels of the ~ 
Deceas'd,, but are deduc'd in the Account, whenever render'd ; yet they , bea 
may be inferted, if it be thoughtexpedient. Moreover, “tisnot neeeffary 
to infertin the In.entory fuch Debts as were owing to the Deceasd atthe 
‘Time of his Death, if the Bonds or Specialities are loft and cannot be ups, 
in fuch a mann. r as they may be fu’d (at leaft) and recover'd*. But afer 
fuch Debts are receiv'd, they ought to be added to the Inventory as 
Things aceruing de mene. 

It aas been x Queftion among fome, whether a Teftator may in his 

Will remit the making of an Inventory to his Exeentor. And it is the 
yeceis’ 1 Opivion of the Doctors, that he cannot fomph and »Molutely re- 
mit thie Duty to his Executor. Yet this Matter ought not te he under- 
ftood without a Dilingtion. Wherefore, we orght to confider, That f-vc- 
val Istfeéts do azife in Pyejudice to Exceutors from not making an Inven- 
tery: Aad, among thefc, fome relate to the Benefit of the Crediturs of 
the Decaasd: For if the Executor does not make an Inventory, he is 
Wiable to Creditors ahr aires bonorum, as aforefaid ; and fhall by this 
Miran, be odligd to fatisiy ail Debts and Legacies out of his own proper 
Bitate. Sut, 1 think, that‘a ‘lefiater may remit the making of an In- 
ventory{, if there be no Debts and Legacies to be paid ; unlefs the Judge + pg. int.15. 
fhall on fome reafonable Account think fit to order it otherwife in confirm- ©. 5. 1 
ing the Execarorfhip on the Perfon appointed;: And even Cuftom it felf Dd. inl. >. 
in Such Cafe excufes the Executor herein’, And thus in the like manner sly a 
may thy Ordinwry remit the making of an Inventory, when “tis not con- D. 1.3. 
venient to publifh the Sum and Extent of the ‘Yeftator’s Eftate*. Por tho’ *D-39- 17: 
the Statute ffayy, “That the Executor hall bring in a true and petfear 15... 
Inventory, and the Executor fwears {6 to do; yet as the Ordinary may 
difpenfe with the Time of bringing it in, fo he may difpenfé with the In- 
ventory jtfelf upon geod Caufe, even in the Senfe and Expofitionof this 
Statute by our Comumon Lawyers. And when a Legacy is givemto A. 
to bepuid at three feveral times of Payment ; and the Executor making 
two Payments takes Relerfes thereof and orfers to pay the third Portion, 
wit tie Tegatee refufing to accept the third Payment, citesthe Exccuror 
befwre the Judge in the Ecelefiaftical Court: In fach a Cafe, according 
to their Expofition of thot Statute, the Ordinary may difpenté ot remit 
the bringing in of auy Inventory at all. Por the intention of the Stutute 
was for the Advantage of Creditors and Legatees. and here ‘the Legae 
Was tenderd, and no Creditor complains: And, ‘therefore, fuel rae ‘ 
tory may be remitted. Note, That an Inventory by the rie bt naar 
is ly to confift of Goody, Wares, Merchandizes and'Chattels; dnd not rin. a0- 
of ‘Things in Action, as by the Ciz7/-Laeg it ought ro do. caaettahtas 
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In making an Inventory with us the Prefence of the Judge is not ne 
ceflary ; nor is the Executor obliged to make ufe of thof> other Solemni- 
ties which the Civz/-Law did formerly require, becaute all ours ave fe 
ple Inventories. But ‘tis convenient, tho not neceflary, to cail one or 
more of the Creditors or Legatees to the making thereof, if he thinks 
he fhall have any Controverly with them upon a Failure of Affets, after 
Funeral Expences, and the like, are deducted. Nor have we any pre- 
fix'd and limited Time for making an Inventory afcertain'd by our Law. 
Some will have it, that it ought to be made within four Months: But 
the Glofs fays *, that it ought to be made as foon as pofible, according 
to the Difcretion of the Executor, which ought to be govern’d accord- 
ing to Perfons, Things and Places. 


ee? Fe 


Hf an Inteftate, 


LR GPS AVING already treated of Inteffate Succeflion under the 
sere) Title of Adminiftration, 1 fhall only here confider who 
tong Ht BBS: may be properly faid to dye Intcftatc, and what are the 

mae. Confequences thereof. Now he is faid to dye Inteftate, 
Se ssud =, who tho’ he had the Power of makinga Will, yet made 
none, or (at leaft) none appears to havc been made, Se- 
condly, We is alfo faid to dye Inteftate, who made a Will, but his Fxecu- 
tor refus'd to prove the fame, and to take the Executorhip on himfelf. 
And, Thirdly, He dies Inteftate, who tho’ he has made a Will, yet 


$3 


*D, 38. 16! fuch Will is irritatedand made void *. But he, who cannot make a ‘Will, 


.in prin, 


+ Bavt.in Lx, 
D. 38. 16 


HI. 3. %.in 
Duin. 


is not properly faid to dye Inteftate, becaufe fuch Perfon ought rather to 
be faid to dye Inteftable than Inteftate: Yet, by coramon Ufage .of 
Speech, even fuch Perfons are reputed to dye Inteftate ; and herein we 
muft rather follow the common way of Speech than the Propriety of the 


. Termt. And fuch Perfons are faid to be Inteftable, as are not yet arrivd 


at the Ageof Puberty, Madmen, Prodigals, and the like, who have the 
Adminiftration of their Eftates interdificd them by the Cici-Law. For 
tho’, fays Bartolus, a Statute fhould be made, ordaining, That the Bifhop 
of the Diocefs fhould fucceed him who dies Inteftate, when the Will is 
made void after the Teftator’s Death, or when the Executor nam’d there- 
in rvefufes the Executorfhip: Yet herein, according to the proper mean- 
ing of the Word Inzeftate, the Bifhop fhall not fucceed; becaufe at the 
Teftator’s Death he was not Inteftatc, but a Perfon Teffate ; yet, ac- 
cording to the common Ufage of Speech, by which fuch Perfons may 
improperly be faid to be an Inteftate, the Bifhop fhall fucceed#. Hence 
it is, that if univerfal Executors, that are in the Place of an Heir, will 
not take the Executorfhip on themfclves; and if each of them refufes it, 
then the Perfon fo dying hall be accounted a Perfon Inteftate, to the 
Effe@ that the Execution of the Will, or the granting of Letters of 
Adminiftration belongs to the Bifhop. Whenever a Statute grants Ad- 
miniftration of the Goods of Perfons dying Inteftate unto the Ordinary, 
the Ordinary fhall under this Word Inteffate likewife have the Ad- 
miniftration of the Goods of Perfons dying Inteftable ; becaufe the Word. 
Inteftate, in the Senfe of the Law, belongs even to {uch Perfons as are 


Inteftable \\. 
Of a Fudge. 


| 


‘ 
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Of a Fudge, bis Power, Duty, and the like. 


Judwe in in Fagin filed Fudex, quafe Fus dicens populo , becauie 
vis his Duty and Bufinefs to pronounce Law to the People: And he 
isa Perfon, who, either by hisown proper Jurifdiction, or elie by a dele- 
gated Jurildi€tion committed to him, has a Right and Power of taking 
cognizance in fuch Caufés as are litigated before him in Judgment. And 
he, that has this Power in virtue of hiy own proper Jurildi¢tion, is called 
an ordinary Judge +; and he, that has it by virtue of a delegated Juri +p. 
diétion, is term’d a delegated Judge, or Fudéx extrwordiawvins ; tho’ 
the Word ‘Fudex is fometimes improperly ufed in the Digufir *. A Judge *D. 4-5. 41 
is alfo in Latin call’d Fus animatum, and inthe Greek Vongue pentex, 
a Mediator of Fzffice ; becaufe he ought to be a Minilter and Mediator 
of Juftice between both Parties in a Suit: For a good Judge ought not to 
do any Thing according to his arbitrary Will and Pleafure, but to pro- 
nounce Sentence, and other Matters in Law, according to the DireClion 
of the]_aws themfelves. Only fuch Perfons can appoint and make a Man 
a Judex, who have this Power granted them by the Law ||; as the Prince, IID. 5. 1 1 
or ofher fuperior and fovereign Magiftrates: But in fome Matters, ac- 
cording to 4myd/xs, we ought to have a regard to Cuftom, which has a 
Power of delezating a Judge, as in Cafes of Arbitration, and the like. 
But if a Jurifdiction does not accrue to a Perfon either by fome AG of 
Law, or by the Prince’s Grant, or by fome other Means, he has nothing 
to du to give Judgment; as the Hebrews truly verify’d this again{t Alo/es, 
faying, If'bo made thie a Fudge oer us* ? TEx. caps te 
Judges heretoiere were not rafhly chofen without any regard had to the » 1% 
Meri;, Integrivy, and Abilities of the Perfons elected, as is too frequent- 
ly practited inthefe Days, For the firft Confideration among the Romans 
was, what Eltate the Perfon to be appointed had: And hence ’tis, thar 
Cicero, in an Oration againit Mark Anthony, fays, That in the choice of 
a Judge, both the Fortune and Dignity of the Perfon ought to be well 
confider;>d, Yea, A/comius informs us, that, according to the Pompeszz 
Law, none could be eleGted Judges, but Perfons of the greatelt Eitates : 
And hence Piixy in his Proem to the 14th Book of his Natural Hiffory, 
makes this Complaint, or. “ Afterwards, when Princes and States began 
“to make Conquefts, and to grow rich and mighty, Polterity farted 
“thereby: For then Men began to chufe a Senator for his Wealth, to 
“ make a judge for his Riches, and fo on.” ‘The fecond Care, was the 
Age of the Perfon to be chofen: Fora Judge ought at the Time of his 
Elcétion to betwenty five Years of Age atleaft; and, according tu &jw- 
tonius, daenfius would have his Judges to be two and thirty Years of age, 
and under this (1 think) none could be chofen. Anda third Qualifes- 
tion neceffary to a Judge was, and (I hope) ftill is, a fu/Ficienc and 
thorough knowledge in the Laws, with which he has to do: jor an illi- 
terate Judge, to whom a Caufe is committed, may, by the Ciwi Law, 
be repell’d and fer afide by 2 Recufation of him, Bur of this J {halt dif- 
courfe hereafter. 
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7% 1.3610 According to the Inftitution both of the Cyvi/ and Canon Law 4, Judges 
ought to be fo far from encouraging Suits, that they ought to interpofe their 
ood Offices and beft Endeavours between the Parties /itzeanr, in order 
~ co bring them toa good Agreement (if poffible) pro bowo Pacis: And if 
the Parties fhould be willing to adjuft the Matter among themfelves with. 
out the affiftance and mediation of the Judge, they ought not to be hin. 
dred ; nor ought Judges to exaét or demand any thing from them on this 
account; nor even their Minifters and Servants. Every Judge is faid to 
be God’s Minifter upon Earth, and, therefore, his Judgment is deem’d to 
proceed de oultuDei : But nothing can proceed from thence but Truth 
*Johcap, and Juftice; for God fays, I am the Way, the Truth, and the Life®. 
14.6 And again, "tis faid, The Ways of the Lord are Mercy and Truth +, &e. 
ii Therefore, whilft a Judge follows Zrarh and Fu/ftice, he is God’s Mini- 
fter ; bur if he commits Izjujfice, he is the Devil’s Servant, and not pro- 
perly a Judge: For he can be no longer called a Judge, according to 
II Lib. 3. Caffiodorus 1, than he isdeem’d to bea juft Judge. Baldus fays, that a 
pF Judge oughe to have Duos Sales: the one called the Salt of Knowledge, 
and without this, he is fades iufipiews , and the other, the Salt of Con- 
{cience, and without this, he is Fudex diabolicus. Yea, a Judge that akts 
contrary to Juftice, is not only faid to be no Judge at all, but to be a Mad- 
man, and is reckon’d among brute Beafts. Foras 4riffotle obferves in his 
Politicks, that as Man under the Ufe and Enjoyment of the Law is the 
belt ot allAnimals; fo, being defticute of Law and Juftice, he is the 
wortt of all living Creatures. 
It has been already hinted, that there are two Species or Degrees of 
*D. 2.1.5. Judges, viz. an ordinary and a delegated Judge *. The firftis he that has 
1 & 17. ordinary Jurifdiction, and receives his lawful Power and Commiffion from 
the Emperor, or fome other Sovereign Prince : And thefecond is he that has 
a judicial Power and Authority of hearing and determining fome certain 
Caufes not inhis own Right, but in virtue of a Commiflion granted to him 
by fome other Perfon. And hereunto we may adda /ub-delegated Judge, 
to whom only fome part of the mefne Procefs in a2 Caufe is committed in 
the fecond Place by a delegated Judge, as Commiffioners to receive and 
take an Anfwer, to examine Witnefles and the like: But though a Sub- 
delegate is fometimes a delegated Judge; yet being a Perfon to whom 
fome partof the mefne Procefs is committed, he cannot, in this refpe&, 
be properly call’d a delegated Judge, but an Auditor or Commiffioner only. 
I fay an ordinary Fudge, as when any Perfon prefides and is fet over the 
entire and univerfal Jurifdi@tion of any State, Province, or Country, and 
the like : for he is eo ipfo deem’d to be created an ordinary Judge, in that 
an univerfality of Bufinefs is committed to him by one, that has the 
Power of committing, unlefs it be exprefly faid in his Commiffion, 
That be makes him only his Delegate, or delegates Caufes to him, and 
the like. A Judge, who may pronounce a Sentence either as an ordinary 
or as a delegated Judge, is, in a doubtful Cafe, prefumed to have pro- 
£D. 4. 1616 nounc’d the fame in the quality ofan ordiwary Judge. By the Civil Law j, 
an ordinary Judge cannot be recufed by way of Exception, how fufpetted 
foever he be; yet if he be a fufpetted Judge, an Affeffor or Co-adjutor 
fhall be affign’d him, and this Affeffor fhall fee that all judicial Proceed- 
\|X.2.24 ing go fairly on without fufpicion: But by the Canzoxz Law|], even an ordi- 
nary Judge may be recufed ; thougha Judge recufed even by this laft Law, 
cannot take cognizance of {uch Recufarion ; becaufe an exception of Sufpi- 
cion affects him much, provokes him to Angerand Refentment, and ren- 
ders him uncapable of Judging; and, therefore, he fhall not have cog- 
nizance either of the principal Matter, or of any Incident thereunto be- 
longing, 
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fonging, left he fhould isjure the Party recufing him, to whom nothing 
can happen more grievous than to litigate under a fufpetted Judge. 

No Perfon ought to be preferr’d and ad vane'd to the Dignity of a Judge 
in‘his own Country-*, unlefs it be by the exprefs Will and fpecial Appoint. *D, 1.22.3 
ment of the Prince, left he fhould be induced to be partia! in his Pro- 
ceedings cither through Hatred or Affection: nor ought a Judge to take 
cognizance of that Cauie, wherein he himfelf has been an Advocate, left 
Pride, or fome other evil Paffion, fhould warp and byafs his Judgment ; 
but in {uch a Cafe, he oughe ro delegare the Cognizance thereof to fome 
other Perfon. And as no one ought to be a Judge in his own proper 
Caufe ¢, fo neither ought he to be a Judge in the Canfe of his Children, +¢. 3.5. 1 
Hamily, or Confanguinicy (|: for natural Reafon will not fuller a Bacher ro t'D. 2. 1. 16 
be a Judge, unlefs it be in the private Affairs of his Family, wherein the 
Father may have the Son for a Judge, as the Son may have the Father. 

But a Judge may proceed and pronounce Sentence among his Confanguini- 

ty of the fame Degree. But here I fpeak of an ordiwary Judge, who 

cannot give Judgment in the Caufe of his own Children, though a del 

gated Judge, ia point of Law, isnot forbid to be a Judge in the Caufe of 

his Son, nor a Son to be a delegated Judge in the Caufe of his Father ; 

becaue a delegated Judge may be recufed primo Limine, at firtt ferting 

forth ia the Caufe *: and hence a Litigant may blame himfelf, if he does * c, 5, 1.16. 
not recufe the Father being made Judge in his Son’s Caufe. And, therefore, 
the Reafon why an ordivary Judge is by the Cioz/ Law expreily forbidden 
to be a Judge in the Caufe of his Children, is, becaufe by that Law he 
cannot be recufed, how fuilpected foever he be. But though no one is a 
fit and proper Judge in his own Caufe (as aforefaid) fo as to punifh an In- 
jury done to himielf in his private Capacity, which ought to be redrefv7d 
by a fuperior Judge; yet cven among inferior Judges, a Judge may, by 
his own proper Authority, punifh an Iajury done to his Jurifdiction, 
when the fame is impeach’d and moleited by any one: For regularly ’tis 
granted to every Judge to defend his own Jurifdiction bya Penal Judg- 
ment or Sentence, efpecially if the Injury be great and notorious +. 

Thus alfo a Bifhop cannot take Cognizance in a civil and private Caufe 
of a Bifhop, when ’tis peculiar to himfelf as a Bifhop ,; but Arbitrators or 
Umpires ought to be chofen for that End and Purpofe ||, But if che Caufe tj 11.Q.1.46. 
or Injury be of fuch a Nature as concerns the Church committed to fuch 
Bifhop’s Care, he may, according to the Cazou Law, punifh the fame by 
his own proper Authority *; and in this Cafe, he does not become a Judge * 45 Dift.rr. 
in his own Caufe, but in the Caufe of the Church}. And this is true, 23-G.4 30 
when the Matter in Controverfy belongs to the Church, and the adverfe it — 
Party does not deny the fame: For then a Bifhop may Excommunicate 
fuch a notorious facrilegious Perfon jj, without being a Judge in his own | 2. Q. 7.16, 
Caufe; and the Matter being notorious, he need not take any Cognizance 
thereof, but is rather an Executor thana Judge*. But if the adverfe Party * vi. 5.2.18. 
denies the Matter, touching which the ACtion is commenced, to he a Mat- 
ter relating to the Church, by fhewing fome Caufe why this Matter is 
doubtiul ; as becaufe the JurifdiCtion is difputed, or that a Privilege of 
Exemption is produced: then (i fay) fuch Perfon fhall not have Cogni- 
zance of the Matter, but the Superior fhall be the Judge theveot'}. Yet t11.Q. 3:30: 
we ought to diltinguifh in this Cafe, ojzx. When the Diipute or Action is 
touching the Affairs of his own Church, as about the Bifhop’s own pro- 
per ‘Table and the like: for if the Difpute relates hereunto, he {hall not be 
a Judge |}; for that it does not feem to be the Caufeof the Church, bur its. @. s, 
the Bilhop’s own proper Caufe+. 2di, When the Difpute and AGion is pu 5. 3.1. 
about fome criminal Caufe committed by the Bifhop himitlf and then [ 


he 
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he cannot be a Judge, wherein he is faid to have committed a Crime, 

But if the Crime be committed again{ft him as an Injury done to him, 

then he may, by his own proper Authority, punifh it in his own proper 

Subjects, and even in extraneous Perfons (tho’ the fame only concerns the 

Bifhop’s Perfon, and not the Church) if che Injury be notorious or other- 

wife manifeft, fince fuch extraneous Perfons do offend in his Jurifdittion, 

*11.Q.2.2. But ifthe Injury be occult and private,then he cannot punifh it himfelf*, 

but ought to profecute it before his Superior. But tho’ he cannot in this 

Cafe punifh fuch a Perfon, yet he may imprifom him, and referve the 

$23 Q.427 Cognizance of the Caufe to his Succeffor}. But an ordizary inferior Judge 

cannot by any means punifh an Injury done to himfelf, but the fuperior 

il Arch. in e. Judge is to punifh the fame ||, becaufe an inferior Prelate may havean eafy 

tia 4 AccefS to the Bifhop who is near at hand. But ’tisnot fo in an Injury 

>" done to a Bifhop or Superior, efpecially by any one dwelling out of’ the 

DiocefS, where recourfe cannot be had toany of the Diocefs in refpe& of 

the Offence, unlef& it be tohim. I have publifh’d this Paragraph, though 

it has no relation to Hxgigfhbmen, in order to fhew the great Power of the 
Ecclefiafticks, where the Papal Law governs. 

In a doubtful Cafe, when the Word Fudex is frmply pronounced and 
made ufe of, it relates to a Secular, and not to an Ecclefiaftical Judge : 
And for this Reafon (perhaps) according to the Cawonif?s, viz. Becaufe 
Ecclefiaftical Judges are commonly in the Books of the Cawon Law ftiled 
Prelates, and have their Denomination from the Dignity and Prelacy 
which they bear in the Church: As Archbifhops, Bifhops, Abbots, and 
the like. Yet there is a Text in the Law that makes againft this Opini- 

* X, 2.28.41 on *, where only an Ecclefiaftical, and not a Secular Judge is included un- 
der the Word Fade : For if a Secular Judge was only comprehended, 
the Word Laicus in that Text would be vainly added. But in my Opi- 
nion, this ought to be meant and underftood according to thefubje& Mat- 
ter treated of: For in Depofitions touching Ecclefiafticals, Clerks are 
comprifed, unlefs the fubje&t Matter perfuades otherwife; but, in Depo- 
fitions touching Seculars, only Seculars are included. 

A Judge is a Perfon that prefides over Caufes, and has the Determina- 
tion of Law-Suits between Litigants by way of a judicial Sentence, and 
may follow his own Confcience, and Senfe of Matters, in the decifion of 
a Caufe, if he prejudices no one thereby ; efpecially in a Cafe where the 

+Anch.Conf: Law is doubtful, and various Opinions do arife thereupon}: And if, by 

- following one of thefe feveral Opinions, he has an eminent Doétor on his 
fide, he fhall be excufed from the Expences of Suit, and does not make 
the Suit his own. For he that gives a wrong Judgment by reafon of a 
diverfity of Opinions among Lawyers, fhall be pardon’d, or (at leaft) 
more gently punifh’d than a Judge, who errs again{t a clear and evident 

ii Gloff. in §. Law ||: For no Judge can plead Ignorance of Law as an excufe for a wrong 

i a2, Jadgment*. I fay,ina variety of Opinions, where the Law is doubrful, 

* * and the Judge follows that of an eminent Doétor, he fhall be excufed 
from the Expences of Suit, and does not make the Suit bis own: Bor 
the Judge ad Quem in the Appeal, may embrace another of thefe Opini- 
ons ; and yet the firft Judge fhall not be punifh’d, fince (perhaps) he may 
have follow’d the more equitable Opinion. But if a Judge maintains one 
Opinion at one Time, and a contrary Opinion at another Time, without 
correcting and informing himfelf upon very fubftantial Principles, he thall 
render himfelf liable to Blame, tho (peradventure) in no wife obnoxious 
to Punifhment: For no Man is forbidden to change his Advice and 
Opinion for the better. By the Cufton and Ufage of modern Times, 
a Judge does not make the Suit hisown, by giving a wrong Judgeoagl 
unlefs 
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vale this be done chro’ Fraud and Deccit* ; as by Corruption, and the rt ce 
like. Nor by the Law of Exae/amd, will an A€tion lie againtt a Judge “*""™ 
for whar he does in his judicial Capacicy, tho’ he fhould att erroneouily ; 
but if he does any thing Injurioufly ot thro” Corruption, he may be com- 
plain’d of to the King, in whofe Name all Judgments at the Common 
Law here in Fingland are given ; the Judges being delegared by him to 
du Jultice. 

A Tadec, who takes on himfelf the Cognizance of a Canfe, and ats 
as a Depury doing the Office of another Perfon, cannot in that Caufe pre+ 
nounce two different Sentences: Fora delegated Judge may fub delegate 
his Power and Office to his Collegue, and thus the Collegue proceeds in 
his own Name as a Delegate, and his Collegue’s, as a Sub-delegate ; and 
thus hemay, bya different Authority, proceed as one and the fame Per- 
fon in the fame Caufe. And by the fame Confcience that he thinks any 
Thing to be juft in his own Name, he ought to conceive che fame Thing 
to be juftjin his Collegue or Con-dslegate’s Name. If there be feveral 
Judges in the fame Caufe, all of them have Jurifdittion ix folidum, 
tho’ they have the Exercife of chat Jurifdi€tion only feverally and in part ; 
So that one or cither of them may proceed, if the reft of chem will not 
or cannot be prefent. Sed de boc quere. But if there be more Judges 
than one affign’d with a Claufe of /7 wow ommes, &c. one of them may 
certainly a€t and proceed without the other +: Tho’ ’ris otherwife, if this + X.1.29. 22. 
Claufe be not inferred in the Commiffion ; for then one cannot a& on the 
Death or Abfence of his Collegue |. UPrar t 
Though a Judge ought to be courteous and eafy of Accefs, and may 39. Abb. ir 
fuffer the Licigants to come tohis Houfe, yet he ought not go to the Houfe ¢,"+* * 
of either of the Litigants for Entertainment and the like, left ic fhould ~ 
give Umbrage of his Partiality ; nor ought he to declare to the Parties in 
private, what Sentence he intends to pronounce ; efpecially when the 
Perfon againft whom he gives Judgment is able to raifea Clamour and 
Difficulty againft thefame. Nor oughta Judge, in taking cognizance of 
a Caufe, to fhew any Anger or Refentment* againft fuch Perfons as he * 11. Q. 5 
conceives to be his Enemies, nor to be prevailed on by the Tears and 47> 6S, er 
Prayers of calamitous Perfons, nor ought he to affe& to be thought Good- 
natured or Morofe, Merciful or Severe, but let him act with Calmnefs 
as the Law direéts |}; and laftly he ought not todo all that he may do in I! D.45e19. 
a Caufe without being requefted thereunto; but in all Caufes to have a *” 
fupreme Equity before his Eyes, which muft be underftood of fuch Mat. 
ters as cannot be colle&ted from the Laws themfelves. A Judge cannot 
be faid to be without a Jurifdiétion, fince nothing can be faid to be ad- 
jude’d by him, who wants a power of judging and declaring touching 
Right and Wrong: For if you take away the Foundation of his Power, 
viz. his Jurifdi€tion, whatever is built on his Judgment muft fall to the 
Ground at once. The Authority of a Judge and a Teftator is equal, or 
{at leaft) alike*: And, therefore, an Argument from a judicia] to a*C 9.5% 
teftamentary A& is valid. A Judge has jurifdi€tion over a Perfon thar 
is not truly fubject to his JurifdiGion t, in refpett of a Crime committed +6. 0. x 1, 
within the fame, and may either condemn or acquit him upon hearing of 
the Evidence ; And, inthe like manner, he may either punifh or acquit a 
Delinquent that is fubje&t to his JurifdiGtion, for an Offence fuppos’d or 
really committed out of his Territory, as well as a Parifh-Prieit may 
abfolve his Farifbioner for an Offence done out of his Parifh. 
A Judge, who has the cognizance of the préacipal Caufe, may alfo 
take cognizance of any Thing sxctdent thereunto, tho’ the Incident be ii Paul. ce 
fuch, touching which, he cannot otherwife have cognizance prizcipadigy : Cat. in 
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And a Caufe or Matter is faid to be anIncident, when it is not mov’d 
or commenc’d by way AGtion, but only by an Exception, Replication, 
and the like. ‘Thus in a pecuniary Caufe controverted before an inferior 
Judge, fuch Judge may try the State of the incident Matter, though he 
cannot try the principal Caufe. Though a Prefumption lies in favour of 
a Judge, when he proceeds Fudicially, that his Proceedings are accord- 
ing to Juftice ; yet "tis otherwife, if he fhall proceed extra-judicially : 
and a Judge, by proceeding to an extra-judicial A& of Injuftice, cannot 
any more proceed Fadicicl/y in that Caufe, becaufe he has render’d him- 
felf fufpected therein, by acting as a private Man. 

I have faid before, that a fudge ought always to have a fupreme Equi- 
ty before bis Eyes * : But yet he ought not to recede and depart from writ- 
ten Laws on the account of unwritten Equity, unlefs ic be through the 
Authority of him, to whom this alone belongs, oz. in order to limic 
and reftrain a fevere written Law. But a Judge may fupply thofe 
Things in Law, wherein the Advocates of the Parties are greatly defi- 
cient in their Informations : As when an Advocate makes Allegations or 
Quotations of Law, which do not fatisfy the Mind of the Judge, and the 
Judge himfelf remembers fome Law or Statute which rightly determines 
the Queftion, he may in fuch a Cafe found his Sentence on fuch a Law 
or Statute, and not judge herein fecundum allegata 6 probata;, and 
herein he fhall not be faid to judge rafhly and of his own head, For 
though a Judge is bound to enquire into the Condition of a Caufe by Zy- 
formations (as the Civilians file them) and to take the Advice of Ad. 
vocates thereon; yethe is not oblig’d to follow the fame in fuch a manner 
as to give entire Credit to them: And when he has fatisfy’d his own 
Confcience hereby, he may put an end to the Informations and Allega- 
tions of Advocates whenever he pleafes. A Judge ought to take care 
and fee, that all Solemnities of Law be obferv’d;: but by a Confent of 
Parties, he may hear and determine Caufes in a fummary way of Pros 
ceeding, 

fren, Judge, in pronouncing Sentence, ought to have a principal“Re- 
gard to Truth and Equity (as aforefaid) always adhering thereunto, and 
defpifing the Quirks and Subtilties of the Law *: For tho’] thefe may 
fometimes be tolerated in Pleading, yet in pronouncing of a Sentence 
and Judgment in Law, they ought to be entirely rejected and laid afide. 
And as a Judge ought to labour and take pains in the fearch after Truth 
(as Truth is his chief Concern) fo when he has any Cafe of Difficulty be- 
fore him, he ought to confult andadvife with the fuperior Judge therein; 
and, not through a great Conceit and Opinion of his own Knowledge in 
the Law, to defpife the Advice of Men (perhaps) more learned and skil- 
ful cherein than himfelf In the Decifion of Caufes, he ought to obferve 
and havea refpe&t to the Statutes of the Place where a Contract is exe- 
cuted, or any other Matter done and tranfaéted. And where there are 
many and feveral Judges appointed, they are all underftood to pronounce 
Sentence and give Judgment in a Caufe, if they are all prefent, though 
one of them {fhould dillent thereunto: for if one of them should fwear, 
that the Matter does not thus appear to him; yet the others may pro- 
ceed, and the diffenting Judge fhall be included; A Judgeof a foreign 
Territory or Jurifdif@tion, cannot regularly execute a Sentence pronounc’d 
by another Judge, unlefs it be at the requeft of that Judge who pro- 
nounc’dthe fame: But this (I think) is limited in a twofold Refpedt, as 
fhall remark hereafter. A Judge may, according to the common Opi- 
nion of the Doétors, take cognizance, about his own JurifdiGtion, as 
often as the fame is difputed by the Parties cited by him; anduigaee, 

whether 
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whether he has Jurifdi€ion or not, that is to fay, whether he be a com- 
petent Judge or not *: And if, on lawful Cognizance had touching this *p, 5, x 
Matter, he fhould pronounce himfelf to be an incompetent Judge, 26 
yet he may condemn the Party caft, in Expences of Suit, becaufe he 
js a competent Judge in refpect of this Matter. And, therefore, if the 
Defendant, in the prefence of the Hcclefiaftical Judge, does, by way 
of Exception, aver fucl a Caufe to be of a feudal or fecular Na- 
ture; the Ordinary, or Ecclefiattical Judge may take Cognizance 
touching the Truth of this Exception, ciz. Whether the Caufe be 
Feudal or Secular, or not; and if he finds is to be fuch, he ought to pro- 
nounce himfelf ro be an incompetent Judge, and to difmifs the Caufe 
with Expences . 

Tis a Rule in Law, that he, who a€ts and does a Thing by the Com- 
mand and Order of the Judge, does not feem to be iz doo, or guilty of 
any Malice, becaufe he ought to yield Obedience to the Judge’s Com- 
mand ||; and fuch a Neceflity tolls a Prefumption of Malice and Deceit, || vi, deveg, 
and induces a contrary Prefumption, s/s. That no fuch Malice or Deceit Ju™ %* 
can be prefum’d. As for Example; If a Man, that has left a Depofitam 
in my Hands, at the Time of hisdeath, leaves four Heirs behind him, 
and { do, by the Judge’s Order, reftore this Depo/itum to one of them ; 

I fay, in this Cafe, Y fhall not be liable to the others by an ACtion ex 
Depofito, becaufe all Prefumption of Fraud and Male-cngine ceafes 
through the Authority of the Judge. And the fame may be {aid in re- 

{pet of Mandataries, Executers and Apparitors, who execute judicial 
Precepts and Sentences legally decreed and pronounced *, But "tis faid by *C. 10. 13 
way of Obje@ion hereunto, that he, who does any unlawful A@ (tho? 5-Dd-ibh 
by the Judge’s Order) is not excufed; yea, "tis imputed to him as a 
Crime, if he does not refit a Judge commanding an unlawful Thing to 

be done. As for Inftance, If a Judge fhould order a Man here in Heg- 

land, tobe put to the Rack, the Officer ought not only to difobey, but 

even to refift the Judge’s Order; and, in {uch a Cafe, according to the 

Cieil Law, he is punifhable for his Non-refiftance, if fuch Order extends 

toa Decurje, who ought not to be put to the Rack. And, therefore, 

we muft diftinguifh whether the Judge’s Precept be evidently contrary 

to Law, or according to Law; or whether in thefe two refpects, the 
Matter be doubtful}. Inthe firft Cafe certainly he ought not to obey ; + Dyn. in 
yea, he ought to refift: fora Judge may be refifted by private Men, when *'3?-*& 
he aGts contrary to Law. In the fecond Cafe, the Officer is punifhable 

for his Difobedience. And inthe third Cafe, he ought to obey the Judge 

in virtue of the Sentence or Precept of the Court ; fince in a doubtful 

Cafe, there lies a Prefumption of Law in favour of fuch Sentence or Pre- 

cept: And in this Cafe, the Perfon obeying the fame, is not prefum’d to 

be wuilty of any Malice and the like; but by his Obedience, he is exempt 

from all fufpicion of Male-praétice Il. ; PD. 360 26 

In Cafes not exprefly fpecify’d in Law, a Judge ought always in inflict. 65.2 
ing Punifhments to be inclin’d to the more humane and equitable Part; 
and fometimes, he may and ought, to detraét from the feverity of the 
Law, by receding from the Punifhments appointed thereby, if a lawful 
Caufe oifers itfelf; as when there is a multitude of Delinquents in the 
Cafe; fince a multitude cannot be punifh’d without great Scandal: and 
thus a Ponillment inflicted by fome Statute or Written-Law, may be 
moderated by the Judge upon good Caufe affign’d. For tho’ a Judge 
may not extend a Pumfhment beyond the Letter of the Law, yet he 
may mitigate the fame according to the Equity of the Cafe; and if he 
cannot warrantably do this, he isto report the fame to the Prince for his 

Mercy. 
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Mercy. But where the Law appoints no Punifhment at all, there the 
Judge may impofe the fame ad fui Arbitrinm; becaufe, in Matters nor 
determin’d by Law, recourfe is always had to the Willand Difcretion of 
the Judge||: and this proceeds not only in infliting of Punifhments, but 
in all other Matters not determin’d by Law, as here faid. In inflicting 
Punifhments; a Judge ought to confider, whether the Law has affign’d 
feveral Punifhments for one and the fame Crime, and then if all thofe 
Punifhments may concur, he ought toinfli€& them : But if they cannot 
all of them have a Concurrence, or if the Law {peaks altermatively, he 
ought then to follow the Diftin&ion of the Glofs, viz. That they are 
either impos’d for the fame Offence according to the Order and Difpo- 
fition of the fame Law or Statute, and then they may all of them be in- 
flicted, if they may have a Concurrence, otherwife not: For one Law 
often applies feveral Punifbments in hatred and deteftation of the Crime 
committed *, becaufe fingle Punifhments do not feem fufficient: And 
fometimes there are various Punifhments for the fame Crime in divers 
Laws and Statutes. But more of this in another Place. But whenever 
a Judge inflicts a Punifhment arbicrarily, he ought to have a regard to 
the Perfons, Places, Caufes, Times, gc. having an Equity always in 
view. 

A Judge has many Remedies againft Difobedient and Contumacious 
Perfons ; for he may on the Score of Contumacy, or for any other juit 
Reafon, according to the Civi/ Law, order the Doors of fuch a Perfon’s 
Houfe to be fhut up and feal’d +; and may notonly mul& and fine Liti- 
gants, but even Advocates, Proctors, and Witnefles themfelves, if they 
do not yield Obedience to his lawful Commands in Matters of Judicature. 
And on the Account of Contumacy he may deny Audience to the Con- 
tumacious Perfon, though he cannot thereupon condemn him in the whole 
Caufe or Suit, unlefs it be as before obferw’d under the Title of Cowtu- 
macy 

"Though a fecular Judge may in a Crime merely Ecclefiaftical admi- 
nifter the fecular Arm at the Requeft of the Ecclefiaftical Judge; yet, ac- 
cording to the Cawowifés, he ought not to intermeddle in the Cognizance 
of fuch Crime, but only to execute the Sentence of the Ordinary ; for 
that he is no more (by their Law *) herein, than an Executioner of their 
Sentences: yet by the Civ7/Law, according to Bartolus +, and the re- 
ceived Opinion of all the Civilians, ’tis otherwife ; and that for thefe 
three Reafons, viz. Firff, Becaufe a meer Executor has fome kind of 
Cognizance in criminal Caufes of a {piritual Nature, left he fhould (ac- 
cording to Felizus, the Abbot and others |}) execute the unjuf Sentence 
of a Superior, and hereby render himfelf guilty of an irreparable Mif- 
chief to fome Perfon or other, 2d/y, Becaufe Clergymen are on the 
{core of Herefy even fubje&t to the Jurifdiction of a Secular Judge *. 
And, 3dly, Becaufe when Hereticks are deliver’d over to be punifh’d by 
the Secular Judge for a Relapfe into Herefy, they are to be left entirely to 
him without any further Audience from the Ecclefiaftical Judge }. Nays 
fo far does the Cazow Law carry this Matter of fpiricual Jurifdition, that 
an Ecclefiaftical Judge may compel a Secular Judge to furceafe and de- 
fift from fuch Things as are in contempt and defpight of the Ecclefiafti- 
cal JurifdiGtion ||, and oblige him to obferve the Canons of the Church 
in refpe€t of Ecclefiaftical Caufes, under the Pain of an Ecclefiaftical 
Cenfure for his Difobedience*. And, moreover, he may, by that Law, 
inhibit a Secular Judge from proceeding in a Caufe even between Laymen, 
when the Matter is before-hand depending in the Ecclefiaftical Court. 
And a Secular Judge is bound to releafe a Clerk or Religious Perfon on 

there 
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there is i the Romélb Church, 2 diftinfion between thete Perfons) wieh- 
ont the Precept of rhe Ecclefiaftical Judge, or any Letrers of Requeft 
from him, thu’ fuch Perfon was condemn’d by the Secular Judge, before 
he became 2a Clerk or a Religious ; becaufe the Execution oi the Sea 
tence in fuch a Cafe belongs to the Ecclefiaitical Judge t, and rhe Kaow- + ¥ed, de 
ledge of the Eoelefiaftical Judge has the Force of Letters of Requeft, Sen. coat 
Bur yet if the Sentunce has pals’d ¢e Rem Fudicetam, recourte cannot *° 
be liad to the Eeclefiaitical Judge to fay Execution ; unlefs ir appears 
from the Party that fuch Sentence is unjuft, or the Injuftice thercof is 
no‘orioully evident by other Means |. An Beclefiaftical Judge, is made a | Atex.Conf 
Judge in refpsct of Laymen (iays the Cavoe Law) whenever Laymen 149%. 6 
haves Caufe in common with the Clergy : And no doubt in fuch a Cafe, 
the Kvclefiattical Judge will do the Layman Juitice. The Cyrwoni/ts have 
another Metch to get Cautes before the Ecclefialtical Judge, which other- 
wit do nor belong co his Cognizance, ez. by the Expofition of an Oarh. 
But of chis hereatzer. 
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Of Sturifdittion, and the feveral Kinds thereof. 


‘Uvrifdiftion, is a judicial Power and Authority given to a Perfon by 
the Publick for the fake of adminiftring Jultice by the Hearing and 
Examination of a judicial Caufe, by pronouncing Sentence thereon, 
and by a decrecing of an Execution thereof}: or a Power and Authority { Bart. in 
introduced by publick Right for the Benefit of the Commonwealth, with © 1: >" 
a Nece icy of pronouncing Sentence according to Law, and of making 
Decrees according to Equity. Now this Power and Authoricy was firtt 
introduced by the Publick, on common Confent, for the good of the 
whole Community in general, and forthe Advantage of every individu- 
al Member therein contain’din particular: And if it be an ordinary 
Juri(diGion, it requires a Territory or Precin®; but if it bea dekeated 
Jurifdiion, then the Power is radicated and grounded on the Com- 
miffion of the Perfon only, that delegates the fame*. I {hall here, firff, * X. 5. 79 
treat of the feveral fpecées of Jurifdiétion in general. adj, 1 {hall con- 
fider ies various Hifects. And, /afily, I Shall make fome neceflary Ob- 
fervations thereon, 
Now, according to the Civi/Law, there are three Species of Ju- 
rifdidion, The arit is in Latin called Imperium morumt; the fecond 
is filed Treiper ean MR ERTUIM 5 and the third is term’d Sim le Jurifdic- 
ties ; The firlt is the Power of the Sword, and the Authority of ex- +D. 1-5: 
ecucing publick Punifhments; and, according to Bartolus, may be de- 
fin'd to be that Juri{diGion, which is diftharg’d by the noble Office of the 
Judge, or by way of Accufation; and is ever exercifed for the publick 
Wealth. And in this Senfe thereof, we may alfo reckon the Bufinefs of 
making Lawsto bea matter meri Jnmperii. Therefore, this firlt Species 
of Jurildiétion is abfolurely plac’d in the Prince or Sovereign Magiltrate, 
whether he be a Temporal or Spiritual Magifirate: And from hence is 
derived the Power of Legitimation, Reftirution s# fategrnm On mere 
Crace, the Power of taking away another’s Righr by way of Forleisure, 
or for fome very reafonable Cauie, the Power of reitoring 2 Man to his 
KkKkKk Credit 
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Credit and Reputation again after he has been pronounc’d Infamous: 
and many other things of the like Nature, which we herein Bagland 
ftile the Prince’s Prerogative. For by the Civz/ Law, the Prince or Su- 
preme Magiftrate may proceed in Judgment without obferving any Form 
or Order of Law ; his Prefence alone fupplying all Defeéts and Forms of 
Law, andthe like, Thefe Matters are faid to be Matters /ummi meré 
Imperii, of the higheft Jurifdiction ; becaufe this werum Imperzum has 
feveral degrees of Power vefted init. And as Jurifdiction comprehends 
Matters both of an arduous and light Importance, as may appear from 
the degrees of Punifhments inflitted thereby ; fo, according to this 
Thefis, itis either granted fully and abfolutely, or elfe by way of Limita- 
tion and Refiriftion. A full and abfolute Jurifdiction, is that which is 
either from itfelf, or elfe from the Grant and Favour of the Prince, or 
fome other Sovereign Power, extended to a full and entire Cognizance of 
any Caufe whatever: And this kind of Jurifdiftion, in its own nature, 
chiefly belongs to Kings, Princes, and fome Dukes having no immediate 
Superior. A reftrain'd and limired Jurifdi@tion, is that which is not full 
and abfolute, but of a mix’d and limited nature: And this kind of Ju- 
rifdiGtion, is that Power which is derivd from the Prince’s Authority, 
without having the Cognizance of all Caufes committed to it ; but has 
that Power and Authority, which the Sovereign Prince alone, or fome 
other Superior Magiftrare has (by way of Delegation) conferr’d on any 
one either plenmarily ox with fome Limitation and Reftricion. So that 
as Judges are diftiuguifh’d in a twofold manner, viz. into ordinary and 
delegated Jadges, fo likewife is Jurifdittion divided in the fame manner, 

Secondly, 1 call that by the Name of mixtum Imperium, which, tho? 
exercifed by the woble Office of the Judge alfo, yet it only refpeCts the 
Advantage of private and particular Men *. And hereunto we may refer 
thofe Matters which are of a voluxtary JurifdiGtion, as the Probat of 
Wills, granting of Adminiftrations, Vifitations, Inftitutions, and fuch 
like Matters as are difpatch’d /ub guddam officii Excellentid, but yet 
without any A&tion or jadicias Procefs annex’dto them. As for Exam- 
ple, the admitting of a Perfon to an Ecclefiaftical Living upon an extra- 
judicial Examination of him, and fometimes without any fuch Exami- 
nation; Refticution in zwtegram, on an extra-judicial hearing of a Caufe; 
the granting of Sequeftrations unto vacant Benefices: which are all Mat- 
ters of voluntary Jurifdi&ion, and require no judicial Cognizance of 
the Caufe. This kind of JurifdiGtion is in Latin tiled mixtum Imperi- 
um, in vefpect of the woble Office of the Judge; and in fome meafure 
differs from the former, and is join’d with the enfuing Species of Ju- 
rifdition in refpet of fome Cognizance had in the Caufe, and in regard 
of the private Advantage of fome particular Men. And therefore truly, 
to this kind of Jurifdition, by the Cioz/ Law, there belongs the 
Affignment of Guardians to Pupils, the inflicting of all fuch grievous 
Punifhments as are not Capital: For Mutilations, Relegations, and the 
like fevere CorreGtions do hereunto belong ; and thefe things Judges 
gnay difpatch in virtue of their zoble Office. 

Thirdly, Simple Jurildittion is that which only refpects civil Matters, 
and is a Power introduced by publick Authority, with a Neceffity of 
judging and determining Law-Suits according to a Sentence of Law in 
Affairs of a private nature +: As it accrues to all inferior Judges, it ought 
to be exercis’d (as the Civilians fay) officio fudicis Mercenario. For 


- inferior Judges have only the Cognizances of light and trivial Offences, 


(by our common Lawyers) called Trefpaffes, and not of fuch Crimes 
as Kings and Princes fit in Judgment on: And fuch Things as are the Ob- 
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wo of “uple JuritdiQion, the Judge may difpatch by his merceaury 
Office, becaule they only tend to the Good of the Community in a pri- 
vate manner. So thar under this Species of Jurifdi&tion conlitt all civil 
or pecuniary Caufes commenc’d in fecular Courts of Judicarure by the 
means of Actions at Law *, and Spirirval Caufes of a private Nature, 
begun in Ecelefialtical Courts. Sometimes this kind of Juritdiction is 
of a larger extent in point of Territory; extending itfelf to the whole 
Body of the Stare; and fometimes *tis limited to a certain Provioce or 
Place thereof, and after a certain manner; as it happens by Cuftom and 
Prefcription in Towns and Villages +, cc. 

The Imperium merun (according to Rartolas) has fix degrees, The 
firft, which 1s ttiled Japerium Maximam, being that which is employ’d 
in the general making of Laws for the whole Community ; and this 
Power belongs to the Prince or Legiflative Authority alone. In Rome 
it formerly belong’d to the Senate, and even to the Pretoriaz Pretect : 
But by the Lex Regia, it was transferr’d on the Emperors. The mo- 
dern Doftors fay, that it belongs to this firft degree of Power to create 
Notaries, to confiicate Delinquents Goods and Eitates, and to coavene 
General Councils: but, according to the Canonifts, the Emperor caanar 
do this laft A@ ; they afcribing the fole Power hereof to tiie Pope and 
his Cardinals. But fome will have it, that all thefe Things are refery’d to 
the Prince alone by way of Prerogative ; But 1 cannot agree with them ; 
becaufe heretofore, general Laws were made by fuch as had not the 
Power of the Sword; as by the Romaz People, when a Law was pro- 
mulgated at the Interrogation of the Conful. Thus the Pretors, Ediles 
and Senators might make general Laws, tho’ the Senate had not the 
Power of Judging. °*Tis now wellknown that the People make Statutes, 
tho’ they have not the Cognizance of thofe Statutes in a judicial manner, 
but the Cognizance thereof is lodged with the Judges ele&ted, as it is 
here in Eagland. 3 thall here forbear to difcourfe of the other five 
degrees of mere JurifdiCtion, as they are diftinguifh’d into Majus, Alzg- 
num, Minimum, Minus and Parcum: being of little Importance to 
the Matter in hand, and very tedious tothe Reader. Wherctore, I fhall 
in the next Place proceed to {peak of Jurifdiction as before divided into 
ordinary and delegated Jurifdition in a more particular manner. 

Now ordinary Jurifdiftion, is that which arifes to any one, either 
by the means of fome Written-Law, or Hereditary-Right, or elfe by the 
way of Cuftom or Privilege ; or, ¢Bird/y, is that which is cunterr’d 
on any one by the Grace and Favour of the Prince or State whereunto 
he belongs ii : For I have already obferv’d, that ordizary JurifdiGtion ac- 
crues to a Perfon three feveral ways, vis. By Law, Cuitom and Royal 
Donation. A Bifhop’s Vicar-General, or Principal Official or Chancellor 
here in Exgland, has ordizary Jurifdittion ; and, holding the fame 
Confiftory with the Bifhop himfelf, it cannot be appealed from the 
Chancellor or Vicar-General to the Bifhop: For a Jurifdiction may bein 
a Perfon without the Exercife thereof, as it is herein the Bifhop. Ina 
Caufe of Herefy, the Bifhop of the Diocefs has ordimary Jurifdi@tion 
over the Perfons of fuch as are in an exempt or peculiar JuriidiGion ; be- 
caufé the Cognizance of Herefy, and the Punifhment thereof, belongs tothe 
Bifhop alone. But the Textin Liwwood * feems to impugn this Opinion 
of the Dottors, faying, That a Bifhop has only a Juriiction deLwated 
to him by Law, and not an crdévary JurifdiGtion in a Caule of Herety 
agginft Perfons exempt +: which leads me, /econd/y, to {peak of a dadegei- 
ted Jurifdiction. 
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Now a delegated JurifdiGiion, is that which a Man has not in his 
own proper Right, but only in the Right of another juperiorto him, wz. 
fuch a Jurifdittion as the Prince or Sovereign Power gives him for a 
Time only ; fometimes with a full, and fometimes witha limited Com. 
miffion; And it expires ufually on the Death of the Perfon, that de- 
iD.206 legates him y But the Jurifdittion of a delegated Judge, before whom 
Ifue has been join’d, does not expire by the Death of him who grant- 
ed fuch Commiffion or Delegation to him: yet if the Judge, who de- 
legates another, dies before Iflue join’d, the Perfon delegated oughe 
not to proceed in virtue of fuch Delegation or Commiffion, according 
to the Doétrine of the Cioi/ Law ; but (I think) this to be no good Opi- 
nion by the Canou Law. Hor if a delegated Judge has cited a Perfon to ap- 
pear in his Court before the Death of the Perfon that delegated him, fuch 
1X 149,20. 2 Citation perpetuates the Jurifdition}, A certain Caufe was committed 
to a delegated Judge, who thereupon immediately cited the Parties to 
appear, but Suit was not contefted till after the Death of the Perfon 
that delegated him: And the Queftion was, Whether the delegated 
Judge might afterwards proceed inthe Canfe? And hereuntoit was an- 
fwer’d, That a Citation being ferv’d and executed, the Caufe or Buf- 
nefs was in fome meafure begun, and therefore he might lawfully pro- 
ceed in the Caufe; efpecially, if the delegated Judge was nor certain of 
the Death of the Perfon that delegated him: For to perpetuate a Jurif- 
diction, ’tis not entirely neceflary that Conteftation of Suit fhould be 
made before the Death of the Perfon that delegates another ; nor is it 
neceflary to perpetuate a Jurifdi€tion (I think) chat a Ciration fhould be 
ferv’d on the Party to be cited ; but ’tis enough if ir be decreed and 
emitted by the Judge. And the JurifdiGion of a delegated Judge, al- 
fo expires immediately after a definitive Sentence is demanded to Execu- 
tion, if fuch Delegation or Commiffion be only fpecial to that particu- 
lar Caufe: but *tis otherwife, if it has a general Refpec toall Cauics 
and Perfons within his Territory ; as in the Cafe of a Bifhop’s Chancellor, 
or an Archdeacen’s Official. 
A Delegation is a Committing of one or more Caufes to be judicially 
heard and determin’d by him or them to whom fuch Commiffion of De- 
*X.1. 29.3. legacy is granted, either by thePrince, or fome ordinary Judge*: And 
as the efficient Caufe thereof is the Will and Confent of the Prince, or 
fuch ordinary Judge added to the Confent of him unto whom fuch a 
tX 1.29.7, Delegation is made; ; fo the Perfon delegating, and the Perfon delega- 
#3 ted, are the Subjeét of fuch a Delegation. In refpeé of the Perfon de- 
legated, "tis neceflary that he fhould bea Freedman of good Wit and 
Judgment, skilful in the Law, and of a legal Age: and in Ecclefiaftical 
Caules, according to the Papal Law, he ought to be an Ecclefiaflical Per- 
fen, fubje&t to the Jurifdiétion of the Perfou delegating ; becaufe he that 
is not of fuch JurifdiGtion, cannot be affign’d a Delegate againtt his 
Will. In refpe€t of an Ecclefiaftical Perfon, the Canom Law diftinguifhes: 
For it fays, That a Delegation is made either by the Pope himfelf, or elfe 
by his Legate, or jaftly, by fome Bifhop. If it be made by a Bithop, 
then a /imple Clerk is enough, provided he be well vers’d and skill’d in 
the Laws, and qualify’d (as aforefaid) in refpe& of Age: and in this 
laft Cafe, according to the Papal Law, twenty Years of age is deem’d 
*x, 1.29.41 fufficient *, tho? King Fames’s Canons || require the Perfon to be twenty 
Can. 127. fix Years of age at leaft. But if the Parties confent to a Perfon of 
eighteen Years of age, or if the Prince fhall affign fucha Delegate, the 
*X.1429 Delegation is valid *: but if he be delegated by the Pope or his Legate, 
‘¥ then ’tis neceflary for him to be a Perfon vefted with fome Dignity, or 
; (at 
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(at leafl) be a Canon of fome Cathedral Church. There are fome Per- 
fons, to whom the Law forbids a Delegarion co be made, etther in re- 
fpe-t of Nature, orelle in refpedkot Manners. In refpett of Nature, a 
Man that is Deaf, Dumb, perpetually Mad, and a Perfon under the 
Age of Puberey ; becaufe he wants a good Judgment and Underftanding*. *%. 1. +4 
In relpect of Manners, Women and Bondmen cannot be Delegates; noe * Pat 
that they want Judgment, but becaule it isa receivd Rule in Law, that ss.” ~ ” 
they oughe not to be admitted into Civil Ojfices and Employments 4. t% * 2» 
And the Law likewife forbids Infamous Perfons to be Judges or Dele- 3 33) 
gates, and (among the Romans) fuch as were expell’d the Senate. 
By the Cjoz/Law, an ordinary Judge cannot delegate thofe Things 
which are matters of mere or mix’d Jurifdiction ||; but cis otherwife by 1D. 1 at. t 
the Canon Law ; becaufe, as this lalt is practis’d in Popéh Countries, a ~*~ * 
Bifhop has a temporal Jurifdi€tion, and the Power meré &F mixti Impe- 
rij, as “tis faid the Bifhop of Dur/am had antiently here in Bagland. 
But even in Popifh Countries, a Bifhop cannot exercife thefe Matters in 
his own proper Perfon *; and, therefore, he is obliged to delegate the * % 3 se 
Bxercife of this Juri(diGtion to another +. The Form of the Delegation Py". 
is the Tenor of the Commiffion itfelf; which is diverfify’d according to 
the Condition and Quality of the Caufes, Claufes, and Perfons therein 
concern’d, For either the whole Bufinefs itfelf is delegated, or elfe onl 
fome Part of the Caufe in controverfy, as the beginning, middle, or end 
thereof is committed to one or feveral Judges with this additional 
Claule, «fz. Quod fi zon omnes; ov elfe unto two only, with a Claufe of 
Ouod fi cube, Sc. or witha Claufe of Appellatione remotd, Gc. or elfe 
it is delegated only for a certain Time, or ina certain Place, and the like, 
But if no certain Worm has been prefcrib’d, or nocertain Claufe added in 
the Letters Commiffional, then the common Form of Law is to be ob- 
ferv’d ||. A JurifdiGion founded upon former Letters Commiffional ex- i X. r.29. 
pires, and is gone, épfo fatto, by a fecond Commiffion granted: And if '3 ® *7- 
a JurifdiGtion be given to a Judge or other Perfon in retpect of Quality, 
fuch Jurifdiction vanifhes and dilappears pro tuzc, if {uch a Quality be 
deny’d inthe Judge. But whenever the Caufe or Quality is deny’d, the 
Judge, to found his Jurifdi&tion, may take Cognizance of fuch Caute or 
Qualicy, in order to fee whether he has Jurifdiétion or not : But the fole 
Negation of a Caufe or Quality, which gives Jurifdiftion, does not en- 
tirely exclude the Jurifdi&tion, but only hinders and impeaches the Pro- 
cefs on the Principal Matter in fuch a manner, as that the Defendant is 
not bound to give an Anfwer to the Plaiatiff’s Libel, unlef&S a fummary 
Cognizance be firft had touching the ixzcident Matter, «iz. touching 
the Caufe or Quality, which gives a JurifdiGion, in order to fee whe- 
ther the Matter be of a Civil or Hcclefiaftical Nature, and the like. So 
that if a Perfon of a foreign Jurifdiction, fhall on a Citation appear and 
alledge, That he has made no Contra@, or committed any Crime wichin 
the Territory where he is cited, it oughe in che firft Place to be difeuis’d 
in a fummary way, and feen whether he has made {uch Contract, or com- 
mitted any Crime therein, without any Prejudice to the prizcipal Mat- 
ter in Suit: And if it appears, that he has contrafted or oflended there, 
it may be afterwards proceeded in the prizcjpal Caufe. Note, Particu- 
Jar Jurifdiftions are nor to be fupported by Implications and Intendmentrs 
of Law, but ought to be exprefly founded: And, in proving a Jurit- 
diction, fingle Witnefles are fufficient to eftablifh the fame by theiz 
Evidence, A Jurifdiftion is either faply committed again{t fome Perfous, 
and fuch isa delegated Jurifdidtion ; or elfe tis ordain’d in refpect of tome 
Place or ‘Terricory, and then tis cal oa or diniary lorifdictioa. 
L By 
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By 2 imple Commiffion or Delegation of a Caufe, a delegated Judge 
may decree Monitions and Citations, and punifh the Party cited for his 
Contumacy, if he does not appear according to the Citation, tho’ the 
Letters Commiffional do not exprefly give him that Power, and the 

*X.1295. Caufe be only fmply delegated to him*: For, the Caufe being com-~ 

TX. 29 mitted to him, he has a plenary Power thereby of doing all things 

ai which are known to belong to the Cognizance of that Caufef. If a 
Caufe be only fmply delegated to two or more Perfons, each of them 
may make a Sub-delegate, that is to fay, he may commit his Power to 

1X. 1.29.6. his fellow Judge, or to another Perfon ||, if he pleafes, tho’ this be noe 
inferted in the Commiffion, viz. That ome of them may proceed therein 
without the other, as \ have already remembred. And if a Caufe be 
committed to three Delegates or more, with a Claufe (in the Commiffiony 
of quod fi non omnes, Cre. that isto fay, af all of them cannot be pre- 

*x.1.09. font; yet let two of them execute the Commiffion notewithftandiug* : 

a I fay inthis Cafe, if the Defendant has been only cited by two of them, 
he is not of neceffity bound to appear, becaufe all three of them ought 
to be mention’d in the Citation, tho’ they were not all prefent at the de- 

{X.x. 29 creeing thereof}. But if a Caufe be fomply delegated to two Perfons, the 

Sencence of one of therm is not valid without the exprefs Concurrence 

WX.1.29. of the orher ]}. 

A delegated Jurifdi€tion may be prorogued by tacit Confent of Parties 

*Paul de de Read Rem*, and from Time to Time; but for a /ocad Prorogzation 

thereof, the exprefs Confent of Parties is required: for a Perfon delega- 

" ted to take Cognizance of Caufes in one Diocefs, cannot take Cognizance 

thereof out of fuch Diocefs without the exprefs Confent of Partues. If a 
Caufe be delegated or committed to be decided within a certain Day pre- 
fixrd, fuch Commiffion or Delegation ceafes and expires by a Lapfe of 
the Day prefix’d, unlefs the fame be prorogued by the common Confent 
of all Parties therein concern’d. For a delegated Juviidiction is not ex- 
tended beyond what is contain’d in the Commiflion of the Perfon dele- 
gating the fame: And, therefore, if the Judge proceeds on other Mat- 
ters, he may be contradifted and appeald from ; but if there be no Ap- 
peal, the Judgment or Sentence which is founded on a foreign Plea is 
valid. Tho’ no one ought regularly to be judged out of his own proper 
f3-Q:6. Jurifdition+; yet if a Perfon commits a Crime out of his own proper 

& 1; ” Jurifdiction, he fhall be punifh’d where he commits the Crime ||: for a 

3.Q,6. Crime committed out of a Man’s own Jurifdiftion, induces a Jurif- 

18. diction over an extraneous Perfon; for the Caufe fhall be there heard and 

*6.Q.3.4, try’d. where the Crime,was committed *. 

& 5. A JurifdiGtion has a twofold Obje&, viz. the Agent and the Patient. 
In refpe&t of the 4genz, the Jurifdiction is placed in the Judge, who 
acts and adminifters Juftice; as a Kingdom is placed ina King, who go- 
verns the fame: But in refpe&t of the Patient, it refides in the Perfons, 
againft or in favour of whom the Law is given. In the Roman Church, 
Abbots are forbidden to ufurp that Jurifdi@tion which belongs to /émple 

+16.Q.1 Clerks and Bifhops, and which concerns the Cure of Soulst: Nor can 

10, Women, according to the Cioi/ or Canon Law, have the exercife of Ju- 
rifdi€ion, unlefs it be in refpe€t of fome Dignity which they have; be- 
caufe they cannot, thro’ their great Modefty and the Imbecillity of their 

IX.227 Nature, difcharge the Office of a Manjj: Yet if a Dignity, with a 

+ Jurifdi&tion annex’d to it, devolves to a Woman by Law, fhe may ex- 
ercife the fame; and difcharge the Office of a Man. As for Inftance, in 
a Woman to whom a Kingdom devolves for want of Male [Heirs thereun- 
to: But the Safick Law, as receiv’d in Evanee, forbids this there. By 

the 
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the Cuma Law (grant) an Abela may have Epiicopal farifdittlan Ws a1. 93, +. 
And tho’ fhe cannot of her felf excommunicate, yet {ite muy implore the 
Offwe of the iuperior Judge, that he would excoarmunijenme twcis Peefong 
as fhew Diobedience to her f. For an fnterior having Juritdituen, ba int | Da m 
portant Cafes, may have Recourle to the Jegead Superior or Ordinary, and 8 He In 
implore him to demand his Sentence to Exerusion, by compelling ich aa’ 
are Subjett to fuch inferior Judge to obey him: And ia this Mlarter, & 

Bifhop is oblig’d to affiit a Lady Abbefs ji. WOR, at top, 
According to Muldus, all Power and JurifdiGion is derived from he 

Prince or Emperor ; and as ic defcends from him to his inferior Magiitraces, 

fo it returns to him again: Wherefore, a Perfon inferivr to a Sovereign 

Prince, is not prefum’d in Monarchies to have any Jurififien or Com- 

mand over others; becaufeall Jurifiiiction is lodged with the Sovereign 

Power; and if the Office of a Judge be a publick and nor a privuie 

Office, then no one inferior to the fovereign Power can aifame the 

Rights of Magiftracy and JurifdiGion to himfelf, bur ougiie oo be mate 

a Magiftrate and a Judge by the Prince himfelf Thereiore, he taat 

avouches a Jurifui€tion to be given to him, ought to proves rhe fame; 

becauic JurifdiGion is a matter of Fatt, and Faéts themieives are nor 

pretum’d, but ought te be prov’d. And hence ’tis, that Jur:fdiclion is a 

certain Quality, which is not a Man’s by Nature, but fo ariling to one as 

it dows not accrue to another; and for this Reafon likewife ic ought to be 

peow’d. Therefore, whoever avers him{elf to have a Jurifdiction, whe- 

ther ic be an ordinary or a delegated Jurifdiction, ought to prove ir. 

Now this is prov’d jir/? by Duveftztare ; whereby the Perten fhows, thac 

he has a Mannor or Lordihip granted him with Ferifdi&joral Authori- 

ty. 2dly, "Tis prov’d from the Letters or Inftrument of his Commiffon, 

which Commiffional Letters fuch Magiftrate ought to prefene and enh:i- 

bit upon his immediate entrance into any ‘Town, City, Province and the 

like, where he has Jurifdittion; commanding the fame to be publifhd 

in the ufual Places for fo doing, according to the Advice of A.rrtudes *, * toh. y 

Specu/ator t, and others. But this is otherwife, if the erdimwry juril ©!» ! 

diétion of fuch Magiftrate has been already made publick either by In- 11 S0' 

veliieures or open Commiffions: For then this Juriidiction is, for the tu- pore®. eet 

ture, prefumed; and, it being once manifeltly known to tie Proviage, 

fxr. "tis not neceffary to prove the fame again. And in this Senie we’ 

ought to underliand Baldes |, faying, that a Perfon is prefum’d to have y,, 1 2, 

ordinary Juvitdidtion, when he has been already poffefvd of the Admi- C13. 

niltration thereof in a publick manner. For when a Judge has been 

once admitted as fuch, he is prefum’d to be fuch as long as the Time of 

his Office lafts. And if fuch Judge fhall happen to be in a Pluce or Pro. 

vince wherein his Jurifdigion is not notorious in this manner, and a 

Party fhall upon a Nowconfiat deny the fame, he may (according to 

Fantiys®) prove it by common Pameand Opinion. adly, Yhis is wher « - 1 

wile when @ Sentence has been pronounced by fuch a a agaialk a Pr Tie 

Perfon prefent, and not in Terms oppofing the fame. For in fuck a Cyfc Gy*> ed. 

a Jurifdi€tion is prefum’d ; and therefore, the onus prabzadi is ineura ae 

bent on him (according to Burgofus il, Tanocewt, and otivers) that avers jin). 

the contrary: Becaufe the Perfon, againft whom the Sentence is nru Der Me 

nounced, has brought this Mifchief on himielf by his own Confent and —- 

Silence, and a Prefumption likewife lies for the Matter itfelf adiudged. 31. aie 

jay, “Vis otherwife, when the Suit has been contefted by the Parties @* + Ey 

chemfelves : For, according to Ixmecexteus*, no Credit is given toa Per * ino. 3 

fon allerting cx-Poff-fafte, That fuch a one is no competent Judge, &% 30 
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but he muft prove the fame, fince a Man cannot reprobate and difallow 
of what he has once approv’d. 

There is one kind of Jurifdiction in Temporals and Spirituals, which 
is ftiled voluntary, as 1 have before hinted ; and another, which is term’d 
contentious Jurildition. Volustary Jurifdidtion, is that which does ina 
great meafure depend on the meer Will and Pleafure of the Superior ; and, 
therefore, ’tis not neceflary, that it fhould be executed with a folemnity 
of Judicature *, the Judge fitting on the Bench, ¢c. fo that thofe things are 
faid to be matters of goluwtary Jurifdi&tion, which the Parties do of 
their own Will and Choice, without any Neceffity and Difpute at Law. 
But thofe Things are faid to be the ObjeG@ of contentious JurifdiGiion, 
which are tranfaéted in Courts of Judicature, and which are rendred 
valid by Compulfion. 

There is alfo another Divifion of Jurifdiction, ofz. into Civif and 
Ecclefiaftical: the laf of which was originally in the whole Church, till 
in after Ages, Bifhops got the upper hand of the People, and placed 
them in the Sear of Power by the Grant of Chriftian Emperors. For 
tho? the chief Bufinefs of Bifhops is to inftrué: their Flock in the 
Word of God, and to give a good example of Life; yet fince all Men 
will not be obedient to the Word, nor brought by the Perfuafion there. 
of to good Nurture, nor kept in Order; and, the Eminence of the De- 
gree wherein Bifhops are placed, being not fufficient to keep the People 
in Obedience without fome Power and JurifdiGtion: Therefore fuch of 
the Romaz Emperors as profefs’d Chriftianity, affign’d+ certain peculiar 
JurifdiGions Ecclefiaftical unto Bifhops over Perfons and Caufes Eccle. 
fiaftical, fuch as concern’d the Soul of Man, or appertain’d to any chari- 
table Ufe; and over the Laity, as far as the Laity themfelves have been 
content to fubmit themfelvesto their Government, viz. as far as it con+ 
cerns the Health of their Souls, or the outward Government of the 
Church in Things decent or comely, or it. concerns poor and miferable 
Perfons: And in all thefe Things a Bifhop was antiently to perform 
double Faith and Santity ; f/?, that of an uncorrupt Judge ; and, 
Secondly, that of a holy Bifhop. And as a Bifhop or Metropolitan, was 
not to intermeddle with the Jurifdi@ion of another Bifhop without his 
Knowledge and Confent*: Soa Patriarch or Primate, according to the 
Canon Law t, has not immediate Jurifdi@ion over Bifhops, but only over 
Archbithops, as will be remembred under the Title of Patriarchs, Ge. 
The Church has JurifdiGtion in divers Crimes, as Sacrilege, Ufury, Per- 
jury, Inceft, Adultery, Fornication, Herefy, Schifm, Simony, Drunken- 
neis, Blafphemy, @c. as I have and fhall fhew under their refpective 
Heads. But if the Ecclefiaftical Court exceeds its Jurifdiftion by pro- 
ceeding in Matters not within its reach, the Proceedings are null and 
void: for if a Court has not Jurifdiction of the Caufe, all is void; but 
other Faults only render the Proceedings voidable: yet if the Jurif- 
di&tion of a Court be once admitted by the Defendant’s Pleading, as 
furely it is ||; it is then too late to objeCt againit the fame, and to pray a 
Prohibition ; for Ecclefiaftical Courts here in Hxgland are to be kept 
within the Limits of their own Jurifdiciion by Prohibitions from the 
King’s Temporal Courts. If a Judge has not Jurifdition primd facic, 
"eis neceflary in the firft place (unlefs ic be in fome certain Cafes) for the 
Perfon commencing the Suit before fuch a Judge, to fet forth and prove 
that the Caufe begun before him, is of fuch a Nature of which he has 
JurifdiGtion. ‘For in fuch Matters as give Jurifdiftion to a Judge, the 
Proof of fuch Jurifdittion is of neceflity required 4 principio Fudicii, o- 
therwife the Procefs is null and void. Though 
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Though an Eccletisftics! Jurifdi@ion cannot be demis'd or let to Farm 
under a certain yearly Rene; yet if a Pertoa having fuch furtidiction 
fhould allot a certaim Suc of Money ro another Perfon for Ins Salary, in 
fuch a manner os that his Deputy or Official Mould besonie accountable 
to him’ for the whole Profits of the Jurifdiction, fuclr an Allocacion is 
lawful*, becaufehe doesnot hereby demite and let tite fame unco Perm : * 1+.Q. = 
Bur tf a Perfon having Juritdi&tion fhall delegate the fame unto anosher $* © 9% 
in fuch a manner as that (the Perfon delegated paying lim a certain x. 5. 4. 
Rent or Portion of Money out of che fame) he may retain the refidue 
of the Profits co himfelf pro /abore fuo ; this {T fay) is nor lawful for him 
to do ‘tho’ too frequently practis’d) becaufe it is a plain letting to Farm, 
and the Perfon receiving the Rent or Money in fuch a manner, fhall, by 
the Czmow Law, be depriv’d of his Office, and for ever be remov’d from 
being a Cleck }; that is to fay, he fhall {ufferDepoficion, face fpirirual t Helt is 
Offices by that Law, ought not be purchafed or fold for a yearly Rent, it “*~* * 
beiag a kind of Simony. And the Perfon likewife who commits or de- 
Jezates an Ecclefiaftical Jurifdittion in fuch an odious manner, fhall icf 
his Oxtice during Life. 
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Of Kindred ; and the feveral Divifions, De- 
grees, and Diftinctions thereof, &c. 


INCE no Student in the Law ought to be ignorant of fo ufeful a 
S Part of Knowledge as that of Kindred, and of the feveral Degrees 
and Dittin@tions thereof *; and this upon many Accounts, as it concerns * D.33. rs. 
Matrimony, Guaréitinfhip, Succeffion unto Inteftates Eftates, and the like ; 
T thall, therefore, under this Title treat of Kindred according to its feve- 
ral Degrees, Branches and Diitinétions. Now thofe Perfons are in Latin 
ufually ftiled Coguati, or Kindredin Englifh, that are by Birth defcends 
ed from one and the fame common Stock; that is tofay (according to se- 
deftiwes) commeaniter natit, or (as Ulpian has it) quafi ex uso mati; 4D. 38.10. 
and having, as it were, but one common Beginning. And tho’ theLaw +1 
of the rwelve Tables ftiles them Jgaati, yet, by the Reman Law, there 
is this difference between the Agwari and Cre marr: the firlt being fucir as 
are of kin by the Bather’s fide, and de{cended from the fame Family ; 
whereas the latter, which by that Law are never called #ewati, are 
fuch as are ally’d to each ether by the Mother’s fide. But waving this 
Diitin@ion, as it is now taken away by the modern Taw #, as wall fiy #Nov 1% 
refpect of Guardianfhip, as in point of Succeffion to Inteltates Eitates, ~~ 
I fhall here difcourfe of Kindred as ic is a Proximity of Blvod, which 
renders feveral Marriages, that are otherwife in their Nature lawrul, 
both impious and dilallowable between certain Perfons, both the Lew as 
wellas Nature itfelf abhorring fuch Conjundtions. 
But though, according to the proper Sente af the Word Kindred, it 
only denotes and includes fuch Perfons as are deiccnded from the tame 
common Stock *; yet by Marriage we havedivided Kindred into what * Due iap, 
we call Confuneninity and dfinity; and make Kindred to fignily a cer- 
tyin Budy of Perfons, that are ally’d unto each other cither by Blood or by 
Marriage. The tirlt we ftilein Larix Comfaguiates, 24 being of the igme 
Bloud ; and the latter we term ¢tves. So that as Con/ogeuuary ix che 
Mmmm long 
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joining together of feveral Perfons by Blood; fo 4ffmity is a Civil 
Bond of Perfons, that are ally’d unto each by Marriage or Efpoufals, 
according to the Cazow Law. That which I here call a civil Bond, 
Azo and Clavifius do both of them term Prowimity. Lcall it a cies} 
Bond, becaufe lawful Marriage cannot be contra&ted between Perfons 
forbidden by the Law to marry each other; and I call ita Bod, becaufe 
Perfons are join’d together in one Body by Affinity. And laftly, I have 
added the Word E/poufals, becaufe, by the Cioz/and Cano Law, there is 
and may bea good Affinity between Perfons betrothed only. Now all the 
Kindred of the Husband and Wife (in refpet of Marriage) being thus 
joia'd together, they are in Latin ftiled Afines, becaufe thefe two Re. 
ations, which are diftin& in regard of each other, are by Marriage uni- 
ted together, and approach each other ad finmem cognationis, on the 
Verge of Kindred. And though it is often faid, that there is no room 
for Affinity without a Marriage-Contra&t, yet both Accurfius and Pa- 
normitaz on the Civil and Cazon Law, do each of them hold, that 
Affinity may be contraéted in Bar to Matrimony without fuch a Con- 
tract, tho’ not in refpect of other matters, 

In propriety of Speech, only Brothers and Sifters are faid to be of the 
Confanguinity, when they are defcended from the fame Father; and fur. 
ther, thofe of the Confanguinity are not reckon’d, according to Alco 

+ Conf. 228 ander}: But, according to Baldus|l, Barbatia*, and the reft of the 
}Inc.tvk Do€tors, the Confanguinicy, in ftri€tnefs of Speech, not only extends it 
2 Ink 30. felf to Brothers and Sifters, but to allinthe collateral Line. And Jen. 
C.6.4% gyder himfelf confefles ; that the Word Confanguineus, in the common 
ufage of Speech, is ftretch’d to every one ally’d by Blood even beyond 

¢Confs2 the fecond Degree +, as the Cawonifts fay; that is, beyond Brothers and 
lio Net Sifters, But (think) that Perfons of kin by Blood on the Mother’s 
fide, as well as thofe on the Father’s, may very well be call’d Con/zz- 

WD.29.2  guined, and the Law fuiticiently jultifies the fame ||, as well as che com- 
3 mon way of Speech, which ought always to be regarded *. Confangui- 
nity has many: Privileges and Operations ia Law, which are too numerous 
to be here fpecify’d; as a Kinfman, by Blood, may converfe with an ex- 
communicated Perfon of thefame Relation without incurring Excommu- 
¢11.Q.3 nication, which no other -Perfon but fuch a Kinfman can do}: And by the 
103, X 5+ Cyvid Law, fuch a Kinfman may bean Advocate for -his Kindred by Blood, 
33" even againft the State, which no other Perfon can, according to Specu- 
6.1. ver fatér, touching Advocates ||; and fuch a Perfon receiving his banifh’d 
fed nun- Kindred is puniih’d ina more gentle manner, than if he had entertain’d 
in ,. a banifh’d Stranger +, Gc. The Proof of Confanguinity, as it arifes from 
the Procreation or Propagation Of Mankind, which we in other Terms 

call Filiation, is a matter of equal Difficulry with Filation itfelf, be- 

*Ini.83. caufe this isan AC of Secrecy, and does -rot (as the Doftors «bferve*) 
D. 35.1. | fall under our corporeal Senfes: And, therefore, ic may be prov’d ‘by 
et Fame, ‘ConjeGtures, and Prefumptions+; efpecially, if fuch Confan- 
Conf.;2. guinity be antient and immemorial, According to Alexander, the Term 
iSocie, Of fifty fix Years may in this refpedt-be faid to be Zompus antiquun \\5 
Bir jae becaufe, thro’ the fhortnefs of human Life, an AG done before fuch a 
Conf114- number of Years, cannot eafily be prov’d'by Men fusviving fuch a term 
Alex.Cone Of Years, which in fome Countries feldom happens. But if Confangui- 
go.vol. 6. nity or Affinity, which admits of the fame Proof -with the former, has 
Jaf ut Sup heen fo lately contra€ted, as that it does not exceed the Memory of Man, 
then publick Voice and Fame is not {ufficient to prove the fame, but 

fome Overt-a& ought to be prov’d together with fuch:Hame ; as the cal- 

ling a Man by the Name of Futher, Sou, Brother, Coufin, andelite 

ike, 
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like *. And Inftruments and Deeds are alfo a concurrent Evidence, * Rex. ia 
together wich a publick Fame, to prove Confanguinicy or Affinity, 5:7,9,5° 
tho’ fuch Confanguinity or Affinity be only mentiun’d thercia by. way of y.c.1. 
Enurciation. a 

The Kindred is diftinguifh’d by Lines or Limits, #ix. either by the 
Right Lineor the Collateral}. The Richt Line is of Parents and rhejy t D3 20 
Children, computing by Afcendants and Defcendants. The Collateral = 
Line is between Brothers and Sifters, and the reft of the Kindred among 
themlelyes. For when the Queftion is ask’d, How fuch Perfons are of 
kia? you muf afcend to the Stock from whence boch Parties {prang, and 
defcead Cullaterally and Obliquely, to find out the Degrees. Now a 
Line is nothing elfe but a Collection of Perfons defcending from the 
fame Stock, containing the Degrees, and diftinguifhing the feveral Rela- 
tions of Kindred. And as Degrees are diftinguifh’d by Lines in order to 
number the fame, fo are Lines diftinguifi’d by Degrees, Therefore I 
fhall in the next Place confider, after what manner the Degrees of Kin- 
dred ought to be reckon’d. And to do this, we muft frit obferve, that 
there is one kind of Kindred reckon’d upwards, and anather recken’d 
downwards in the Right Line; and a third kind, which js reckon’d 
Collaterally, or (as we fay) ex Tranfeerfo. ‘The fuperior Kindred in che 
Right Line, is that of Parents, and this is reckon’d upwards: Aad the 
inferior Kindred in the fame Line is that of Children, which is always 
xeckon’d downwards. And that which is reckon’d Collaterally or Tranf 
verily, is that of Brothers and Sifters, as aforefaid, and of fuch as are 
born from them ; and likewife Uncles and Auats by the Bather’s fide, 
and the fame by the Mother’s, Both the upper and lower Kiadred be- 
gins ftom the firft Degree ; but that which is reckon’d ex Tranfcer{a, 
or the Collatera/ Kindred, begins from the fecond Degree. Ip the Ark 
Degree upwards we may reckon the Pather and Mother, and downwards 
the Son and Daughter ||. In the fecond Degree upwards are the Grand- IID. 38. 10; 
father and Grandmother, and downwards the Grandfop and Grandaugh. *** 
ter : But in the Collateral Line, are the Brother and Siftery. in ihe tSe& 13. 
third Degree upwards are the Great Grandfather and Great Grandmother, * + 
and downwards is the Great Grandion and Great Grandaughter: And in 
the Collateral Line, the Brother and Sifters Children; and likewife rhe 
Uncle and Aunt both by the Father and Mother’s fide*. The Uncle DY * seQ, 14. 
the Fathet’s fide, is the Pather’s Brother, and is in Greek Miled ieiase ; db 
and the Uncle by the Mother, is the Morher’s Brother, and in the fame 
Language is properly term’d sit;a; and each of rheie is, in chat Tongue, 
promifcuonfly call’d ad«, bur in the Letig, Parruns and dcunculys. 
The Amita, is the Aunt by the Pather’s fide, or the Bather’s Sitter: and 
the Afztertera is the Aur by the Mother’s fide, or the Mother’s Sifer, 
The firft Degree only contains four Perfons, evz, the Father, Mother, 
Son and Daughter. But the fecond Degree comprehends Twelve; the 
third Degree Thirty two; the fourth Degree includes Eighty Perfons; 
the fifth Degree takes in one Hundved and eighty four; the fixch Degree 
four Hundred and forty eight; and the feventh Degree contains one 
Thoufand and twenty four Perfons}. It is nor to be expected, thar J t D-3%10 
Should here give the Reader a Nomewclaturc, or the diftin@ Names of jf 2% 25 
thefe Relations within the compafS of my prefenc Defign: But "tis enough aie ke : 
for me to refer him to the Text in the Law, and to his own Confidera- 
tion. By the Ciei/ Law there are no Degrees in refpeG: of .dffimstyli : ll D. 53. 10. 
But by the Cazon Law, they are computed after the fame manngy as the * * 
Degrees of Con/anguiaity are*, Touching the way and manner of * x 4 14, 
computing thefe, fee before the Title of Degrees in this Work}, But [8 &9. 
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¥*35.Q. 5a Muft (notwithftanding) here take notice, that the Canon Law * agrees 
with the Cizi/ Law, in reckoning Degrees in Refpe&t of the Right Line, 

_ tho’ there is a Difagreement between thefe two Laws in refpett of the 
Collateral Lines, in that the Cazoz Law ftops in its Computation at the 

common Stock: for which fee Page 209, and the Title above quoted. 

The Common Law of Exzgland computes the Degrees of Kindred ac- 


$Cok.x, cording to the Camoz Law 7. 
Init. 24,2 
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Of the Knights Templars, Hofpitallers, &c. 


HERE were heretofore feveral Perfons, who, according to the 
Farce of thofe Times, were ftiled /acred Knights ; and, thefe af 
fembling themfelves together into divers Bodies, upon a pretended ac- 
count of Religion, were incorporated for this End, tho’ they never de- 
fign’d the Means to come at it. Some of which Corporations or Colle- 
ges are now taken away, and others of them are ftill extant and fub- 
fitting. And tho’ the Inititution and Foundation of thefe Knights was 
at firft from very fmal) Beginnings, yet it afterwards, in procef$ of time, 
arrived to great Wealth and Riches in the World. For about the Year of 
our Lord 1099, when the Chriftians re-poffefs’d themfelves of Ferufa- 
Jem, there were then at Ferufalem feveral Chriftians called the Latizs, 
who obtain’d a Grant from the Saracezs, having the Government there- 
of, that they might have Houfes near our Lord’s Sepulcher: and, in 
purfuance of this Grant, they built a Religious Houfe in Honour of the 
Virgin Mary, call’d the Latiw Abbey. And the Duty and Office of the 
Abbot, was toreceive and entertain all fuch Strangers as came thither on 
the Score of Religion; provided, they were of the Datiz Church: A 
noble Stratagem of the Bifhop of Rome, to get Footing in the Bafferw 
Countries! Hereunto there was aftetwards added the Abbey of St. Mary 
Magdalene, being alfo another Religious Houfe, which was for the Re- 
ception of Women, that Chriflians might come together there and pro- 
pagate their Species. But the Number of Pilgrims increas’d fo faft 
hereupon, that thefe Religious Houfes were not fufficieent for their Re- 
ception, and, therefore, they built another Hofpital or Houfe of Enter- 
tainment, which they dedicated to God by the Name and Title of St. Fobx 
the Baptifs Wofpital: And over this Houfe they fet one Prefeé or Go- 
vernor for the Rule thereof, according to Polyd. Virgil, de rerum Inven- 
ii Liby.c. 5. 2oribusi. And our of thefe feveral Houfes, have fince proceeded divers 
Families or Orders of Knighthood bearing the Crofs: For from their 
Example, feveral other fuperftitious Perfons have mark’d themfelyes with 
the Crofs, in order to perform the fame Military Service in the Caufe of 
Religion. 

Guil. Tyrius in the fecond Book of his Hiftory of the Holy War (as 
it iscalled) writes; That the Chriltians alfo built a Temple at Fern/z- 
Jem on the Permiffion of the 4rabians, after the Ruin of the Temple by 
Cofdroas King of Perfia, which (he fays) was extant even in his Time: 
For this Cofdroas, about the Year 610, in the Time of the Emperor 
Hevaciius, took Ferufalem and a great Part of 4fa, and laid the fame 
wafte tothe ground. After this the 4rabian Power difplay’d itfelf apace 
| and 
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and got ground in the Bait, under the Command of Homar the Son of 
Chor ah, and the Author of the Afedometam Religion; who, having again 
depopulated all Paleffrae Spria, and Durafcus, now let Ferisfiztem 
in its Ruins to be govern’d by his own Laws, and tributary to him; 
giving the Chrittians a Power to rebuild their Temple in the Place where 
ic toad, when it was deltroy’d by Titus Mefpofiam, and co enjoy their 
own Religion. To this Temple, Revenues were affign’d ; and fuch 
Knights as came thither as Pilgrims to vifir the Holy Sepulcher, were 
to have the Government and Confervacion thereof, according to Paw! 
A@imilius, in che fitth Book of his Hittory. Buc the Order of the 
Knights Jemphers was nor then founded, (as fome will have it) but by 
Raldwie che fourth King of Ferufalem, about the Beginning of the 
twelfth Century *; and were appointed for the Defence of that City, #4.D.100% 
and the fafe Convoy of all fuch as went thither. Art which Time feve. 
ral Perfons of Quality, and of the Order of Knighthood, devoting them~- 
felves to the Service of the Church, and ro live afrer the manner of Ca~ 
nons Regular, in Chaftity and Obedience towards their Superior, and 
without any fuch Thing as Property, profefs’d themfelves of a Religious 
Order. And whereas they had no Habitation, Safdeeinz granted them 
thar part of his Palace, which was near the alorefaid ‘Vemple, and like- 
wile Provifion and temporal Eftates in perpetuity to live on, The 
‘Templar Canons aifo granted them a certain Piece of Ground near the 
Tersple and Palace to build on. Afterwards by the Pious Bounty of 
Princes, a» Piety went in thofe Days, they were difpers’d into all Parts 
of Cbrifendom, and richly endow’d with large Poifeifions, which made 
them degenerate very much from their firft Intticucion, and become exe-~ 
crably vicious: For which reafon all Chriftian Princes did combine to- 
gether to feize and apprehend them, and to turn them out of their 
Order and Eilates, the French King being the foremoft in this Defign, 
becauie (as is pretended) he had Thoughts of making one of his Sons 
King of ‘ferafislem, aud getting their Revenues tor him. Their Accuia- 
tion was brought to the Council at /zezna, and they were condemn’d to 
be rooted out and abolifh’d, as is evident from the condemnatory Sen- 
tence againit them in the Bull of Pope Clemext the Vth. wherein we 
meet with thefe Words, a#s. Ouanquam de Fare poffumus, tamen ad 
Plenitudinen poteRatis diklum ordinem reprohemus >. And then their ¢4,D.1315 
filtates were given to the Miyfpitallers; of which by and by. King 
Richard il. foon atter his Coronation, did at once Arreft all the Knighrs 
Templars throughout Exg/azd, committing them to Prifon, according to 
the bxample given him by the Freach King For the firft nine Years 
after their Inititution they were modelt and humble, wearing a Secular 
Habic, and cloathed ina Charity Dreis. But, in the ninth Year, at the 
Council of Creff) in France, they had a Rule and a white Garment or 
Robes affign’d them ; and by the Order of Pope Hoxorins, and Ssepiem 
Patriarch of Feru/zlem, their number was greatly increas’d. And in the 
Papacy of Bugere, not only the Knights, but alfoche inferior Friars, which 
were called their Servants or Efquires, began to wear Croffes of red Cloth 
on their white Mantles or Gowns. See Yyrixs his Hittory of the Holy 
Wart, which was written under Bzidwia the Vth. about the Year 118 > li Lib, 12, 
Pope lc. cexder the Third, in a Decretal of his, {tiles thefe Templars by “P * 
the Name of Religious and Hofpiraller Friars, faying, they hed tome 
Churches fubject to them plexe"/rre, and others for Inftirucion witeretn- 
to they were to pray the Bithop’s Authority *, This Order of Templars * x, ;, $e 
was approv’d of in Trad» by Pope Inxocemt 7 18 who was eleéted to 3 3. 
the Papacy dwo Dom, 1198. Piativg in the Lite of Pope Clement VW. t%*™ 
Nana fays, 
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fays, That the Order of thefe fighting Friars was demolifh’d on the 
account of confpiring and joining with the Saracens againit Chriftianity ; 
And the Abbot of Urfpergh will have it, that their Deftru&tion was 
owing to their Treachery in betraying the Emperor Frederick theSecond ; 
tho’ Gaguinus affirmsll, That it wasfor betraying Lew7s King of Frauce, 
being ill-afle&ed to the Frezch Nation. But whatever the Occafion was, 
Albericus de Rofate fays, That Pope Clement was refolv’d to extirpate 
the Race of them ; and, therefore, though he could not deftroy the Order 
vid Fuftities yet he woud do it of4 Expedicntie, left his dear Son 
the French King fhould be offended. Yet Hermanns will have it, that 
they were falfly accus’d of Herefy by the faid Pope, in order to oblige the 
French King *. 

But the Number of Pilgrims to the Holy Sepulcher increafing fo faft 
in thofe Times of Darkneis, a Hofpital was built near the Temple of 
Fevufalem (as Lhave already obferv’d) ftiled by the Name and Title of 
St. Fobn’s Hofpital, which was for the Reception of all fuch Pilgrims the 
Abbeys could not contain. Wherefore for the Miniftry of this Houfe, Ai. 
vers Noblemen on a fuppos’d Principle of Piety devoted themfelves hereun- 
to ; and were as a Guard to the Pilgrims, to defend them from the Incur- 
fions of the Saracezs and other Robbers. ‘Thefe Knights or Champions 
for the Church, renouncing and laying afide all manner of Property, as the 
Templars did in the Beginning, profeffed a foleomn Vow of Poverty, Cha- 
ftity and Obedience. Therefore, on the {core of their firft Vow, they could 
have no fuch Thing as Property, but were to receive a certain Main- 
tenance during Life from the Revenues of the Hotpital, whereunto they 
did belong. Onthe Account of their Vow of Chaftity, they were nearly 
related vo Ecclefiafticks ; and, therefore, they could not take a Wife, ac- 
cording to the Statutes of the faid Hofpital: And Pope Alexander II. 
whea he did forbid them Marriage, ftiled them by the Title of the Friars 
of St. John of Ferufalem; and their Head he term’d a Prior +. And Pope 
Innocent (lL. gave them the fame Style or Title |. But yet they were not 
Ecclefiaftical Perfons, fincechey might freely, and by Profeffion, bear 
Arms in defence of the Chriftian Faith againft the Saracews, after the 
Example of the Maccabees ; which Clergymen are not allow’d by the Ca- 
non Law todo. And tho’ thefe Hofpitaller Knights ought not to become 
Priefts according to their Order; yet we find in a Letter wrote to them 
by Pope Howorius the Third, That he fays he had heard their Prior 
ought to be a Presbyter. Pope Alexander, in a Conftitution made by 
him during his Papacy, ftiles the Templars by the Name of Ho/pizaller 
Friars (as aforefaid) but furely thefe were two diftiné Orders. The 
chief Reafon why I have here troubled the Reader with an account of 
thefe Religious Knights, is, becaufe we have frequent mention made of 
them in our Books of the Commoz as well as the Cazoz Law; and that 
both the Knights Templars and Hofpitallers were difcharged from the 
Payment of ‘Tithes in refpect of their Eftates which they held in their 
own Hands: which they could not have been, if they had not been 
deem’d Ecclefiaftical Perfons. The Corporation and Order of Ho/pital- 
lers here in England was diffolved by a fpecial A& made in the thirty 
fecond of Henry VII. Chap. 24. by which their Pofleflions were given to 
the King, with all the Privileges and Immunities thereunto belonging. 
And thus I have done with them, till I come to difcourfe of Tithes here- 
after, under the Title of ‘Tithes. 


Of 


| 
| 


331 


Of a Lapfe or Devolution, and how it accrues. 


Lapfe, by the Canon Law fliled a Deeo/ation, is a transferring 
A (by Forfeiture) of that Right and Power, which a Perfon has to 
preient or collate to a vacant Benefice, from one Perfon to another, by 
Reafon of fome A& or Negligence in the Perion that is vefted with fuch * X.1 6 7. 
Right and Power *: for it the Perfon, to whom {uch Right of Prefenta- 
tion or Collation belongs, does not prefent or collate thereunto within the 
Space of half a Year, the Power of prefenting or collating thereunto 
devolves to the next immediate Superior by way of Lapfe or Forfeiture, 
and {hall not return to the inferior Perfon again for that Turn; becaufe 
the Nature ofa Lapfe or Devolution, is, that an Ecclefiaftical Benefice be- 
ing thus devolv’d by the Negle& or Omiffion of tlie Patron to prefent to 
a Church within fix Months after Voidance, it fhall not revert again to 
him forthar Turn. By the Canon Law, a Lapfe or Devolution may hap. 1%! 3% # 
pen two feveral ways, and on a twofold Account. As fir/f, when the “""* 
Perfon that is thus depriv’d of his Right of ele@ing, prefenting, or col- 
lating to a Benefice, has eleCted, prefented, or collated fome very unfit and 
difqualify’d Perfon |. And /econd/y, When he hasnot difcharged the Duty I) X-1 6 7: 
of his Truft within a certain time prefcrib’d by the Law for that end and * 
purpofe*: for, he that abufes the Truftand Power granted him, ought *% © 6.45, 
to lofe the fame +, A Lapfe happens noc only by the Patron’s being privy +°.19.1. 
unto fuch Voidance, bur alfo by his Ignorance thereof; except only >: 35 7 
where fuch Voidance is made by Refignation or Deprivation of the for- 7*~°"” 
mer Incumbent : In which two Cafes the Bifhop ought to give Notice or 
Tntimation thereof to the Patron, that he may prefent another Clerk, 
before tuch 1 upfe or Devolution can happen, And thus a Lapfe is alfo 
an Aci and Office of ‘Trult repos'd by Law in the Ordinary, Metropoli- 
tan, aid (with us here in Zaglzzd) in the laft Place referw’d unto the 
King ; and the Title by a Lapfe is rather an A&t of Adminiftration than 
of jutereft : But the Patron’s Title continues againft the Ordinary, and 
even azainft the King himfelf, till the Lapfe is executed by Plenarty. 
If che Ordinary dies atter a Lapfe happens, his Executor fhall not have 
it ; buc the King fhall prefent in virtue of his Prerogative, though ir has 
been a Queition among fome, whether the King or Metropolitan fhail 
have ir. But if the Patron prefents, and his Clerk be infticured, and re- 
mains without Indu€tion for eighteen Months, the King fhall not prefent 
upoa him by virtue of a Lapfe, as he may do upon a dire&t Patronage 
accruing to him, by having the Guardianfhip of the Temporalties, or by 
the Ward of his Tenants Heirs after Infticution, and before Induttion. 
For the King cannot have a Lapfe, but where the Ordinary might have 
had it betore him, 

Now, according to Hobart, the Ordinary, or he that is to beftow the 
Benetice by way of Lapfe, is as it were a Nezotiorna Geffor, or a kind 
of an Atrorney made fo by the Law to do thar forthe Patron, whicit he 
would himfelf (perhaps) have done, as {uppos’d, if rhere had not been 
fome Lett orImpediment that prevented him: And a Collation thus, is 
in Righe of the Patron and for his Turnt. In diway, and the Biting ¥ Mal Rap 
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of St. Afaph’s Cafe, it was refolv’d and agreed unto by the whole 
Court; That, in the Computation of the fix Months, in refpe& of a 
Lapfe on notice given, the Reckoning ought not to be according to the 
Calendar, as famuary, February, and fo on; but according to the Num- 
er of particular Days, by allowing twenty eight Days to every Moath: 
which I take to be a wrong Judgment, becaufe the Law fays tempus 
femeftre +. But in Catesbie’s Cafe, the Time of Lapfe was adjudg’d ac- 
cording to the Computation of Calendar Months, and not according to 
the Computation of twenty eight Days to the Month. And it was ad- 
judg’d in the Cafe of Molineux, that if the Patron prefents, and the 
Ordinary refufes; he ought to give notice to the Perfon of the Patron 
thereof, if he be refident within the County; and if not, then at the 
Church itfelf, which is become void: for fufficient notice ought to be 
given after fuch a Refufal, and not as in the Cafe of the faid Albany, 
when the Church became void the 14th of March, and Albany pre- 
fented the 13th of duguft, and the 29th of August the fix Months expir’d: 
yet the Bifhop did not give Notice to the Patron till the 4th of September 
of his Refufal, andthe r4th of September he collated. And it was ad- 
judg’d not to be Notice, by reafon of the great Delay of twenty rwo 
Days between the time of the Prefentation tendred, and Notice given. 
All the Do&ors do agree, that a Lapfe or Devolution was introduced as 
a Punifhment for Negligence |l, asa Judge may be depriv’d of his Office 
for Negligence, and another fubftituted. 

By a Canon of the fourth Council of Lateran, it was decreed, That 
Ecclefiaftical Prebends, and all other Offices in any Church, fhould not 
continue long vacant, but the fame fhould be filled up within fix Months, 
and conferr’d on fuch Perfons as are fitly qualify’d for the Adminiftration 
thereof*., But yet this Council decreed nothing in derogation of any 
fhorcer term of Time, in refpeét of filling up fuch Heclefiaftical Livings as 
were tobe difpos’d of, and filled by fome {pecial Law withina lefler Time; 
but leaves them to remain in their antient State. And by this Council, 
a Layman was to make his Prefentation to a vacant Church within four 
Months +, anda Clerk that had the Right of Patronage or Election, was 
to do the fame within fix Months|l, otherwife the Right of collating 
thereunto did devolve to the Bifhop, or the next immediate Superior *, 
But in refpe of the greater Benefices and Dignities in the Church, as 
Bifhopricks, Archbifhopricks, and the like +, they ought to be full of 
a Paftor within three Months after every Vacancy, under pain of a Devo- 
lution |l, as aforefaid: And thus, upon the Lapfe of every three or fix 
Months, according to the Natute of the Benefice, a Devolution was 
made irom one Superior to another till the Church was full, and the 
Right of Devolution commenc’d immediately from the Lapfe of fuch 
Term. But tho’ no other Reafon can be given why this Council limited 
the term of fix Months unto ordinary Collators, than that it fo pleas’d 
the Law-makers; yet fome will have it, that ic was founded upon a Law 
in Pope Gregory’s Decretals, whereby Archbifhops and Bifhops are bound 
to vifit their Provinces and Dioceffes, (at leaft) once a Year *: And, 
therefore, as they may in their femeftral Vifitations inform themfelves 
touching fuch Churches as are become void, this Council thought this a 
fufficient time to convict any Perfon of Negligence in point of prefenting 
to Livings, efpecially fince a Benefice becomes void by fix Months Non-Re- 
fidence thereon; And this term of fix Months, and every other given 
to elect, prefent or collate toa Benefice, fhall begin to be reckon’d from 
the Time of a true Prefumption of fuch Vacancy, and fhall have its pro- 
per Effect, if no legal Impediment happens to hinder the Perfon -— 
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fenckion of Four ated onths, in re(pete of Lay nant Evgletadtica) Pee 
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i have beiere oblery’d, shut, agtording (oriker mand we tnspathdaand Se 
orberst, when a Pefon.prelents wyery Ueist aed unwOrdhy Wer itv Pardes cae 
tution to a Liviag, a Devolution is theres taedeto the idiney Bap thee 3" 
Conanias fay, “‘Lhs this hus a@ refpect only to! seclolivtiney! Paci, aad 
does not happen whea a Lay Patron pielcncasuch ag ua Perfon, rayupde 
he fhouldde it knowingly. And herein Hofiicufis * ferns pram jacee “hg cb 
agree with Caapefidl!s, (aging, that when the avit Berfon prelénved is, |”? 
uaworthy,a Lay Patvon prefenuing fuch a Clack, may ,(perhags) repenc 
thereok}; yer he atterwards apowars to canqrasdict Limtelys by alding, +t D. 57.0. & 
that the Drocelan in admitting ai a fe.ond Prefentation is taid to gratiiy 
the Patrow, becaute he may repel the fecogd Profenvee, finee rho Patroa 
has prefented a Clerk that is mizws /domgys. But ‘Jo. lmalrinaa "“y fay, Mt tar. 4 
that if a Lay Patron preienss anwntic Perlons—tre has vill the ead oF four ™ 3 
Months to prefent a fit One and thus he may vary his Prefentadion : 
But Har. de Boweck™ will hawerit, thas a Lay Patroa cannot, egen with * Inc. 5. 
in four Monrhs vary his Prefentation, unlefethe bi!hop admics ef fuck * 33° 
Variation. And taus theDectors are divided) ia) thaje Opinions ebour 
this Matrer. But (i think): that, even in the Seay of the Cpe Law, 
a Lay Patron may vary his Prefentation within four Muyarhs, evea. with- 
out the Bifhop’s Confenr ; and whetlger he pi'elenes an unt: Pocfon know. 
ing or igaoraotly, fuch a Prefeneation fhall not kinder a fecond to be 
made, ofpecially before fuch a Prefemtation is tundrad to the Bifhop. 
With us here in Lagiend, no Devolution happens on the Accoun: of the 
unfirnefs of the Preientee, but the Bilhop oughe to give notice to the Pae 
tron of the unfitnefS of his Clerk; and then if the Petron fhall not pre. 
fent anether within the fix Moaths, 2 Lapfe enfues thereungs. If the 
firft Perfon prefented to the Bilbop by a Lay Patron be a Perfon well 
qualiiy’d in every refpe&, he ought not to fer him afide, but to give Ia- 
ftitution with all.convenient fpeed, nor only under a Canonical Punifh- 
ment which the Bithop incurs by any unnecetlary delay; butalio fm py 1 X:3. 3% 
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faltua ; as trom the Patron to the Bifhop, trom the bithop tu the Arch. 
bifhop, and trem the Archbilhop to the jaing; but, hy the Cozey Law, 
tothe Pope finally, a»every Devolution iy from Patrons baving Churches 


exenipt from Epifcopal Jurifdidtion®, But in regulgx Churches, that * X. 1 1 
are exemp: from Epitcopal Jurifdiction, the Bilhop cf the Diocefs, where * => 
fuvh Benerice lies, collates thereunto by the Pope’s Authority}. During tyi.5.4.32 
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netides as are lapied unto the Bishop by way of Devoluiion, chro’ vhe Ne- 

lect or Fault of am inffrior Perioad: But if Prebends became void 15-1. 35 
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tion’, bscautt a Coliation unto Benelices is ve Hoattw Dpiferi; and, ois wine 

therciore, they fhall be referv’d to his future Succefior to difpefe there. * *- 7: * 
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A Biliop may collite by Lap, where two Parrons pretend a Right 

of Prefencation, and one iues the other without naming the Bifhop, sud 

recovers, and che fis Months pais, pending the Avtion; For in tuch a 

Cate ehe Biibon was in no Fauled: And ’ris ihe tare fhing, tf afeer a pRolly abr. 

Recovery the Detendaat brings B Mra Lirrer upen the Judgment, and pr 24 265. 

. 000 the 


. 


334 Parergon Furis Canonict Anglican: 
the fix Months expire before the Errors are determin’d. So likewife if 4 
Ouare Impedit be brought againft the Bifhop and Patron, who never 
prefented any Clerk to him, if the fix Months expire, the Bifhop may 
collate, tho’ his Title accru’d to him by Lapfe pending the Writ : For he 
was no Difturber 3 and ’tis unreafonable he fhould lofe his Title by any frau: 
+ note is dulent A&tion brought againft him*. So if the Bifhop collates, and be- 
Hob. Rep. fore his Clerk is indu€@ted, the Patron prefents; the Bifhop may in this 
Cafe refufe him}. If the Bifhop’s Title fhould accrue by Lapfe in the 
Archbifhop’s Vifitation, and whilit the Ordinary is under an Inhibition, 
whereby all Aéts of Jurifdiftion are for a while fufpended, tho” he can~ 
not inftitute a Clerk himfelf,; yet he may prefent him to the Archbifhop, 
who is bound to do it. In the 18th of Biz. it became a Queftion, 
that if the King’s Prefentee upon a Lapfe fhould die after Enftirution, 
and before Indution, whether he fhouid prefent again or not? And it 
was adjudg’d he fhould, becaufe he had not the Bife@t of his firft Prefen- 
* Rolls. ut tation ¥: For the Incumbent dying, before Indyétion, that was a Revoca- 
9 Rep 152, tion of his Prefentation in Law. 

There are feveral Matters which according to the Common Law of 
England, do prevent a Lapfe ; as when the Bifhop delays the Bxamina- 
tion of a Clerk prefented to hini for a Living till the fix Months are ex« 
pired, for the Bifhop fhall not receive an Advantage from his own Ne- 
jRolls. gligence |: nor fhall the Bifhop collate by Lapfe, where a Ouare Incum~ 
i - bravit is brought againft him *; but touching this, fome have made 
oh "a Query. Nor does a Lapfe incur, when the Bifhop refufes to award a 
Fas-Patronatus to try the Right of Prefentation to a Benefice ; becaufe 
this would be to deprive the Patron of his juft Right by a denial of 
Juftice in the Bifhop, which ought not to be fuffer’d: Bur a Lapfe may 
happen (pending a us-Patronatus) if it be not through the Bifhop’s 
default, that fuch Fus-Patronatus remains undetermin’d. And fo like. 
wife it fhall, if the Patron’s Clerk for whom it is certify’d, does not make 
“$34.612 anew Requeft tothe Ordinary to be admitted +, which may. be done up. 
on the firft Prefentation, without any new Requelft of the Patron’s, Nor, 
laftly, fhall any Lapfe incur, where che Right of Prefentation is in the 
King; becaufe the Words of the Statute of Weftminfrer 2. ave not par- 
ticular enough: Far though that Statute ordains, That Plenarty by fix 
Months fhall bar the Party that has a Right, yet it fhall not bar the 
King, becaufe he is not exprefly named in the Statute, and the King’s 
Prerogative Quod nullum tempus occurvit Regi, fays.fowes, {hall not be 
ilJen-Rep- taken away by a general Statute}. And in Cafe the King does not pre- 
~ fent, all that the Ordinary can do, is to fequefter the Profits of the 
*18E.3: Church, and appoint a Clerk to ferve the Cure*, The King is Patron 
2-148 Davamount OF all the Benefices within the Realm +; that is to fay, That 
yPlowd.c, the King, in right of his Crown, is to fee that all Places be duly fupply’d 
‘4498 with Perfons fit forthem: And if all others entrufted by Law negle@ 
their Duties, then by the natural order and courfe of Government, it 
falls to the fupreme Power, which is to fupply the Defects, and reform 
Abufes; and thus the King comes to his Right after the Metropolitan’s 
negle&.. This lat refort for filling up of vacant Benefices by the Papal 
‘Law is vefted in the Pope by virtue of his Supremacy: But as his Supre- 
macy herein was never acknowledg’d by our Kings of Eagland, it re- 
main’d upon the Reformation of Religion with us, where it was before, 
wiz, inthe King. But where the King has a Title by Lapfe, and does 
not prefent, but the Patron prefents, and after the Church becomes void 
by Death, the King fhall not prefent as it has been adjudg’d : But Quere, 
Whether this will make a diverlicy when ig becomes by Deprivation? 1 

Pag. 33x think not, for the Reafon already given ||. 


270. 
+ Dyer. Rep. 
pe 277- 


Parergon Juris Canonici Anglicani. 33 


Of Legacies, and the feveral Diftinttions there- 
of, Sc. 


HE Latin Word Legatum, which we in Eaglih call a Legacy, 
is a generical Terms, which from one particular Signification has a 
Relation to feveral Things: For the Word Legare in the Books of the 
Cicil Law, feems to import the fame as Eiivere, Mardare, Decernere, 
and the like*, And hence by a Law of the rwelve Tables, a Legawy * aiciat, in 
was faid to be voluntatis Eleftio, of what Kind or Nature {oever it was, L.isc.D.3o 
whether it were of a general or particular Inftitution and Appointment: ** BE 
For under the Name of a Degagy, the Romazs included a Fidei-com 
miffum, anda Donation wertis caafd; tho the Word for the molt pare 
now, has only a refpect to particular Legacies lef by a laft Will and 
Teftament ; for fuch as fucceed to the whole Eftate or Inheritance are not 
now called Legataries ov Fides-Commiffarii, but only fuch as fueceed to 
the particular parts of an Eftate or Inherisance, Anda Fidei-Commiffim 
isa Legacy in Truft, commiteed ro the Honefly of the Heir or Executor 
to be reftor’d to anorher Perfon; as in this manner, wiz. I defera be 
would give; or, I behiese be will give fuch a Thing ta fuch a Perfor: 
Whereas Legacies are made by direct and émperatyoe Terms. 
Now a Legacy is a certain kisd of Gift or Donation which a Perfon de- 
ceas’d has left by his laft Will and Teftament to be perform’d and made 
good by his Heir, or (as we call him in Ewg/and) by his Executor, out of 
the Eftate which belongs te him as Heir or Executor; Whence we may +. 41.2. 
jnfer, that a Legany and an Juberitance (as the Ciciliaws ftile it) are 36.D, 4H Ls 
not the fame Thing, nor is a Legatary and an Execator the felt-fame ‘*” 
Perfon; And, confequently, the impoficion or granting of a Legacy, 
is not the making and confticuting of an Executor, tho’ the Verb Leyo 
or (in Euglifh) Tbegueath, be fometimes added and ufed to fignify any 
or every lait Willand Teltament, Yea, if this Word Lego be added to 
an univerfaliry of Goods without exprefly naming an Executor, (for fo I 
Shall cali an fede in this Title) ic denotes an Inftitution or an Appoins- 
ment of an Executor (at leaft) by the prefumptive Will of the Teftaror|: » Bast, & 
as if the Teftator fhonld fay, Lego omnia Bona mea Petro, or, I be- Dd.in hry 
queath all my Goods unto Peter, it is the felfame Thing as if he had 9 >*° 
appojated him his Heir or Executor to all his Effare*. So that, accord- * fens. lit 
ing to this, a Legacy isrwofold, viz. Uniowrfal and Partécvlar. fe De sah 
An univerfal Legacy happens, when the ‘Teftator onerates his Execu- “°° 
tor by obliging him to reftore all his Geods and Eftate uaro fuch a Per- 
fon, asto Peter or Fobx, Ge. and this is the fame as an univerfal Fidos 
Commiffum, or Legacy in Truft. <A particular Legacy happens, when 
the Executor is charged with an Incumbrance of paying fomething cer- 
tain, out of the Tuftator’s Effacc, to a third Perfon, which dows nor 
amount to the whole of his Subftancy, Now a Legacy is given feveral 
Ways; Fir, Purely and Simply, that is to fay, without any conditivn 
or determination of a Day certain; and fuch a Legacy i immediately 
duc to the Legatary after the Teftator’s Death. Seciadly, A Legacy is 
limited 
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limited under a Condition, aswhen the Teftator fays, I leave to Titius 
one Hundred Pounds, if he bas a Son born within fuch a time : Yn 
whicli, Cafe the Legacy is not due oi payable, unlefs the Condition 
happens and comes to pafs. Moreover, a Condition is Licher-sabeclell 
it being made in exprefs Terms; or elfe it is tacit, it being fuch either 
by a Difpofition of Law, or elfe from the Will and Intention of the 
Teftator, As when °tis fatd, J loace io Titus one. Hundred, Pounds per 
adnuul. Por this'Condition is thereby*undetftood, ocx. If Tittus tives 
Por if Zitius dies before the Teflator, the Legacy does not defcend to 
his Heirs or Executors*. Again, the Condition is either touching fome- 
thing paft, prefent or to come hereafter, And, laftly, a Condition is 
either Neceflary or Contingent, Poffible-orImpoffible, Honeit or Difho- 
neft, oe. It has-been a Quettion, whether a Legacy of Dowry be a pure 
Legacy, being left:in. thefe Words, eje" J begrienth unto Sempronia a 
Fhoufand Pounds if fhe marvies; ot whether whe-only a conditional o 
moda-Legacy ? And herein the Do&ors difagreein their Opinions; 
Souse. will have it-to be a pure Legacy: (at leaft) when ’tis not ‘left by 
anexttaneous Perfon, but by her Parents: and, contequently; 4 Sifter, 
to;whom the Father leaves a Paragium.or Dowry or Paragium is a 
Woman's Dowry or Marriage Portion) may compel’ the Brother to pay 
the fame even before fhe be of Age fir for Marriage t:' 2d/y, Some chink 
it to be a modal Legacy; efpecially, if ic be made and left to enable-her 
tomarry: and, confequently, a Legacy of this Kind ought to-be paid 
before the Mode is fulfilled, as other Legacies left fab modo ave paid | 
But this fecond Opinion does not differ from the firft. The'third Opinion 
is, that a Legacy of this nature is a conditional Legaey ; and, therefore; 
cannot be demanded before the Woman is marriageable*: yet theBrother, 
whom the Father has enjoin’d to pay this Legacy or Dowry to his Daugh- 
ter, iS is the mean while bound to maintain his Sifter, as he fucceeds in 
his Father’s Place, and is in Poffeffion of the paternal Bate t. From this 
third Opinion it follows, according tofeveral of the Doétors, that-a Le- 
gacy of Dowry left. in the aforefaid manner, does not’pafs to the Execu- 
tors of fuch a Perfon dying a Maiden, or before the Celebration of Ma- 
trimony; becanfe the Condition, under which the Legacy was to be 
paid, was not then fulfill’d ; unlefs (perchance) the Girl becoming mar- 
riageable, fhould chen have demanded the Payment of fuch Legacy from 
the Executor, and the Executor delay’d-the fame, or was in default of pay- 
ing thereof. But others think, that this Paragiam or Legacy defcends 
to her Executors like other Legacies bequeath’d purely and fub modo. 
But.J am of an Opinion, thata Legacy of this kind is a covditional Le- 
gacy,. when ‘tis faid, I bequeath to Berta ove Hundred Pounds, if fhe 
marries: And, coniequently, fuch Legacy is not due to Berta before 
her Marriage; and, therefore, the Legacy does not defcend to her Exe- 
cutors, fince a conditional Legacy is not acquired before the Event of the 
-Condition®. Butif it be faid, that I bequeath to Berta ove Hundred 
Pounds that foe may marry, or the like, it feems to me very probable, 
thar fuch a kind of Legacy isa modal Legacy, and is due before the event 
of the Condition; and, confequently, pafles to her Executors, unlefs the 
Teftator’s Mind appears to be otherwife, or may be thus inferr’d: for 
the Nature of a mod«/ Difpofition, whereby a Legacy is given vo any one 
witha Charge or Ovus of performing fomething, feems thus to require it. 
And ’tis the fame Thing, if a Legacy be left to Berta, that fhe may 
marry Litius: But Ticius dying before Marriage, ‘fhe intends to marry 
another Man, and wants the Paragiwm or Dowry to that end: For 
it was not her Fault, fhedid not marry Z7i7ws ; and, therefore, the Le- 
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gacy fhall defeend to her Exeeutors. And, by a Parity of Reafoa, the 
Cwavaifis think that a Legacy left to a Church under a Condicion of be- 
ing bury d therein is valid, and due to fuch Church, tho’ fuch Burial 
fhouldd nor enfue thro’ fome Impediment of the Teitator himielf, as. be- 
caufe he was excommunicated, burnt fora Heretick or became a Suicide: 

And the Reafon is, becaufe the Condition is rendred impoffible thro? the 

Teftaror’s own AG, and ’tis not through the Means of the Church that 

he was not bury’d therein *, / 
All Things may be bequearhr’d and left as Legacies, to which the os, rub. 6 

Teltator has any juft Right and Title of difpofing; for as he may fell or , 

any wile alicnate the fame, fo he may alfo leave them as Legacies: Bur 

"ris otherwiie of fuch Things as he has no right to difpofe of, becaufe no, 

one can transfer more Right to another, than he has in himfelf}, And D517 

thus if a Teltator fhould bequeath a Thing, which belongs to another ** 

Perfon, the Legacy is void, even though it fhould be given to Pious Ufes. 

Bur if he bequeaths a Thing which is in common to him with another, 

the Lepacy is valid as to that part which belongs to himfelf, becaufe the 

Tettator might bequeath his own Right therein]. By the Feadal Law, iD. 3c. © 5. 

a Legacy is not valid, whereby the Teftator bequeaths a Feudal Eltate > D- 3%! 

without a lawful Paculty obtain’d from the Lord: And fo likewife ir is “** 

of all publick Things bequeath’d; becaufe the Alienation of all fuch 

Things is prouibiced, thefe Things being not in wxoffro commerciz And 

the Doctors doubt, whether a Teftator can leave a Legacy to be paid out 

of the Profits of a Feuda/ Eftate ? For if a Bef be antient, and not He- 

reditary, a Legacy of this kind cannot be bequeath’d; becaufe no 

Charge or Incumbrance can be laid on fuch a Fye: But if the Fjef be 

Hereditary, then, according to the receiv’d Opinion of the Do&ors, a 

Legacy may be charg’d thereon; becaufe though a Real or Hypotheca- 

rions ACtion does not lie againft a Feudal Eftate, yet a Perfowal AGion 

lies to compel the Heir to fatisfy and difcharge all fuchIncumbrances as 

the Teftator fhall lay on fuch Hereditary Ficf But, thirdly, A Legacy 

is valid, where the Teftator bequeaths unto another his Ritate, or any 

Part of his Goods, which are mortgaged or pawn’d unto a Creditor ; be- 

caufe the Teltator had ftill fome Right therein, which he might transfer 

to another*. Yea, if the Teftator knew the Thing to be morigaged or *D.53~1. 

pawn’d, the Executor ought to redeem it, and deliver it to the Legata- >* 

ry f, unlefs the Teftator has declar’d his Intention to be, That the Lega- + 1.57. ut 

tee {hall redeem ic himfelf, and not the Executor. Fourthly, A Legacy ‘“P™ 

is valid, whereby the Teftator has bequeatl’d to another a ‘Thing belong- 

ing to his Executor || ; becaufe as the Teftator might impofe other Ob ID. 31. > 

ligations on his Executor, fo may he likewife add this Ozws to the Exe. *7 * 

cutorfhip; and the Executor by taking the Executorfhip on himéelf, 

feems to accept of all Incumbrances left on him, and is bound to ratity 

the A&t of the Perfon deceas’d. But there is this Difference between a 

Legacy of the Teftator’s own proper Goods, anda Legacy of the Goods 

belonging to the Executor, «iz. That the Dominion and Property of 

the Teftator’s own proper Goods bequeath’d, pafles to the Legatary 

after the Teftator’s Death (as we fay) reffd wid, thatis to fay, withour 

Delivery *; but the Property of a Thing, bequeath’d by the Teftator, *D.4- + 

and belonging to his Executor, does not pafS to the Legatary without the “4 

Executor himfelf delivers the fame to the Legatee aiter the Teftaror’s 

Death, fince the Teftator was not Lord and Proprietor of the Thing be- 

longing to his Executor: And, therefore, he could not transfer the Do- 

minion and Property thereof to the Legatee (as we fay) refld aid, ac- 

cording to the vulgar Rule, zemo plus Furis,&c.}. Hor as tothe Ting TD. 50. tye 

Pppp bequearl’d, 5+ 
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bequeath’d, the Legatee is inthe Place of the Executor *, and as the de- 
ceas’d had no Property in his Executor’s Eftare, fo confequently the Le. 
gatee can have none without a wilful delivery from the Executor himfelf, 
But a Legacy is not valid, whereby the Teitator bequeaths any Thing 
proper to the Legatee himfelf;; for a Teftator cannot bequeath that to 
another, to which he has no Right himfelf (as aforefaid): And becaufe 
that which isalready of a Man’s own Property, cannot be made more fo 
by any additional Right whatever ||. But if, at the Timeof the Legacy 
given, the Thing bequeath’d did belong to another, and afterwards in 
the Feftator’s Life the Thing bequeath’d came to the Legatee, the Exe- 
cutor in fuch a Cafe is bound, eric to the common Opinion of the 
Doors, to pay to the Legatee the value of that Thing, if the Thing came 
to the Legatee by an Overous Contra, as om the account of Dowry, 
Purchafe, Permutation or other Contra& of the like nature. Bun ’tis 
otherwife, if it came to him by virtue of a Lucrative Title: Bor two 
Eucrative Vitles, generally fpeaking, cannot concur to the fame Thing, 
and happen to the fame Perfons{; nor by the Civil Law, regularly f{pealk- 
ing, is thata valid Legacy, whereby a Man bequeaths a Dower to his 
Wife, becaufe a Dower by that Law, is not a Matter of the Husband’s 
Property ; but it belongs tothe Wife; and (as before hinted) no one can 
bequeath a Thing which is the Property of the Legatary. Yet a Legacy 
of this kind is valid as to the Anticipation of Payment ; becaufe a Lega- 
cy ought to be paid immediately; buta Dower or Dowry may be reitor’d 
even after a Year from the Husband’s Death, and the Heir or Executor igs 
not bound to pay or reftore it fooner, unlefs it be thus bequeath’d. 

If a Perfon bequeaths unto another the Bed, the Ornaments belonging 
to fuch Bed are likewife deem’d to be given with it; becaufe Legato 
Principali cen(ontur etiam Legata Accefforia ins: Bor that properly 
fpeaking, the Principal trails the Acceflory along with it. Thus if I be- 
queath my Veftments or wearing Apparel, the Gold and Silver Orna- 
ments thereunto belonging do go with the Legacy. And, again, if I be. 
queath all my Eftate or Goods, all Rights and A€ctions are thereby under- 
ftood to be givenby Will; becaufe thefe Things come under the Name 
of Goods or Chattels. By a Legacy of Alimony we underftand Meat, 
Drink, and all fuch Things as appertain to a Man’s Habitation, and like- 
wile Medicine, Phyfick, and other Things of this kind: For thefe Things 
are not only Accidents to Alimony; but are all comprehended under 
the fame*. By a Legacy of Houfholdgoods or Furniture, all moveable 
Goods are underftood to be given, which belong to frequent and daily 
Ufe ; Gold, Silver, and living Creatures excepted. And, by a Legacy 
of Vittucls under the Latin Word Penus, we reckon fuch Things to be 
bequeath’d, which relate to Meat and Drink, as Corn, Oil, Wine, 
Cheefe, Honey, and the like: For the Word Pexus includes both Eatables 
and Drinkables, in Liatiz called H/culentat? Poculentat. And’tis the 
fame Thing, if any one fhall bequeath a Legacy by the Latin W ord 
Viétus unto Tittus; for he fhall be deem’d to have bequeath’d him all 
Things, that are neceflary to him for Life: And, therefore, Bed and 
Board, as well as Cloaths and the like are dueto him, But if a Legacy 
be left to any one by the Words Diaria or Cibaria, *tis otherwife}}; Por 
by the Word Diarium, we only mean vue Day’s Meat or Provifion, 
which the Greeks cali au. But Alimony and Education may be be- 

ueath’d to a Perfon by the Words d/imenta and Educatio; becaufe 
thefe are fynonymous Terms, and Words of equal Signification. 

But what if a Thing be left as a Legacy with its Acceflories and Or- 
naments, which has noAcceffories and Ornaments? Hy. gra. If a Hage 
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beleft asa Legacy with its Furniture, whicl in Truth has so furaiqurs, 
in this Cafe a Legacy of the Horie is due, becaufe che Dyrniwre |as we 
fay) is nor put J catigedy and. by way, oF Luaitation, but Ae gueae 
tuzely and by way of Acceffory. But if thefe Ornaments or Furniture 
had been put Tizxatice/y and by way of Limitation, fuch a Phing be 
queath’d asa Legacy thal not be paid, if ic wants Ornaments or Furni- 
ture: as when "tis laid, J ezee you the Horfes having fuch « ALark, ox 
fuch kied of Furniture, &c. Wence we fee what oughs to be donc, 
when a Teltator leaves a Legacy to be paid to a Perfon wich a pointing 
out of fuch a Place, called a Joca/ Demonitratien: As when a Man leaves 
ten Bufhels of Wheat as a Legacy to a Church to be paid out of fuch a 
Field of Corn, according to Delignarion and Appointment, or out of the 
Rent or Penfion of fuch a Houfe, and by fome fubfequent Lo!s or Da- 
mage there fhould not be fo much Wheat gathered, or fuch 4 Rent or 
Penfion recover’d, as may equal the Penfion exprefs’d in the Legacy: fur 
if fucha Demonftration be put Tzxatiaely and by way of Limitation, a 
greater Penfion ought not to be paid than what is receiv’d ew re dofivmda- 
ta: But cis otherwife, if it put Demonfraticel), oiz. with an Latent 
only of pointing out the Field or Houfe. Now to know whether this 
Demonftration be put Taxetiecly or Demozxfiraticelp, this Rule is 
aflign’d, cya, That Demonftration is often adjudg’d to be put Demor- 
fivaticely only, whenthe Legacy is given duplici oratioxe : 15 when itis 
faid, I heguentd ten ‘Pounds to Tittus, which I would hace paid cut of 
the Reats of fuch 2 Burm or Eftate. In which Cafe, ten Pounds ought to 
be paid when the Farm or Effate is put Demonftratiely, tho’ fo much 
Should not be recover’d or receiv’d from thence *, But if the Legacy be * D. 52.1 
conceiv'd and exprefs’d in one Sentence, the Demonftration tlien fvems to 9% ** P™™ 
le put Yaveticcly: asthus. Ajfy FIZ es, rhet Sempronius frould hace 
tem Pouxds given Lim our f the Profits of fuch a Fava or Eftate. 
And in this Cafe if ten Pounds be not receiv’d from the Profits of that 
Farm or Eftate, the Executor fhall not be oblig’d to compenfate aad 
ake it good by any other means j. f O.52. re 
The Profits of any thing bequeath’d are due from the Time of the 3 
Teftator’s Death to the Legatary, if the Legacy confifts in a particular 
Thing, tho’ the Executor thould delay to take on himflf the Execuror- 
fhip ; becaufe the undertaking of the Executorfhip has a Retrofped as 
to this Effet, and refpeGs the Obligation incumbent on the Executor ar 
the Time of the Tcftator’s Death}, Yea, if the Teftator has bequeacli’d FD. 5a x. 
a Thing, together with its Profits and Emoluments, not only the Pro. °° * 
fits and Emoluments, which have been growing and receiv’d fince the 
Teftator’s Death, arc due to the Legatary, but even thofe likewife, 
which became due in the Teftator’s Life-time, and have been receiv’d 
fince his Death *. I have faid, If a Leerg: coafifts ia 2 partieulgr *D yt2m 
Thing: becaufe if it has its Exiftence in, and confifts of a genwics 
Thing, the Profits are nor due, unlefs it be from the Time of the De- 
lay +; for then res Domizo fryttificat, that is to fav, the Proiiis of 3 c.u4;.0 
the Thing do accrue to the Owner and Proprietor thereof: But the Lega- 
tary is not the Owner and Proprietor of the Thing bequeath’d in gene- 
ral. and, therefore, he fhall not have the Profits thereof. 
A Legacy may be left and given to all Perfons, that are capable of re- 
ceiving Gouds and Eftgtes; provided they be nor Perlons alrogeriier Un- 
certain: Becaufe theValidicy of the Legacy depends on theWill ef the Par- 
fon difpofing thereof, and on the Capacity of the Perfon accepting of ir: 
As ina Donation, which is like unto a Legacy, a Legacy being a Species 
or kind of Donation}, to be perform’d by the Executor, according xo tlie , —— 
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Teftator’s Order after his Death. Hence it follows, Firft, That according 
to the Civj/ Law, a Legacy may be left toa Minor, Madman, Prodigal, 
ec. and (according to the Cazoz Law) to a Perfon profeffing Religious 
Orders, if he be Capax Boxorum: For all fuch Perfons are capable of 
taking Goods and Eftares, tho’ they cannot make a Laft Will and Tefta- 
ment, as I fhall hereafter obferve under that Title. Secondly, A Legacy 
may be left and given to a fpurious Iffue (at lcaft) in refpect of Alimo- 
ny or Maintenance, and a fuitable Dowry may be bequeath’d to a /pup?- 
ous Daughter in refpe€t of Marriage, and fuch Dowry ‘hall fupply the 
Place of Alimony. or tho’ by the Cioz/ Law a Father cannot appoint an 
illegitimate Child to be his Heir ; yet he is bound by the Law of Nature 
to allow him Maintenance or Alimony. Thirdly, A Legacy may (ac- 
cording to the Cazoz Law’) be left to a Pilgrim, going to Rome, or vi- 
fiting the Shrines of Popsh Saints; for as a Pilgrim may be appoinved 
and made an Heir, fo he may alfo be a Legatary: "Tis otherwife by 
that Law in refpect of fuch as deny the Pope’s Supremacy, and apofta- 
tize from the Faith. Fourthly, A Legacy may be left to a Wife, that 
fhall marry within the Year of mourning, asbeing Capax Bonorum: For 
though a Legacy cannot otherwife be given toher; yet this muft be un- 
derftood to be by the Cjvd/Law. For the Cazow Law in favour of Ma- 
trimony, has taken away all Penalties on fuch as marry infra annum 
Luttis, except that Penalty which refpefts the Children had by a former 
Husband or Marriage*. Fz/thiy, A Debtor may leave a Legacy to his Cre- 
ditor : But the difficulty in this Cafe, is,;whether a Legacy left by a Debtor 
to his Creditor may nor in a doubtful Cafe be deem’d to be left him azg- 
mo compenfandi, withan intent of Compenfation ? To which laniwer 
Negatively, unlefs he be Debtor by a difpofition and appointment of Law ; 
or unlefs it may be otherwife inferr’d from the Mind of fuch Debtor, that 
he did it with a defign of quitting Scores with his Creditor; a Legacy be- 
ing nothing elfe but a kind of Donation, (as juft now remembred.) But 
that which is left by way of Compenfation is not a Gift or Donation. 
And therefore, it cannot be a Legacy, but muft be the Reftitution of a 
Debt. I have faid, uale/s be be a Debtor by Difpofition of Law: For 
then a Legacy feems to be a Compenfation for a legal Debt, fince ’tis to 
be prefum’d, that the Law wou’d not inflict a greater Grievance on the 
Teltator, and yet be willing that the Teftator fhould fatisfy the Law in 
this Point. For when a Father bequeaths a Legacy, or gives any thing 
to a Son or Daughter, which does not come up to a legal and {uitable 
Portion or Dowry, fuch Legacy is in Compenfation of fuch Portion or 
Dowry +. For this is a legal and neceflary Debt, according to the Civil 
Law: And, in matters of neceflity and compulfion, no one can be faid 
to be liberal, nor ishe prefum’d prodigally to throw away his Eftate : 
And, confequently, ’tis prefum’d to be a Legacy awimo compenfaudi|.. 
And I have alfo faid, unlefs it may otherwife be infer’d from the Will of 
the Debtor: For if it does appear from Circumftances, that the Teftator 
bequeath’d fuch Legacy by way of Compenfation or quitting of Scores ; 
as when he fays, I leave 100/. to Caius for all that I owe him: Ff 
fay in fuch a cafe Compenfation ought to be made ; for the Difpofition is 
confirm’d from the Teftator’s Intention, according to Menoch. Lib. 4. Pra- 
fumpt. 109. A Legacy may be left to a Bifhop, or the Canon of a Ca- 
thedral Church ; as being capable of receiving a Legacy: And if ic be- 
comes a Queftion, whether fuch Legacy be given in refpect of the Per- 
fon, or in refpe& of the Dignity, or in regard to pions Ufes; and, con- 
fequently, whether it fhall go to the Bifhop’s Perfon or Dignity? 1 an- 
fwer, that it is deem’d to be given in refpe&t of his Perfon, if it yea 

that 
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that the Teltator was his Friend or Kinfman*. Again, a Legacy may * atin 
be left toa banif’d Perfon: for as a Perfon thar iuflers Redezatian or 4°23 
Banilhment does not precifely lofe his Goods and Eltate }, fo neither dues + D. 48. a3. 
he lofe his Capacity of caking by Legacy, grr. Bur fome of rhe Cirz/i- 7 
ars areof another Opinion; becaufe Perfons condemn’d to the Gallies 
are incapable of inheriting a Legacy or a Fidei-Commiffiom : For a Con- 
demnation to the Gallies fucceeded in the Place of a Condemnation to 
dig in the Mines; and a Perfon condemn’d to dig in the Mines cou’d 
neither be a Legatary, nor an Executor in Truitt. UD. 343. 5 

I have before obferv’d, that the Perfon to whom a Legacy is given 
ought not to be an uncertain Perfon: for a Legacy cannot be lett to 
Perfons altogether uncertain; but the fame becumes Legatam inntile, 
if the Legatee be unknown®*. But tis otherwife, if the Perfons are nor “J-* 24% 
altogether uncertain, but may be known and afcertain’d by fome Means 
or other; for then the Legacy ought to be paid}. Wherefore a Legacy is t]-22=a» 
valid, if ic be faid, I bequeath a Hundred Pounds to him, who foall 
marry my Daughter: For the Perfon of the Legatee becomes known 
by a Celebration of Marriage. And ’tis the fame Thing, ii the Name 
of the Legatary has nor been exprefs’d, and "tis doubtful whom the Telta- 
tor meant, there being feveral Perfons of the fame Name: For tho’ the 
Legacy isvalid, yer it becomes ¢vuté/e on the Account of the uncertainty 
of the Perfon, unlefS the Legatary proves, that the Teftator defign’d to 
give the Legacy to him}. WD. gx. 2. 8 
A Legacy may be left to a College or Corporation that is well efta- > 
blifh’d in Law +; but it cannot, by the Cioz/ Law, be left to an unlawful 1D. 34 5. 
College or Corporation, fince fuch is no otherwife than 2 Conventicle": 2% ¢ 4s. 
yet, by the Cavon Law, it may be well enough bequeath’d to the parti- 
cular Members of fuch College or Corporation, if the fame be not re- 
probated and difallow’d of onthe account of fome Seét or Herefy there- 
in, but only not approv’d in Law}. For if it be reprobated on the + Mant. ce 
the fcore of any Sect or Herefy therein, as being a College of Hereticks, (O° ¥! 
a Legacy then to the particular Members thereof {hall not be valid ac- 8 Tic. «. 
cording to the Cazonifts*. And in the fame manner, if a Legacy be lett }.*> 
to aCollege of Fews, it is not valid by that Law ; But yer bucaule ic is 5.x. 5.-. 
not reprobated on the account of any Herefy, it is good to the particu. N.1 & « 
lar Members of itt. If a Legacy be left to the Citizens of fuch a + Abb. in 
Place, as Lomdon, and the like, it is the fame as if it were left co the ¢ £4, *: 
Ciry itfelf, when nothing refults from fucha Legacy that is contrary toi, 
Law. If a Legacy be left unto God, it is deem’d to be left uuto the 
Church (fay the Novelsil) which ought to take Care of the Poor ®: || Nov. 131 
And if the Teftator has not mention’d the Place of his Abede in ~ “™™ 
his Will, fo that it may be known to what Parifh he did belong, ic 
fhall be adjudg’d to be given to that Cathedral Church, in which 
Place the Teitator liv’d at the Time of his Death, unlefs it may be 
known, where he dwelt at the Time of making his Will}. And in the 1 Teh. 
Romifh Church, *tis the fame Thing if a Legacy be left to tome Saint, or SP" 2°. 
Hioufe dedicated to a Saint: And if there be feveral Houfes dedicated — 
to the Name of that Saint, and the Teftator has not exprefS’d to which 
of thofe Houfes he has given it, it fhall be intended to be lett to the 
Church of that City, in which the Teftator had his Dwelling, and to the 
pooreft of thofe Churches too. At this Day, by an Edié of the Empe- 
ror Chyrles the Vth, and by the Cuftom of Brawce, Churches and other 
Religious Houfes cannot acquire rec/ Eftates by way of Legacy, or 
come into Polleffion of them without the Prince’s Placart or Licence firt? 
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had and obtain’d, which we in Hzgland itile 2 Charter of Mortmain 
of which hereafter under the Title of Mortmaiz. 

By the Civi/ Law, a Teftator cannot énjoin his Heir or Executor to pay 
Intereft for the Non-Payment of a Legacy: And though Incereft or Ufus 
ry be only forbidden by the Ciej/ Law beyond fuch a Sum, yet it beiag 
entirely prohibited by the Cawoz Law, it follows ¢fortiord, that he can- 
not do it by thas Law. A Legacy given to a Perfon condemn’d to die 
or to perpetual Imprifonment, is no Legacy at all, unlefs it be left for 
Alimony“. A Legacy left in this manner, viz. Jf Titius hail ploafe te 
pay the fame, is a conditional Legacy in refpect of the Payment thereof; 
but inrefpect of Tisins’s Willand Pleafure herein, it is deem’d a pure 
and abfolute Legacy j: And fuch a Condition as is above mention’d in 
the Beginning of this Title is faid to be a Poteffatiwe Condition in 
refpec of a third Perfon, but a Cafual Condition in regard to the Perfon, 
to whom {uch Legacy is given; and whenever Words infer a Condition, 
a Judge ought not to depart from them in giving Sentence for a Legacy, 
A dee in Alternatives has his Choice and Election from the Law it 
felf. 

But thougha Variation be permitted and allow’d of in fome particular 
Cafes, as in Contraéts, and likewife judicial Proceedings before Conteftas 
tion of Suit ; yet after a Legatary has once made his Choice of a Legacy, 
wherein he has his Election, a Variation is prohibited to him, provided 
fuch Election be rightly made ll: Nor does it much import, whether fuch 
Blection ‘does accrue to the Legatary by a Difpolition of Man, or a Difpo- 
fition of the Law. For in laft Wills, wherein Property has no fuch thing 
as Pendency, the Property of the Legacy does immediately pafs unto the 
Legatary, as foon as he has made his Eleftion*. And ’tis a general Rule 
in {.aw, that whenever any Election carries itsown Execution along with 
it, a Variation is never legally admitted: But "tis otherwife, if fuch 
EleCtion does not cafry its Execution with it. Heretofore, if the Lega- 
tary did not make his EleCtion in alternative Legacies in his own Life. 
time, fuch Legacy did not defcend to his Executorst: but now this 
Law is alcer’d in favour of Laft Wills |, and the Legatee’s Executor 
may have his Option: But if a Teftator gives a Legacy by way of Op- 
tion, either under an exprefs Condition, or by affigning, a Day that car- 
ries fome uncertain future Event with it, fuch Legacy isextinG, and fhall 
not pafs to the Executors of the Legatee, if he did not in his Life-time 
make his Choice and Election. 

A Legatary is, in fome meafure, faid to be the Heir of the Thing be- 
queath’d to him +: And *tis an Obfervation in Law, that the fir! Legata. 
ry nam’din a laft Will, is more belov’d by the Teftator than his Subiti- 
tute. If a Legatary be made an Executor ina Laf Will and Teftament, 
he may receive or retain the Thing bequeath’d to himfelf: Bue a Lega- 
tary poffeffing himfelf of a Legacy bequeath’d to him, if he does it cum 
vitio, thall lofe bis Legacy: and fo he fhall, if he poffeffes himfelf of 
the Teftator’s Will with a malicious and fraudulent Intention, or endea- 
vour's to conceal and hide the fame. If a Legatary does by his own Mo- 
ney, or otherwife, redeem a Legacy bequeath’d to him from the Hands 
of a Creditor, or the Power of an Enemy, the Executor is bound to pay 
him the Price of fuch Redemption; for the Executor muft otherwife 
have done it*: But if a Legacy be made of a Debt, it is fufficient 
for the Heir or Executor to affign over the ACtion itfelf to the Legatary +, 
And as an Executor may be damnify’d by the AC of the Legatary, the 
Legatary may therefore be compell’d te give Caution or Security to in- 

dem- 
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demnify the Exceuror : For a Legatee fhall be oblig’d co refund agaimtt 
Creditors (if there be noe Affers) and likewile againit Legarees, if there 
be not Subitaace enough to diftharge all the Legacies +; for all the }ewa- + paul, de 
tees are to have their Proportions, where the Affets fall fhore = But an Catr. uc 
Executor himfelf, if he aflents to fuch Legacy without taking Ceurion, 
fhall never bring back the Legacy again aicer fuch Affent given. Bur if 
an Executor has been fued, and paid the Lepacy by a Decree of the 
Court of Chancery, the Legaree mult refund in proportion, if the Alfers 
fall fhort of the Legacies bequeath’d. And, according tv Jenrris *, if * Rep. pt = 
they give Sentence in the Heclefiaftical Court for the Payment of a Lega- P+ 35% 
cy, a Prohibition will lic, unlefs they take Security to refund in cafe of 
Infufficiency of Goods, to difcharge Debts, Ge. For a Diminueion of 
Legacies is made pro Ratd, even by our Law, as well as by that of che 
Romans||, if the Teftator’s Bitate will not extend to pay them all, 4 Paul. de 

But no Aion lies at the Common Law to recover a Legacy not paid Cafe in 
or fatisfy’d, a Legacy being a Teftamentary Thing: And as the Spiricaal 55>" 
Gourt has the Jurifdiction of the original Caufe thereof, che Tempural 
Court ought not to extend its Reach or Arm herewatc, but keep icfelf 
within its own Bounds. Ie has been urged, indeed, thar the Noa-pay- 
ment of a Legacy is a breach of Truft in the Executor; and titerefore an 
Action on the Cafe lies for the Recovery of it: But clis was ure’d with- 
out any Effect, becaufe the Executor for a breach of Tru# herein, is 
fubject to the Ecclefiaftical Coure, for Principale fequitur Accefforium ; 
and as a Teftament is of their Cognizance, fo likewife is a Legacy and 
the Non-Payment thereof: But Legacies out of Lands are properly 
fuable in Chancery. And the Reafon why AGtions at Law for Legacies 
were countenanced in the Times of the late Civil Wars, was, becaufe 
there were no Sifhops in Fatt, tho’ there were in Law ; and, cherefore, 

a want of Juftice happen’d +. + Bolle ee 

Only fuch Perfons are capable of receiving Legacies, to whom it was volt-p. 110. 
permitted to make a Laft Willand Teflament |}, and this Capacity is re- I J.2. 2». 
quired to be in a pere Legacy at thetime of the Teftator’s Death: Bor 2+ 
if the Legatary be at this‘Time incapable, he fhall be barr’d aad exclu- 
ded from the Legacy thus left him by the Z.s« Catowianwa, though he af- 
terwards becomes capable of receiving the fame; fince in conditional 
Matters we ought to regard the Time when the Condition is to be ful- 
filPd, if there be a Capacity in Hand. And herein a Legatary or a par- 
ticular Fidei-Comuriffurius differs from an extraneous Heir according to 
the Coi/ Law: For to capacitate fuch a Perfon, ’tis neceffary tliat he 
fhould be capable at three feveral Times or Seafons, ozz. at the Time of 
making the Will, at the Time of the Teftator’s Death, and ac the Time 
of taking the Executorfhip on himfelf, 

A Legatary is properly faid to be him whofe principal Interei ir fs 
that Legacies fhould be paid and fulfild, tho’ the Words of the Le- 
gacy be not diredted to him: For Legacies are faid’ to be thole Gitts 
which are made by difpofitice Words*, and are commonly (indeed) di- *D. s1.— 
rected to the Perfon thus honour’d, that isto fay, to the Legatary. “Nor $n prin. 
is it of any Import, by what Words Legacies are given, wherher by 
Words introduced by Law or by Cuftom, provided they are fuck as do 
fubflantiate a Gift: Bur Legacies left by Words difirmagory of the Le- 
gatary are not valid, fince Legacies are generally Icit on the account of 
the Man’s Merits} °Tis true there were heretofore, among the Ro- ‘Bee. 
mans, tour feveral ways of bequeathing Legacies in Form jl. For fome- 54 in priv, 
times the Teftator faid, Do 3:0 claim uato yourfelf after my Dearh rigs 1% 0. > 
Thing, which I hive bequcath’d to 393 and this was itiled a Legacy 
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per vendicationem. edly, He fometimes faid, Let my Heir fuffer 
Titius to have this Thing or Bftate, and this was term’d a Legacy Se 
neni modo. xdly,; The Teftator faid, Heres, damnas effo; which is 
as much as to fay Damuatus effo; and this way of bequeathing was 
called per Damnationem. And the fourth way of bequeathing was by 
common Words as now in Ufe; the other three ways being now abolifh’d*. 
Legataries may convene all the Heirs or Executors on the account of the 
Hereditary Portion; or that Executor only, which is made fuch zx So/z- 
dum: And by the Civi/ Law, a Legatary, to whom one Moiety of 
the Teftator’s Eftate is bequeath’d, is bound to difcharge Debts and 
Legacies according to his Part of the Inheritance. 

Legacies leftin a Will, cannot fubfift without the Will, becaufe if the 
Will be annull’d, all Things fall to the ground with the Will it {clf: 
And, therefore, Legataries regularly fpeaking, cannot be Witnefles to 
fuppore a Will in favour of themfelves; and-confequently, if they will be 
Witnefles, they muft renounce their Legacies, otherwife they are not what 
the Lawyers call Teffesivtegri. But tho’a Legatary cannot be a Witre’$ 
principally in a Teftamentary Caufe, yet he may be fo zxcidently: Por 
Legataries may be Witnefles ina Will, when the Caufe does not princi- 
pally relate to themfelves, or when the Will may be otherwife proved by 
a fufficient number of Witneflesy. He that avers a Legacy to be left 
him, ought to fhew from the Will, that the Teftator fo intended icy. 
When a Legacy is made of Wine or any thing elfe in general, the Heir 
or Executor is well difcharg’d preflando minimum, yet this is no Dit 
charge or Releafe from the Payment of a Legacy, if he delivers that 
which is corrupt, putrid, and the like. 

If Alimony or Maintenance be bequeath’d unto any ene by way of 
Legacy during Life, the Glofs* holds, that fuch a Legacy is a pure and 
abfolute Legacy for the firft Year, but ’tis only a Conditional Legacy for 
all the Years enfuing t+: And upon a Conditional Legacy, or a Legacy 
iz diem, Witnefles may be admitted, examin’d, and publifh’d ad perpe- 
tuam vei memoriam. If a Legacy of Alimony be bequeath’d to any oné 
to be had iz Dome, the Legatary may demand and fue for the fame 
extra Domum; becaufe, in a doubtful Cafe, where fuch a Legacy is 
given and bequeath’d iz Domo, it is always prefum’d to be {fo left in 
favour of the Legatary ||; and fince ic is put in favour of him, furely 
he fhall not be obliged to the ftritt obfervation of fuch a Claule in the 
Legacy*. But cis faid on the other hand, that this Addition of (i bis 
Hfoufe) is putin favour of the Executor, who can maintain the Legata- 
ry with lefs Charge and Enconvenience in his Houfe than out of ir, as 
daily Experience and Evidence of Fa& plainly fhews: And, therefore, by 
way of Conclufion, I fay, That fuch a Legatary cannot fue for Alimony 
out of the Houfe, if he may with any Convenience or Safety live with 
the Executor in the Houfe ; burt ’tis ocherwife, if he be hindred by any 
A& of Cruelty, and the like from the Executor to live with him }. 

When a Teftator bequeaths a certain Quantity of Corn to be yearly 


" paid ro a Legatary, the faid Corn is not immediately due; but it ought 


to be paid at the Time, when fuch Corn is reap’d and gather’d into che 
Barn jj: And ’tis the fame thing in refpe&t of other Matters of the like 
nature. If a Teftator fhould bequeath a Way or Road unto Titius 
through his Land or Ground, and the Executor is charg’d with fuch 
Legacies, that he is willing to have the Benefit of the Falcidian Law, 
the Legatary fhall yield up a fourth Part of fuch Way for fo much Mo- 
ney paid him upon a Valuation or Appraifement thereof; becaufe a 
Road or Way is an individual Thing. If a Debt be bequeath’d toa 

Debior 
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Debtor under a Condition, the Executor (pending fuch Condition) may, 
notwithttanding fuch Legacy, demand and fue for the fame, and fhall 
nov be fet afide we exception of Dure/t; becaufe fuch a Condirion 
may become defeéfive: yet fuch Demand or Suit ought to be made wich 
thie Pref, thar the Executor do give fecurity to the Debtor himflf, 
by a Zweutery Stipulation, That if the Condition exiits, ke will reftore 
fomuch to him as he himfelf has denranded, fued for, and recover’d. If 
+ Legacy leit to Pious Ules cannot be fultill’d and perform’d as ic is 
bequeath’d, ir ought to be apply’d to fome other US, and noé be con- 
verted ro the Executor’s Advantage *: For whenever a Legacy cannot *D.33 
be fulfill’d after the manner the Teltator order'd it, it ouglc, aceording 
to Aucheraaus }, to be converted to fome other pious Ufe and Purpole. Tian 197 
if a Man leavesa Legacy, or Fidei-Commiffem, to Perfons by the Name "™ 
of his Defcerdzzts, all his Defcendants are included, low far foever di- 
itant they are in Degree from the common Stock, and of what Sew forever 
they be, either Male or Female ||: And ’tis the fime thing if a Maa be. 1D. sen 
queaths a Legacy to Perfons by the Name of his Cii/'rem, his Grand. % “"?" 
children, and Great Grandchildren are therein comprehended. 

I fhall here in the lait Place fay fomerhing of the Revocarion of a 
Legacy, in the Books of the Cye#/ Law, called f¢.mptio Legati: And 
this may be made eicher by contrary Words, as when « Perfon bequeaths 
any thing in this manner, eve. I gice, bequeath, Sec. and then fays, J do 
not ice, bequeath, and the like. Or elfe by Words not contrary to che 
former, but by any Words whatever *: As when the Teftator fays, J dy *5-% 2% 
revoke or repent of that which I have bequeatW'd, and the like. Yea, Le- 
gacies may betaken away, even by a naked prefumptive Will of the Telta- 
tor: As when the Legatee afterwards becomes the Teftator’s Enemy by 
any fignal or capital Act of Hatred. Anda Revocation of Legacies is iirm 
and valid 7p/o Fere, whether fuch Legacies be revoked by the fame Will 
or by Codicils annex’d thereunto. Accurfias indeed diffents hereunto in re. 
fpect of Codicils; and will not have Legacies to be revoked ipo Faire by 
Codicils, and that they are only revoked by theaid of an Exception : But 
Bertolas refutes this Doctrine, and plainly fhews that fach a Revocation 
is valid, whecher the Codicils are confirm’d by the Will or not, unlefs 
they are made by a Perfon Inteftate. And ina Will, ic matters not whe- 
ther the Words do precede rhe Legacy, or are fubfequent thereunto; for 
the Will of the Perfon defirous to revoke the fame, facit atramg; peg 
wzan: {fo that ic is fufficient, if his Willdoes appear by the Evidence of 
rwo _ Witnefles, if it be declared by naked Words without any Wri- 
ting at all. 


Of Libels, and the Dottrine thereof. 


JP ‘HE Word (Libel) bears feveral Senfes in our Law-Books, For, 
Fir ft, Tis faid to be a private Writing made ufe of to the Defyma. 
tion of any one}. e2d/y, "Tis faid to be that Writing, which the Inte- 45 Q. 132 
rior Judge gives to the Party Appellant ; and this is called a Dimiffopy © > 
Libel *, ov Letters Demeffory; and, in other Terms, by the Namie of *D-49.61. 
Apofiles. 3dly, "Tis fometimes taken for the Commiifion or Delegation 
Brrr of 
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of a Jidge , and fometimes for the Delegation of a Caufe™. 4zbly, ’Tis 
offen wii co denote a {upplicatory Addrefs or Petition, and in this Senfe 
"rig term’d a fepplicarory Libel. srbly, "Tis taken for the Plaintiff’s 
Petition or Allegation made and exhibited in a Fudécial Procefs with 
fome Solemniry of Law +; and, in this Acceptation, "tis called a Com 
centioni Libel |) A little Book is alfo in Latin ttiled Libellus, to di- 
flinguifh it from a greater Volume. And, according to this Senfe of 
jhe Word, a Libel here io be treated of is a fhort and well-order’d 
Wriisg, fetting forth in a clear manner, as well to the Judge as the 
Defendant, the Plaintiff or Accufer’s Intention in Judgment *: fo thar 


‘a Libel ought to be firft fhort, and not verbofe ; becaufe the Law abhors 
- a Prolixity of Wordst. ad/y, It ought to be clear, and fuch as the De- 


fendant may well deliberate on, and from thence certainly know, whe- 
ther ir be moft advifeable for him to fubmit or contend with the Plainciff 
in the Suit. And, laftly, I call it in this Definition a well order’d Wri- 
ting ; becaufe the Order of the Petition oughe not to be inverted; as 
when a Perfon defires Execution before Sentence pronounced in the 
Cauie: nor ought the Conclufion of the Libel to go before the Narra- 
tion of the Faét||, But if any one fhould formally fay thus in his Libel, 
ais. “Peto talem condemnari, Gc. Yet fuch an Inverfion of Order 
would not vitiate the Libel, because fuch a Sentence may, by Interpre- 
tation, be reduced to a proper Order and Method of Words *; the 
Mind of the Perfon thus expreffing himfelf being more to be regarded 
than the Form of Words in Writing t. 

In refpet of Libels they are all form’d from A&tions: And as Pofitions 
and Articles are form’d from Libels, fo are Exceptions form’d from 
Pofitions and Articles, Moreover, "tis to be noted in refpe& of Libels, 
that every folemn Libel ought to contain five Things, Firff, The 
Name of the Plaintiff, who makes a demand by bringing his Action. 
adi, The Thing itfelf which is in Demand or Controverfy ll. 3d, The 
Name of the Defindant, from whom the Demand is made. 4th/y, The 
Aclion, whereby the Demand 1s made, and the Defendant fued. And, 
sthiy, Le ought to mention the Judge or Perfon, by whom Judgment is 
given, with a Defcription of his Power and Commiffion. All which 
Things are thus fumm/’d up in Latin, viz. Quis, Quid, & Quo, Oualizer, 
eS coram quo petatuy. And again, touching this matter of Libels, *tis 
to be obferv’d, that a Libel ought not only to contain the five foregoing 
Things, but it ought to be free from the five following Things, viz. Ge- 
nevality*, Obfcurity, Duplicity, Conditionality, and Difumity. For 
gicat Care ought to be taken, that a Libel be not too general and ob- 
f{cure, and that there be noWord of a double fignification inferted therein, 
nor a conditional Term, nor any disjunétive Claufe: of all which heré- 
after. 

Tho’ Writing be regularly of the Subftance of a Libel+; yet ’tis 
otherwife in feveral Cafes, as Cuftom, and the Stile of Court prevails 
over a written Law in point of PraGtice: and then a Libel may be made 
in the Vulgar Tongue, and without Writing. In Criminal Cafes, both 
by the ancient and modern Cioj/ Law, a Libel or Articles ought to be 
preterr’d in Writing with an Infcription and Subfcription of Retaliation 
(as already remembred |}) whether the Crime be of a publick or pri- 
vate Nature: But as every Rule has its Exception, this Rule of the Civil 
Law is otherwife in the following Cafes, ojz. Firft, In a notorious Crime. 
adly, In a Crime of Bawdry, in Latiz called Lenocinium. 3dly, Ina 
Crime of Falficed or Forgery. 4tbly, In a Cafe wherein a Feme-covert is 
admitted toan Accufation. stb/y, Ina Crime of a fufpeSted Tutor, Ge. 

for 


Saget iN in Wiiog al tetansip 

Maid Suotor ge en at Betaliacion, As te the Cloufes of Lifete I rade 

oblervy, teat jet ape door newelary Ciautes whol ape ufuall placid se 

the en of (he iofely and fomesioves at rhe Dep Tiny, ee, tue forih is, 

that it omg ht ny fee als fier thanat O fwectio ete mie por 

<e, ee  aea ade _ Pie teconat 1s, mee deere acme. rare 

Ferisev ea, cre. The clurd iss aan reiiea Mi jie Oe hed the fourth 

% Precitums le de expenfis. “Che Grit Clawte faves a Lobel trem all 

Te Quiwie, The Operation of the fecond i, vue in a daubeeud Cafe, a 

Libei ought to be amterpreted in fuch a manner as is mail fav Sapabie 

to the Pati Dfbellant : Vise Erect of phe chind Claufe is, thar whe 

Plainti® meat oblig’d to the Quantity and Quaiily deduced ia the | ile, 

Ans che toneth Claule is there pur. becaate che Judge is deem’d to be ve 

gucited ta wondemn the Perfon cait ia the Suit ia the bxperniys thereat 

fo the Viebar *. * Gack, la 
As every iheng contain’d in a Libel ought to hé expref'd ia tise briefeit &  & 

Maaner, te if o1gie (norwithibindiag) to be very Gear; leceyyié Clear- 

Mets ty is gear a Friend to the Law, as Obicurity: ip an Boum, taere- 

untuy. Nuw a Libelss faid to be obfeure, Frft, in refpatt of Equiva- 4D. we fa 

evion. oi. when the fame Word or Sentence may be vaderftund foveral « 

Ways, and in diferent Senivs. ad/y, In teiaw of its Generalizy ; as 


in rhe ell =, 4 E, Sebi 


Wii ob. Prion brings an Aétion of Slander againit anoiher, and dues 
Not je live Lghel espreis any particular Injury done jum zal, In velit 
of A/ivTeet om; as when the Name of an Imury is thos deyerib’d, aie. 
Treue eri i: the Inimry not being Specially deduced ani jer porch, 

1% etY @e obicure in point of’ D:etion or Lovugiva, aoe iufi- 


Shei rk 


Cienity shetiee asd veftrain’d. And sthls, in retpedt of the indefiaires 


nefstlicne wl Ll Westeainty of a Libel appears feveral wavs, Prd, Wit 
bean ip) ee. becaule Alcernation produces Obfeurity (|, as aforeiaid. »p. 45> To 


But here 1 mult vilerve, that there are fometimes feveral Alternatives ig 15.4 & 8 
ar Oblizatioa, Dijpelition of Law, or a Covenant of the Parties, ¢c. 


Bod she w Doh the Parts remain true; in which Cafe, aa ahem 
alyer ivinf o olmwted ; yea, it ought of Neceffity to be deduged g/- 


teywotieedy Or elie only one of the Alcernatives Temuing good: Aad 
then "iy liig Alvernative is fued and pray in that Libel: and ag ai 
termorite Libel ws nat admitted. Sometimes there is one A loettiweive un 
an Uiageron, or in a Petition, cs. cither by Authority of Law, or by 
the Ag sament or she Parties: and then cither phe Plains.# is Corea of 
his Rig’, in which Cafe only that Right is demanded anc fed fhe - 
for if it hw orverwile fued for under an Alrernative, the Libel sq surfaced, 


But if tie Vlaincift be uncertain of his Righe, then an ungerngin Libel 

is admitte! touching his Right, if fach uncertainty hapress core" tee 

A& and Fault of the Defendant convened *: but if i¢ Se opcalionlé * u. 4 2, 

thro’ the PisintiiP’s Act, “tis otherwile. 1. Maer 
Again, the Reader ought to know, that Gereraliry ali produces hy ** * 

feurity : and when the Defendant moves to have 2 aeneqa| and obicure 

Libel explain’d, a Sentence cannot be pronounced thereon, yorkowe fick 

an Explanacion or Declaration frft had ead ebtain’d. Bue thu Gaerali- 

ty and Obf-uriry the Plaintiff may espiain and declare ag any Lime 

whatever, whether call’d upon todvitur ner, Bur a Lite) thucis gene, 

ral aud obtcure, is valid, if it be noe upped and ebteccesd ro by whe 

Detendant ;, tho’ “tis not otherwife gonti, "Lhe encial Waris in mi 
. we BE 7 P5t Rie 

Libel tay be interprered by the Plaintii® co his owa Adyeaie ce’ o tk ) 4 

Where ctsar and ipecifick Preot follows, it ou ht yo he adapted! ey att St vat 

Vile! cow tie Plaiucil’s Benefit: yet where a Libel jy general, soot pti as 


7 


348 Parergon “furis Canonict Anglicani, 

the Defendant from any certain determination and deliberation thereon, 
the Defendant is not fo much as oblig’d to deliberate or underftand the 
Libel to the Plaintiff's Behoof; yea, he may caufe the Plaintiff to be 
compell’d to declare the Meaning thereof, For the Defendant is not 
bound to divine the Plaintifi’s Meanirg ; nor ought the Plaintiff to 
ramble and wander in his Libel to another’s Difadvantage. But if the 
Plaintiff’s Intention be ambiguous, and the Defendant’s Anfwer be like- 
wife fo; the’ the Plaintiff may explain his own Intention to hisown Ad- 
vantage, yet his Iatention is not underftood to be confefs’d according to 
his own Interpretation; but, according to the Senfe and Underftanding 
which the Defendant has of his Libel. And tho’ the Plaintiff be allow’d 
judicially to explain his obfcure and ambiguous Libel, yet his Executor 
may not do the fame, as not knowing the Plaintiffs Meaning. And laftly, 
Tis to be remark’d, that when a Libel is general and ob{cure, the De- 
fendant is not oblig’d to anfwer thereunto, as I havealready obferv’d un- 
der the Title of Perfozal Anfwers. 

A Libel is, in Latin, faid to be Izeptus, when we cannot from thence 
infer, that the Plaintiff has any Right of Aion ; and if the Ineptitude 
therein contain’d be notorious, the Judge may, on a Motion made, {can- 

_ celand tear the famet; but he onghe not to cancel, reje€, or tear it 
”" (ex officio) without fome Motion made: Buta Libel, whofe Inepticude 
confilts in fomething, that is intrinfecal, ought not to be cancell’d and 
rejected by the Judge. In fuch a Libel the Judge may (ex officio) reCtify 
the Flaws and Faults therein contain’d, and fupply any Thing relating 
to the Conclufion of the Libel, as it belongs to his Office to put an end to 
Law-Suits; and herein he is not faid to proceed de Futto, but de Fure. 
But tho’ the Judge may ew officio (as aforefaid) fupply aLibel, which is 
Ineptus; yet he ought noc toadmit a Libel, wherein the Caufe of Aion 
is not exprefs’d : Buta Libel is valid, when the Intention of the Libellane 
is apt and congruous, though the Action ic felf be swept. When "tis evi- 
dent, that a Libel contains fome notorious piece of Injaltice, fuch Libel 
may, on mature Deliberation and Information had touching the Nature 
and Matter thereof, be rejected as izept; tho’ the fame does not appear 
from the Series and Frame thereof, but the fame is extrinfecal to the 
Libel itfelf: And the Plaintiff is not only barr’d from bringing his 
Adtion again, when the Libel does from the Frame and Scope of it con- 
tain an Ineptitude ; but even when it is notorious, that the Petition there. 
of isunjult. A Sentence pronounced fuper inepto Libello, is null and 
Wx. 3.17.3. Void zpfo Fure ||, tho’ the Party fhould not oppofe the fame, becaufe 
Dd. ib = a Sentence ought to be conformable to the Libel¥: Therefore if the 
co gi.X.5, Libel be éwepz, the Sentence pronounc’d thereon will likewife be of 
3. v. Foe no Moment at all. And this is fo far true, that the judge of an Ap- 
a peal cannot reform fuch a Sentence pronounc’d fuper Libello inepto, 
but ought of Neceflity to pronounce touching the Nullity thereof, by 
condemning the Plaintiff in Expences. But though a Sentence founded 
on fuch Libelbe null and void, where a Libel is required ; yet ’tis other- 
wife, where a Libel is not neceflary, as we fee hereafter under the Ti- 
tle of Sextences. What I have already related.ought to be underftood 
of an apparent Ineptitude in a Libel, and nor of fuch an Ineptitude 
as is only tacitly inferr’d and apprehended by Implications and Sub- 
tVantde tleties of Lawy;: for a Sentence is valid, if the Libel be only tacitly, 
null fen and not expre/y inept. If a Libel be inept, the Defendant ought 


tit. Quis : 
pofdie, to fay, I will uot anfwer thereunto, for that the Caufe of Suit or 
ae Attion is not therein exprefs'd||: and accordingly, the Judge ought : 


Abb ite? tO pronounce thereon. For in a perfozal Ation, the Libel oughe | 
w to 
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ft contain whe Caute of Adhon, otherwits the Defendawt is net bound ro 
tit thersuntos Bue ff the Detendant makes ao eeceprion chereunta; 
tive gudtirvad Procefs goeson, A Caule which ought ro be expred in a 
Lidic|, cing po be fuch as induces a jut Suit or Demand in Law: As 
wiles @ Credizer being Plainutf, dues by way of Allegation fay, S demand 
te rer ane Thoafend Marks, &c. But vis not neceifary co fay, rApt che 
Lite: lene converted rhe taid sum co Ins own Ule, becaute the Law pre- 
funs ik, LY a Libel containsan jaept Caufe, it cannor be declar’d and 
exjranyd afeer Conteftation of Suit: But ’tis otherwife, if it contains 
a Cauley chat ts aull. 
A Libel ought not fo much to be confider’d in mode merrendi, as in 
refpect of the Subitance and Effect of it; as in refpect of its Generaliry 
inthe way of concluding *: for things fuperfluous, or narrated in téo * Gail. 1.1 
. = _ Obf. 1. 
§eneral a manner, ought not to alter the Conclufion of a Libel, and the 3°". 
Nature thereof; fince ’ris well enough, if the Libel be clear in refpeet of inc. s. Xe 
the manner and mode of narrating the Fa&t, but ir ought to be very *N. 2 
proper in its way of concluding; for Things fuperfluoully declared and 
fer forth therein, are not the proper Obje&s of Proof A Libel ought co 
be judg’d of by its Conclufion, and not by its Narration, nor from ics 
medinms of concluding only : for the Judge ought, fromyits Conclufion, to 
collect and infer what kind of A€tion it is, that is commenc’d and en- 
tred agamft rhe Deiendant. But the Conclufion of a Libel does not in- 
terpret and reitrain the fame: And ’tis enough, if a Libel has but a — 
femptive Conclufion, or concludes prefumpticely}. But in criminal t¥is-in 
Matcers, a Narration of the Fa& alone, without any Conclufion or Peti- ° *~ ”* 
tion, is allow’d as fufficient || ; becaufe in fuch Caufes as thefe, the Law li Bart- in 
concludes, and nothing is pray’d to be given or done for the Party him- / 32° 
felf : for either the Punifhment is corporal, and then *tis apply’d to the ~ 
Body; or elfe *ris pecuniary, and then *tis due to the Exchequer. And 
hence ’tis, that a legal Punifhment fueceeds according to the Narration 
of the Fat, without any Conclufion or Petition at all: And if no Law 
or Statute prefcribys a Punifhment, °tis then left to the Diferetion of the 
Judge, and becomes Arbitrary. Thus in criminal Cafes the Law con» 
cludes the Judge, and not the Accufer. And, therefore, *ris not the 
Judge’s Bulineis or Duty herein to confider the Mode and Method, wherein 
a Libel is conceiv'd and drawn in point of its Conclufion ; but he ought ro 
confider, how the Law concludes according to the Nature and Quality of 
the Offence. . 
But ay no one can except againft, or reject a Libel, which has not. been 
jadicially exhibited, [ will firft fay fomething touching the exhibiting of 
a Libel, before I proceed to fpeak of the Exceptions, which may be made 
thereunto. Now a Libel, or (which is the fame Thing) the Plainriff’s 
Petition, is wont to be offer’d in Judgment on three Accounts *. Parf, For * Abb. Tom. 
the Plainti’s fake, who exhubitsit tothis Bad, viz. That he mey thereby & SP 5% 
declareand demand his Right in Form. 2d/y, ’Tis exhibited on the De. ** 
fendani’s Account ; That he may, on Sight and gocd Advice thereof, by 
duc Deliberation debate wich himfelf what Anfwer he ought to make 
thereunio ; or, whether it be adviteable for him to fubmit to the Plain- 
titt’s Demand, or to-oppofe the famey. And, 3dly, °Tis exhibited on che +Bare in 
feore or the Judge, that he may, from che Form ‘and Quality thereof, the 17 D. gi 
better know, how he ought ro form his Sentence, and pronounce it wich * *™ * 
Jultice, which ought always to be given according to the Form of the 
Plainuff’s Libel, or Petition in fueh Libel. By the Cteom Law, the 
Rector of a Parilh, im bringing an Aétion for the Right of the Church, : 
Sf{f ought 
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ought to form his Libel in the Name of the Church; becaufe fuch 
Rector has not a iret? or profitable Atiion in his own Name. 

Icome next to confider after what manner an Exception may be made 
againit the Plaintiff’s Libel, and how fuch Libel may be rejected on the 
Defendant’s Motion. Now firrff, the Defendant may impugn fuch Libel 
by way of Exception, if the Petition or Demand therein be infufficient- 
ly fet forth and declared, wiz. When he fays by way of Objeétion to the 
Plaintiff, That the Libel exhibited by him is fram’d sudeterminately : 
For a Libel is not valid; if the Demand or Petition therein contain’d be de- 
duced and fet forth izdeterminately. And a Libel is firft faid to be fo drawn, 
when fuch Libel or Petition does not exprefly mention the Plaintiff’s 
Name, Addition; and Place of Abode; which ought of neceffity to be 
therein contain’d, that there may be a full Cozfat of the Plaintiffs 
Perfon. 2diy, When the Defendant’s Name, Addition, and Place of 
Abode are not therein fpecify’d ; and this for the like Reafon. 3d/y, When 
the Judge’s Name and Authority are not therein defcribed. ship When 
the Name of the AGtion is not therein fet forth. But chis laft is only an 
Exception, according to fome of the Doftors, it not being now every 
where in Pra&tice. But though it be not neceflary (efpecially by the 
Canon Law) to exprefs the Name of the ACtion in the Libel by a con- 
ceiv’d Form of Words; yet the Caufe of Suit*, or Mode of Concluding, 
oughe to be exprefs’d. 52/7, When the Libel does not declare and fet 
forth the Matters in Controverfy in Latin call’d Res petitas: for thefe 
Things, doubrlefs, ought to be exprefs’d in a Libel}. 65/y, When it 
does not name where the Thing was done or tranfacted ; tho’ this is not 
much in ufe atthisday. 7tbly, When it does nor mention the Day on 
which the Libel or Petition was exhibited; for if a certain Day be not 
exprefs’d, we cannot know whether twenty Days (more or lefs) have 
pafs’d fince that Time, as the Law requires. 824, When it does not 
contain the Day, Year, and Name of the Prince, to whom that Province 
or Diocefs is fubjett, when and where the Suit iscommenc’d. In all thefe 
Cafes, according to the Civi/ Law, a Libel is deduced iudeterminately ; 
and as fuch, may be obje€ted to. But all thefe Things are nor firidtly 
purfued and obferved with us here in Bglaud : for we do not obferve 
the laft ; nor have we any regard to the twenty Days, @c. Whena crimi- 
nal Procefs is made per viam querele, which is wont to be defcribed ac- 
cording to common Pra€tice, the Place where, and the Time when a 
Crime is committed, ought of neceffity to be inferted in the Libel or- 
Articles in a folemn Form or Manner, unlefs the Denunciation be made 
touching a Crime committed again{t the divine Majefty, as Blafphemy, 
and the like; becaufe fuch Solemnities as thefe are not then required. 
But in a Complaint of Injury, the Time and Place, when and where 
fuch Injury was done, ought to be folemnly inferted in the Libel, tho’ "tis 
otherwife when the Injury appears by the Parties own Confeffion. 

In refpect of the Amendment and Alteration of a Libel, ic is noe al- 
low’d of more than once in the Courfe and Pleadings of a Caufe; but if 
the Libel fhall in any part of the Proceedings appear to have an Inep- 
titude therein contain’d, the Defendant fhail be difmifs’d from the Zz- 
fiance of the Suit. In fingular or particular Aion, a Libel may be 
amended in four Cafes by adding thercunto. For, firff, it may be thus 
amended in the Matter of the Petition, ofz. in refpett of the Thing de- 
manded or fued for, as when Iefs is demanded than is due: And io fuch 
a Cafe, an Amendment is allow’d both after and before Conteftation of 
Suir, even to the Time of a Sentence pronounced ||. 2d¢/y, An Amend- 

ment 
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ment may be made to a Libel in refpett of the Subitantials thereof 
3dly, A Libel is frequenely amended in regard to the principal Qualities s 
of fach Libel*. And, 4¢/y, It may be amended in refpert of its adverti- fae Ms 
tious Qualities. According to Barro/us, and the reft of the Dottors, when . 
any Libel is amended before Conteltation of Suit, the Plaintit¥ may then 
amend the fame by adding a greater Sum without a new Procefs on the 
feore of the former Libel amended ; but, atter Conteltarion of Suir, the 
Plaintiff may not do this: Bur this Opinion (I think) is not true, fince 
a greater Sum may be demanded even after Conteftation of Suit without 
a new Procefs or Citation. Foran Error in a Libel may be correted af 
ter Conteftarion of Suit on due Proof made to the Judge of fuch Error: 
and this alfo holds good in Law, tho’ there be a Term alfign’d ad delibe- 
vandum; becaufe any one may err in Deliberation itfelf. And, there- 
fore, in refpe&t of an Error, any one may amend his Libel, even after 
Conteftation of Suir, if he proves his Error. But before Conteltation 
of Suit, an Error may be corrected in a Libel without fetting forth and 
proving the fame; becaufe a Perfon may then revoke his own Libel at 
pleafure. But this Conclufion impugns the receiv’d Opinion of the 
Doétors, faying, That every one is fo bound by a Conteftation of Suit to 
that Inffawce, as that he cannot again recede from ir: Becaufe Contefta- 
tion of Suit cannot include and comprehend fuch Things as are after- 
wards deduced and broughe into Judgment: and fo far the Opinion of 
the Do@ors, that a Libel cannot be corrected on the Score of any jult 
Error ; but there oughe to be a new Libel, and a frefh Inftance. ’Tis to 
be noted, that in a Cafe wherein Amendment or Change of the Libel is 
fuffer’d, a Perfon thus amending his Libel, or changing the Nature of 
his Action, is oblig’d to a Refulion of fuch Expences as the Defendant 
has been at thro’ the Plainciff’s temerity in his former Proceeding, for 
that he did not in the Beginning fufficiently confider the Matter with 
himfelf, nor weigh the AGtion as he ought to have done: For he ought 
to have come prepared and well inftru&ted to act. But this refufion 
of Expences ought to be taxed by the Judge. 

Judicial Pleadings are either made wed eoce, or cl{ein Writing; and 
fuch on the Plaintiif’s Side as are nade efed voce, are properly ftiled Peti- 
tions groffa mode; but fuch as are exhibiced in Writing, are ufually 
rerm’d Ljhels : And fucha Writing may contain feveral diitin& Petitions 
againft the felf-fame Perfon being the Defendant. A Libel is not requir’d, 
where the Proce(s is fine figura ‘fudicié}: Bur then fome Petition or other + Abb. in 
Qyalis Qualis ought of natural Right to be exhibiced, and in no wife * ‘jem 
omitted. For tho’ the Solemnity of a Libel be taken away, yet there is **" 
required fais gualis Petitio in the way of a fimple Petition, containing 
only a clear Narration of the Pa& without any Conclufion, whereby the 
Defendant may deliberate whether he will fubmic or contend in Law : 
And afterwards the Notary or Regifter ought to reduce the {fame into 
Wricing or the Acts of Court; for fuch a Petition may be made ore te- 
HLS 

A Citation ought to be previous to a Libel, though in fume Places ’tis 
otherwife: And, therctore, the jadicia/ Procefs begins from the Citation fj, 11 Bart in 
and not from the Libel. But fome will have it to be the belt Practice 5", *™ 
for a Judge ro fee the Libel, before he decrees a Citation; becaufe if the 
Libel contains any Thing which is unjuit, he oughr not todecree a Cita- 
tion. But a Libel may be given to a Perion thar has not been cited, if *Paul. ce 
he be found ia the Conlittory, or in open Court, onthe Account of any 73; p. as, 
other Caule*. A Libel has nor the Force of a Demand or Interpellation; ; 1. 19. 
and, therefore, fuch Demand ought to be made before the Libel be ex. i“? 

hibited. 1M $i, 


7 


352 Parergon Furis Canomct Anglicam. 
hibited. But fuppofe that more is demanded in the Libel than is due 3; as 
for Inftance, IT owe you ten, and you demand twenty Pounds; or Lowe 
you part of a Thing, and you demand the whole thereof: Ozaere, Whe» 
ther I may, in this Cafe, /rmply deny the whole Demand ? And it feems, 
that I may: for if the Pofition of a Libel be falfe in any Part thereof, 
1 may in my Anfwer deny the whole Pofition, in regard to that Part 
*abb.in which is falle*. But the Party Libellant feems to confefs whatever. is 
‘ contain’d within the Compafs and Words of his Libel +, according to a 
+ Abb.in Maxim in Law, viz. Oud ponit, fatetur. Wherefore, if the I. thellant 
¢ 35-% 2 propounds any Thing in his Libel which makes againit himfelf, he muft 
*Pauk de abide by it, tho’ to his own prejudice®. A Libel is juftify’d by the Ads of 
Cafr.in Court; and tis fufficient, that the Quality for which the Action is given 
12 625 be found in thofe Acts, tho’ not found in the Libel itfelf Where a 
, Power is given to a Perfon in refpedt of fome certain Quality, the Party 
Libellaut, in the firft place, ought to verify and make good that Quality : 
For a Libel founded on a certain Quality, falls to the ground, if that Qua- 
lity be not prov’d. 

Tn a doubtful Cafe, a Libel ought to be fo interpreted, thatit may fuit 
and agree with the Perfon of the Judge, and the Right of the Plaintiff; 
HAbb-in and the Thing itfelf, in Demand, may have fome validity ||: for the 
& 5% 2 Words of a Libel ought not only to be underftood in favour of the Lé- 

bellant, but ought even to be fo expounded, as to fupport and include his 
Intention, as much as poflible. For, fays the /dbot, the Words of a 
Libel ought to be taken in a large and wide Signification, that they may 
include the Plaintiff’s Intention. But this Rule, which fays, That the In- 
terpretation of a Libel ought to be madein the favour of the Lihe/Jant on- 
ly, proceeds and takes place when the Ambiguity thereof confilts in fome 
Points of Law alone; and not ina Matter of Fa&. Butina criminalCaufe, 
according to Socizus, a Libel or Articles ought to be expounded in fa- 
vour of the Defendant. By the Cawon Law, the Plaintiff ought to deliver 
unto the Defendant a Copy of the Libel at his own Expence, and here- 
unto he may be compell’d: But by Practice in our Courts, the Defendant 
takes out this Copy at his own Charge, if he will have it. And, by the 
Common Law of Eawgland, when a Man cannot procure the Copy of a 
Libel at the hand of an Hcclefiaftical Court, there lies a Writ Copia Lé- 
*Reg Orig, belli deliberandi®: And by a Statute of the Second of FA 5. Cap. 3. If 
F.N. B. 5%. the Judgeof the Spiritual Court denies the Copy of a Libel to any Per- 
fon impleaded there, and demanding the fame, a Prohibition fhall be 
awarded Ououfg, And *tis the fame Thing, if the Copy of a Prefent- 
ment be refufed or denied him: For reading of a Prefentment to the 
Party is not fufficient, fince a Copy ought to be deliver’d as well on the 
Articles of a Prefentment as on ether Libels; to the end, that.on a Sur- 
mife or Suggeftion, it may appear whether a Writ of Prohibition ought 
#Kebl. Rep. to be awarded thereupon to the Spiritual Court +. 
voh5-P597- a difcreet Judge and Advocate ought, in the firé place, principally to 
confider the Form of the Libel, and the Quality of the Action propound- 
ed, becaufe a Judge ought to form his Sentence according to the Manner 
and Petition of the Libel as aforefaid ; for if he fhall pronounce Sentence 
in any other manner, o72. cither contrary to, or befides the Form of 
the Libel, he fhall be cenfured as a weak and ignorant Perfon, and his 
Sentence may be appealed from. [I have already hinted, that ’tis enough 
for the Plaintiff to propound the Fa& without expreffing the Name of 
the AGtion in his Libel: But then he ought todo it in foclear a2 manner, 
pwede that the Right of bringing hisA@ion may be inferr’d from thence, A 
L 8. C. ,, recufatory Libel or Allegation ought to be offer’d before the judge recus’d te 
Se DNs Ey 1 
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if he be prefent in Court ; elfe ic ought co be exh hited before the Judge 
of that Place where the Parry dwells, and this Judge ought to compel 
the Parties ro chufe Arbierators, as I {hall hereateer obwrve under the 
Tite of Recu/atuwn 
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Of a Licence, and the Power thereof. 


Licence, in Lasiz called Licentia, is derived from the Verb Ficea, 
A Lices, Licui; and is a Power by Grace and Favour granted unto 
a Perfon for the doing fome Thing, which it was nor !swiul for him to do 
before fuch Grant made *, It is fometimes in our Books term’d 2 Grace, * Lindw, in 
and fometimesa Facwity; and is equivalent untoa Diipemigsion in many Re- we li, a 
fpe€ts : Bur ftriGly fpeaking, a Difpeniation has only Phaze in caleot Ne conc” 
ceffity; but a Licence obtains without any Caufe of Necefficy whacfoever. 
Ik a Licence bea Grace, it has a perperual Durarion and Continuance after 
it is once granted +, ualefS fuch Grant be limiced to a certain Time or tier. 14 6 
Dfe i}: And, morgover, it follows from hence, thar a Licence oug fir te v3: 435 
be conftrued and taken in an extended Senfe, becaufe ir is a Matter 0: . — > 
Grace and Favour*, Upon which account Temocenteus obleives, thai * X.5. 4% 
if a Licence or Faculcy be granted toany one, of going to the Shoals, * 
or for any other Reafons whatfeever, fuch Licence does not expire on the 
Death of the Perfon that granted it}, tho’ the Glois on the Law, qucted +X. 3.4.16, 
in the Margin, intimates the contrary. But [ make no doubt, but thae 
a Succeflor may always, upon a good Account, and tor jult Reafors, re. 
voke a Licence granted by his Predeceffor |. Croke in his Reports af #X.1.629, 
firms, That a Licence of its own Nature cannot be wivhour Writung *; * Croke» 
And I think, his Ofinion, generally fpeaking, is well warranted from Ber 219% 
the Books of the Canon Law, etpecially where a Licence is granted ox 
provifione Lominis, aud not ex inftitutionw Lezis. 
A Liceme which is extorted or obcain’d by undue Means, is not pro- 
perly callud a Licence, according to the Archdeacon +: And as a Mandate tInc. 24 
or Commiilion is of neceffity previous unto the receiving of any Office "=" * 
or Truft, fo likewife in all Cafes where a Licence is granted, which is 
but another kind vf Commiffion, ic ought to be previous unto the AG 
itlelfil; as in the Cafe of a Curate, Schoolmatter, and the like, But tlvic3. 11. , 
where an Authority is req tired, the fame ought to he apply’d in ele Ade 
itfelf incontinencly, either before or after it * Buz whena Mau’s Confeat * J. 1 21 2. 
iy Only required, then it is well enoughif it be either previous or ub 
fequent unto fuch Act: But if a Man’s Advice or Couniel be necelfary, 
then it ought to be previous tothe AG f. = We _ read of itvergl kinds of £D. 26.5. 
Licences in our Law souks |}, ag a Licence to preach, a Licence to mun 4° 2% 
ry without pubiithing the Banns of Matrimony, a Licence to puirchate (47), ame 
in Mortmain, a Licence of Appropriation, a Licence to teach Suluol, yes. Nou 
and the like ; fome of which are founded upon Difpemtation, orhers upen > 
Permiifion, a third fort upon Apprubacion, a foureh tat are only Gu. 
fional, and a fitch fore are entirely founded upon an Abufe cf Power, ag 
being rather defign’d to get Money from the Perfor, than ro dp any Ser 
Vice t© Religion, or Good to the Srate. No one can grans a Licence 
unto himislt, er for his own Advani ge, hecgufe fuch q Ligense has 
fetter not 
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* Bald. ut not serminos babiles®; for the Perfon that grants a Thing, and the Per- 
Hp a fon that receives it, mult be different Perfons, fince no one can give to 
himfelf. In Things prohibited, and which cannot be done without a 
Licence obtain’d, the tacit Confent of the Perfon who fhould grant it is 
¢Lap. alleg. not fufficient +, becaufe in all fuch Cafes, an exprefs Confent is required : 
$7-N.3 And the Perfon who affirms himfelf to have a Licence for the doing of a 
Thing, ought to prove the fame by exhibiting the Licence. A Clerk in 
Orders, cannot adminifter the Sacrament of the Eucharift unto the Par 
tifhioner of another Church, without a Licence obtain’d from the Bi- 
i lean Sb. fhop of the Diocefs, or the Parfon of the Parifh ||, where he admini- 
22 ‘fters the fame: nor fhall any Credit be given to a Perfon that affirms 
himfelf to have fucha Licence, nor to the Parifhioner averring the Truth 
thereof; but he ought to fhew his Licence in Writing, or prove from the 
Parfon of fuch Parifh that he had Leave fo todo. Anda Curate, who 
is not Parfon of fuch Parifh, may grant fuch a Licence, though he be nor 
in Priefts Orders. Nay, fo fevere is the Cazow Law in this refped of 
the Sacraments, that ic will not fuffer a Parifhioner to receive the Sacra- 
ments of the Church from another Parifh-Prieft, or any Clergyman 
whatfoever, without the f{pecial Leave of his own Parfon; and if he 
“Cl. 071 fhall a& contrary hereunto, he fhall be excommunicated ipfo fabio* : 
And hence it is, that no one ought to folemnize Matrimony without the 
particular Licence or Leave of the Parifh-Prieft firft had and obtain’d 

thereupon, becaufe Matrimony is a Sacrament in the Rom# Church. 
Though a Prieft by his Ordination receives Authority to preach the 
Word of God, and to adminifter the Holy Sacraments in the Congrega- 
tion, where he fhall be lawfully appointed thereunto; yet, notwithitand- 
ing this, he may not preach without the Licence either of the King, or 
his refpeCtive Archbifhop, Bifhop, or other lawful Ordinary, or of one of 
Stat.1. the Univerficies of Oxford or Cambridge t. Buta Licence by the Bifhop 
Mar. cap 3+ of any Diocefs is fufficient, though it be only to preach within his Dio- 
ol r' *- cefs, the Statute not requiring any Licence by the Bifhop of the Diocefs 
73 Hille where the Church is|. Heretofore, the Neceflity of Baptifm to new- 
cap-12 born Infants was fo rigoroufly taught, that for this Reafon, they allow’d 
At Lay People, and even Women to baptize a declining Child, where a Prieft 
could not be immediately found: And this Office of baptizing in fuch 
Cafes of Neceffity was commonly perform’d by Midwives, which very 
probably firft introduced the Licenfing of Midwives by the Bifhop; be- 
caufe they were firft to be examin’d by him or fome deputed Officer, 
whether they could repeat the Form of Baptifm, which they were in 

hafte to adminifter on fuch extraordinary Occafions. 

In antient Times, the ‘Cathedral Church, according to the Council of 
Lateraz, was to provide a Mafter, and to maintain one out of the 
Eitate of the faid Church, who was to infirudt the Clergy belonging to the 
faid Church, and other poor Scholars gratis ; (for he was not to demand 
any Money and the like, under any pretended Cuftom whatever) and 
hence it came to pafs, that the Bifhop had the Licenfing of fuch Matter, 
as being provided by the Church, who was to have no Fee upon fuch 
Account, under pain of Deprivation. Nor could a Bifhop interdiG@ or 
reftrain any Perfon that was fitly qualify’d to teach School, from fuch Em- 

5.5% ployment, on fuing out a Licence. In the Decretals *, we read of fe- 

-& 4 ‘yeral Laws touching this Matter, after the Church fet up for the Care and 

Infpection of Learning, which weaken’d the Power of the Laity very 

much ; and Iam inclin’d to think, that this Licenfing of Schools by the 

Clergy, has done no great Service to Religion itfelf, however it was at 
firft intended. 

Of 
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Of Liturgies, otherwife called Common Forms 
of Prayer. 


HE Word Zsturgy, in the general Acceptation of it, fignifies the 
performing of fome publick Office or Work; being deriv d from 
the Greck Verb -«yiir, which is to perform fome Service for the Pub- 
lick : And from hence, according to the Ufe of the Church, this com- 
mon Term is by a Metaphor apply’d to Things of a divine Nature; 
and, having oftentimes a larger Signification, it denotes every Office of 
Picty whatfoever, as in St. Paul's Epiltle to the Romazs *, where *tiy (CP '* 
faid, Thetr Duty is to minifter to them in carnal Things, that is to fay, ~ 
to adminilter Supplies to the Poor. And in his fecond Epiftle to the 
Corinthians +, °cis likewife faid, “The Miniftration of this Service, not tap > 
only fuppliech the want of the Suizts,”é5c. But in a more confin’d Senfe * ** 
of the Word, *tis generally taken to denote fome Office or Function in 
the Church, as in his Epiftle to the Hebrews ||. ‘‘ Every Prieft flandeth Cap. 10 
“ daily miniftring and offering fometimes the fame Sacrifices, which can “*" 
“ never takeaway Sin:” {peaking thereof che Pricits of che O/d Teftament, 
who are faid acfeoc. And thus Chrift is faid to be team wedi, the 
Minifter of the Sanctuary *: And in this Senfe, St. Paud likewife ftiles the * Heb. c. 3 
Preaching of the Goipel by the Word a-tws2 j And thus the Word Litur + Re 
gy, in the antient Church, fignify’d all Holy Offices perform’d by Bifhops, —— 
Priefts, and Deacons; and (perhaps) it denoted the Books themfelves, 
containing fuch Offices, and the Forms of publick Adminiftrations, as 
now with us ; For by a Liturgy of Prayers, we can underitand nothing 
elfe buc the publick Forms then in common Ufe. 
We have very carly Proofs of fome common Forms or Prayer, which 
were generally ufed in Chriftian Churches, and were the Foundation 
of thofe antient Liturgies, which were, by degrees, much enlarged, as I 
fhall obferve by and by. And the Interpretations of latter Times, dono 
more overthrow the antient Ground work, than the large Additions toa 
Building, do prove there was no Houfe before. But though it fhould be 
faid, that fuch Liturgies were, or could not be the Licurgies of St. F.zmas 
or St. Afark, becaufe of fuch Errors, Miftakes, and Interpretations of 
Things, and from the Phrafes of later Times ; yer this is not an Argu- 
ment againft the ancient Ufe of Liturgies in the Churches of Femp/zomg 
and Alexaudria, fince we find, even in Origes’s Time, an entire Colle 
produced by him out of the f/exemdricn Liturgy |. And the like may y Bitligh. 
be fhewn as to orher Churches, which, by degrees, came to have their Pa 
Liturgies, or fer Forms of Prayers, for general Ufe among them, which 
were {ometimes ftiled the pudlich Offices of the Church. In the old 
Saxon Canons, the Presbyters are required to ufe and read thefe publick 
Offices conftantly at Prayers in their Churches ©: And fo it was decreed * Cone. 
in the Council of Claeefkec, and by the Canons of Egbert +, and King Gq- Ane: volt 
gark, Indeed, fome Perfons have fince thought ic unlawlul to pray fcin. 2 
«0 God in fer Forms of Words ; but thofe thar are of this Opinion, doi Cam 45. 
hor pretend ro any Lufpiration, but only to {ome inward Help trom a fran- 
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tick Devotion of Mind in their prefent and fudden Conceptions of Prayer, 
whereby they are more earneftly excited to implore the divine Bleffings, 
and the Forgivenefs of their Sins. Iwill not here enter into any Difpute 
with them concerning this Matter, having never yer met with any folid 
or convincing Argument to determine, why the Holy Spirit fhould be 
lefs affitting to us when we pray for a Thing ina fet Form of Words, 
than when we pray for it ina loofe and rambling Manner, according to 
our own Fancies and Emotions. In the Rowaz Church there were al- 
ways Forms of Prayer, as may be feen in their AiJals, Breviaries, 
Rituals, Pontificals, Manuals, Rofaries, Gc. For tho’ that Commu- 
nion has deviated much from the Purity of the antient Church of Chrift; 
yet, in refpeét of publick Liturgies and common Forms of Prayer, it has 
follow’d the Primitive way of divine Worfhip in every Thing, but in 
Idolatry and Superftition, which have been fince introduced for the 
Grandeur of the Romifb Clergy. But thoie Offices beforemention’d, 
and which were ufed in the Romifb Church, being fo many; and every 
Religious Order having likewife fome peculiar Rites and Services adapt- 
ed tothemfelves, and to be perform’d on the Saint’s Day which belonged 
to their refpective Orders, it was formerly a very difficult thing to under- 
ftand in what manner to officiate. In the South Part of England, the 
Offices were generally received after the Ufeof Sarum ; andin the North 
after the Ufe of York; in Scuth TPales, aiter the Ufe of Hereford ; and 
in North Wales, after the Ufe of Bangor; and in Lincolz, and other 
Places, there were proper Offices to be ufed: And when any Prelate was 
made a Saint, there were ColleGts and particular Forms ufed in honour 
of him in his Diocefs. And thus ftood the publick Forms of Prayer till 
Edward the Vith’s Time here in Eugland. 

For upon the Reformation of Religion, or foon after*, thefe Forms be- 
ing found full of Superftition and Idolatry, the Prote€tor, and the reft 
of that King’s Council, thought it expedient to have one uniform Order 
of publick Worfhip throughout the Kingdom, and to prepare and com- 
pofe fuch a Horm, a Committee of particular Divines was appointed, viz. 
the two Archbifhops, fixteen other Provincial Bifhops, and fix Doéors 
of Divinity, to examine and reform ail the old Offices of the Church. 
And upon the Examination thereof they found them fo Supertftitious, 
that they rather refembled the Rites of Heathens than Chriftians: and, 
therefore, they rejected every thing which was not warranted by Scrip- 
ture ; and reduced other Matters to their Primitive Purity. Inthe com- 
piling this Book, the Reformers began with the Morning and Evening 
Prayers, which they put almoft in the fame Form we now have them, 
only the general Confeffion of Sins, and Abfolution to Penitents were 
omitted. The Communion Service was likewife the fame as it is now, 
only the Ten Commandments were not read in that Service. And be- 
caufe Religion was clouded and encumbred with many Ceremonies, they 
therefore rejected all {uch as had been abufed by Superftition, retaining 
fuch as were decent, and which tended to move our Affections by fome 
apt and good Significations ; and they prefix’d a Preface concerning fuch 
Ceremonies, which is the fame as now printed bejore the Book, Bur 
thefe Alterations in the publick Offices of Worlhip, occafion’d great 
Heats among the People, which were excited chiefly from the Pulpit, the 
Clergy being very unwilling to part with thofe Methods whereby they 
govern’d the Laity: And, therefore, Preaching was prohibiced for a 
Time to any Perfon not licenfed by the King or his Council, or by Arch- 
bithop Crazmer. Afterwards the major part of the Committee framed 
a Bill which they brought into the Houfe cf Peers on the ninth Day of 
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December *, and which lay before them for a long while; for cight of *Pem Wa, 


the fixteen Bifhops, who were of the Committee, and three ‘Temy ral 
Lords, protefted againit it ; whereby they fhew’d their unwilling- 
nefs to make any Alcerations, rho’ they were refoly’d to ohey when 
it was enacted intoa Law; which fee ar largewith the Preambie there- 
unto. Bat becaufe fome things were contain’din that Liturgy, which 
fhew’d a Compliance to the Superitition of thofe Times, and iome Ex- 
ceptions taken to it by fame Men at Home, and by Culex abroad, 
therefore it was review’d two Years afterwards, in which Murti2 Pacer 
was confulred, and fome Alterations were made init, which confifted in 
adding fome Things, and leaving out orhers, The Additions were, iz. 
a gencral Confefion of Sins, a general Abfolution to the Penitenr, and 
the Communion to begin with Reading the Ten Commandments, and a 
Rubrick concerning che Pofture of Kneeling, which was afterwards or- 
der’d co be left out, bur is now again explain’d, asit was in K. Edesard’s 
Time. The ufe of Oil in Confirmation, and Extreme Unctiou, were 
left our, and fo were Prayers fur Souls departed, and what tended to a 
Belief of the rez? Prefence of Chrilt in the Euchars/t. Afterwards a 
Bill was brought into the Houfe of Peers ¢ to enjoin 2 Conformity to this 
Book, with thofe Additions and Alterations; which Bil then paft into a 
Law. Buronthe King’s Death, which happen’d foon after, this Liturgy 
was laid afide; and fome of thoie Divines, who had been the chief Pro- 
moters of it, fled beyond Sea,where at Frazkfort there happen’d a Conten- 
tion amongit them: for fome thought they ought to accommodate the 
Worfhip of God in conformicy to the ufage of the People there, and 
nearer to the Gevec.z Form, that all might be united in one way of Wor- 
fhip. Buton Queen Alzry’s Death it was again appointed || to be ufed by 
every Minifter, tho’ not as before ; for upon a Review of feveral Divines, 
foms Additions were made to it, of, There were added certain Leffons 
for every Suzdzy in the Year, two Sentences added on the delivery of 
the Eucharijl, intimating to the Communicants, that Chrilt’s Bedy is 
not prefent inthe Elements, @c. The Form of making Bifhops, Priefts, 
and Deacons, was likewife added. There were fome Alterations made 
in the Reign of King Fames I, but thofe werein the Rubrick only. As for 
the Additions of Thankfgivings at the end of the Litany, and the Prayer 
for the King and Royal Family, which were not in the laft Book, they 
were added by the Authority of the King’s Commiffion ; and are ftill in 
force by virtue of his Proclamation; and fo are the Prayers for the In- 
auguration of our Kings and Queens, ¢c. 

Anthems were anciently added to the Liturgy by Pope Dawafus, 
who order’d them to be fung in Churches: about ten Years after the 
firft Council of Nice, Marcus, Bifhop of Rome, appointed the Nicene 
Creed to be fung after the reading of the Gofpel: And Pope dua/afeus 
decreed, that Men fhould hear the Gofpel read in a ftandiny Polture. 
Pope Sabreius the Firkt introduced the Diltin€&tion of Canonical Hours for 
Prayers: And Pope Zepderizus order’d, that the Wine in the Buacharift 
fhould beconfecrated either in Cups of Gold, Silver, or Pewter, and not 
in wooden Cups or Glafs, as had been done before ; and that all Chri- 
itians above fourteen Years of Age fhould receive the Communion upon 
Bafter-day. The Samffus or Hymn beginning, Body, flaky, Ely, Lord 
God, Gc. was inftituted by Pope Sixrws to be fung at the Celebration of 
the Bucbarif?; whereas, before this Pope’s Time, the Communion was. 
perfermrd wichout the mixture of any human Inititution wherever. As 
ic was 3 receiv’d Cuftom in the Mebrew or Few Synagoaue to read 
fome Portion of Scripture ourof the Law of ‘Mies on every Sabbath-day 
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throughout the whole Year, and fome other Portion of Scripture out of 
the Prophets ; fo ’tis particularly enjoin’d by the Holy Liturgy in the 
Chriftian Church to-read fome Leffons out of the Old and New Tefta- 
ment every Day, fo that the whole may be read thorough in the Year ; 
and likewile decreed, that the Domelogy or Gloria Patri, Ge. fhould be 
repeated at the end of every Pfalm, and gave Authority to Ferow’s 
Tranflation of the Bible, according to Platina. 


Of a Mandatory Writ, in Latin filed a 
Mandamus. 


INCE a Writ of Mandamus is frequently dire&ed to the Ecclefi- 
S aftical Courts of this Realm, I fhali here mention fome Cafes where- 
in fuch Writ has been awarded, Now a Mandamus \ies to the Ecclefi- 
aftical Court to {wear Church-wardens eletted by the Parifhioners, upon 
a furmife thar the Cuftom of the Parifa has been fuch, thatthe Inhabi- 
tants thereof fhall chufe their Church-wardens exelu/fively of the Parfon 
er Minifter thereof; who ought, by the Canon, to chufe upon any Dif 
pute arifing abour fuch Ele€tion, one of the faid Church-wardens: for 
if the Cuftom has been fuch, the Bifhops Officers ought not to refufe to 
admit and {wear fuch Church-wardens thus,elected by the Parifhioners, 
under any Pretext, of the Canon ||; but fall be obliged to admit and 
fwear the Church-wardens chofen by the Parifh: and hereupon feveral 
Mandatory Writs have been granted, as we may fee in the Books of 
the Common Law*. The Parifh of Hrhelburga in Londom, alledg’d 
a Cuftom, that the greater Party of the Parifhioners were wont to 
chute their own Church-wardens ; and they chufe two, and the Parfon a 
third. The Bifhop’s Official gave Oath to one of them chofen by the 
Parifh, but refufed to fwear the other, and would have fworn the Party 
chofen by the Parfon, in oppofition to the Choice of the Parifhioners ; 
whereupon the Parfon libelled in the Ecclefiaftical Court: And a Maz- 
damus was bereupon pray’d and granted, that the Official might fwear 
the other who was chofen by the Parifh; Anda Prohibition was likewife 
moved for to ftay the Suit in the Kccleliaftical Court. Touching the 
Mandamus the Judges doubted, and delired Precedents and Records. 
might be fearched : Buc at leagth Precedents and Records being fhewn, 
a Mandamus was granted after feveral Motions. Bur there being a Suit 
in the Hcclefiaftical Courts by the other whom the Parfon chofe, a Prohibi- 
tion was granted without any Difficulty: Bur at firfl, the Counfel pray’d 
a Prohibition for not {wearing the other, which the Court refufed to 
grant, becaufe there was no Proceeding in, the Ecclefiaitical Court; and 
a Prohibition cannot be granted where there is no Proceeding by way of 
Suit 4. ; 

Secondly, A Mandamus. lies 10 the Ecclefiattical Court touching the 
Probate of a Will under Seal, if the Ordinary fhall refufe to admaic the 
Executor thereunto. The Cafe was.this: An Executor named in a Will 
had taken the ufual Oath, and chen tefuied the Executorfhip. But (after 
a Caveat entred, and another had endeayour’d to obtaim Letters of Ad- 
miniftration) the Executor came, and, defied a Probare of the Will under 
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Seal, and contefted the granting of Letters of Adminiftratioa: which 
was adjudg’d againft him, as fuppoling him to be bound by his refufal. 
And after an Appeal to the Court of Delegates, a Alaadoans was pray'd 
and granted by che Temporal Court: For having taken the Oath, he 
could not be admitted co refufe, rhe Ecclefiaftical Court having no fur- 
ther Authority herein ; and the Cavear did not alrer the Cafei, Nore, i vent. 
the Oath was taken before a Surrogate, but that was all one. {a the! me i 
like manner, a Alazdamus was pray’d and granted co compel the Judge had 
of the Prerogative Court co grant the Probate of the Will of one Deakin; 
who, being made an Executor in Truft with fome others by one Brown, 
died ; and Adminiftration, with Brocww’s Will annexed, was granted io 
one JJuvy. See the Cafe at large in Raymond's Reports *, *P. 336, 

A Mandamus was alfo pray’d and direfted to the Church-wardeas of *” 
the Parifh of Kizg(more in Hampton, to reftore Fobu Ifes to the Place 
of Sexton there, who had been deprived, and it was granted. And the 
Court faid, that it had been granted for reftoring a Parifh-Clerk, as well 
as Church-wardens +. In this Cafe of a Sexton, it was at firlt doubred, + Vene. » 
whether che Court fhould grant it or not, he being rather a Servant than fap, yp 13> 
an Officer ro the Parifh, or one that had a Freehold in his Place. But 
from a Certificate {hewn from the Minifter and divers Parifhiioners, that 
the Cuftom was there to chufe a Sexton, and be beled it for Life, and that 
be bad tes0 ‘Pence aYear of every Houfe ia the Parifa, the Court grant- 
ed a Mandamus dire€&ted to the Church-wardegs!]. I mention this Cafe, | Vent ut 
becaufe a Sexton and a Parifh-Clerk, are Perfons in the Service of the AUDe Be 153+ 
Church, and, confequently, fubjett to the Ecclefiaftical Laws. 

A Perfon, being chofen Clerk of a Parifh-Church, was put in and con- 
tinwd Clerk three or four Years, but was never {worn; and now a new 
Parfon put him out, and {wore another in his Place: Whereupon a Writ 
of Reftitution was pray’d, and this was cumpar’d to the Cafe of 2 Disfran- 
chifement, where RKeftitution lies. But two of the Judges (the other 
being abfent) would not grant it *: And the Chief Juitice faid, chat the * Trin. 77. 
Parfon had nor Power to ouft him, becaufe ig is a temporal Office, with © ®* 
which the Parfon has nothingtodo. And, further, they conceiv’d, thar 
the Clerk had a Remedy at Law; wherefore they would not award a 
Writ of Reftitution, but faid that if the Clerk was never {worn, they 
woud award a Waadamas to fwear him, to which the Counfel affent- 
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Of Marriage or Matrimony, otherwife called 
Wedlock. 


Arriage isa lawful coupling and joining together of Man and Wo- 
man in one individual State or Society of Life, during the Life. 
time of one of the Parties*; and this Society of Life is contratted by the *p, .-, 1. 
baad an guy Peper the mite powrants each other. It . 
was firit initicuted by G imfelf in Paradi ween Zz and Gee 
that Man might not be alone, byt that e might veueay Lint 
affit him in the Comforts, as well as in the Neceflities of huraan Life: 
And as it was ordain’d before Sin came into the World for the Propaga- 
tion, 
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tion of Mankind ; fo ir is now likewife made ufe of asa Remedy for 
Man’s Weaknefs and Infirmity, after Sin entred among us, in order to 
reftrain a vagous Concupifcence. And furely fince it was firlt introduced 
by the Divine Will and Command, it muft be a good Thing, and may 
be praCtis’d without Sin ; however the Paffions of Men may have abufed 
this Holy State. Among the Papiffs there is a threefold matrimonial 
Good, ez. what they in Latin call Fides, Proles and Sacramentum : 
And this threefold Good, they fay, wasin Chriff’s Parents. ‘There wasa 
Fides, becaufe there was no Adultery. Chri/ff himfelf wasthe Proles or 
Offfpring. And there was a Sacrament, in their Notion of ir, becanfe 
there was noDivorce. And as the firft Caufe and Reafon of Matrimony 
ought to be the Defign of having an Offfpring ; fo the fecond ought to be 
the avoiding Fornication: And, therefore, in the Beginning of the 
World, the Precept of the Law of Nature, or rather right Reafon itfelf 
oblig’d every one to a Contra& of Matrimony for the Neceffity of hu- 
man Propagation ; for if ever there was a Neceffity of propagating an 
Offfpring, it was furely in the early Ages of Mankind, when the Race of 
Men was thin, and the Earth was unpeopled. And in refpe€t of the fe- 
cond Reafon, certainly the Romifh Church does very ill in forbidding 
Marriage to the Clergy, fince fo few of its Clergy avoid Fornication and 
Adultery, which that Church thinks a far le{S Sin in a Prieft than Ma- 
trimony it felf; as Clofler, and others heretofore maintain’d, tho” they 
are fomewhat afham’d to own this Doctrine at prefent. Sylvius AEneas, 
Panormitan, and other Writers of the Romifh Church, were all againft 
the Marriage of Bifhops and Priefts: But Caffazdra, who was a better 
Chriftan, affirms, That that Law which enjoins a fingle Life unto Bi- 
Thops and Priefts, ought to be abolifh’d, though it were an Apoftolical 
Canon. So that this Prohibition of Marriage to the Clergy is condemn’d 
by oneof their ownCommunion. For to forbeat Marriage is not a ne- 
ceflary Means to preferve Chaftity, as we may learn from the lewd and 
feandalous Pra@tices of the Romifh Clergy, who commit fuch frequent 
A&s of Whoredom and Adultery; and jaftify the fame too, from theie 
Books of the Cazon Law, viz. Si nom caffe, tame caute, and the like, 
Therefore, this Prohibition does no good, nor does it tend to Gods Ser- 
vice (as they vainly boaft) fince Virginity is not in Scripture deem’d more 
holy than a chafte Marriage. But the true Reafon why the Papi/fs will 
have the Clergy always to abftain from the ufe of Wedlock, is not fo much 
on a Religious as a Political Account, as thinking not only to recommend 
themfelves to the Laity by a greater {hew of Sanity, that they may pro- 
cure a larger Authority to themfelves thereby, but likewife to put them- 
felves under a greater SubjeCtion to the Pope, and the better ro eftablifh 
the Hierarchy of the Church. 

By the Papal Cazon Law, Matrimony is twofold, viz. Spiritac/ and 
Carnal. Spiritual Matrimony is that, which is contra€ted between 4 
Prelate elected and the Church,* unto which he is chofen by means of the 
Perfons eleCting: And it may be divided intothree Parts, The firft con- 
fifts in the Confent of the Perfons eleGting, and. the Perfon elefted; and 
this is called the Beginning of {piritual Matrimony. The fecund Part 
confifts ia Confirmation, whereby this Kind of Matrimony is ratify’d and 
confirm’d. And the third Part confifts in Confecration, whereby the 
fame is confummaced, as carnal Matrimony is by Copulation. Note, 
That fpiritual Matrimony is only faid to.bé contracted between a Bifhop 
and his. Church, and not berween an ‘inferior Prelate and his Church. 
But ‘heie I fhall ouly treat of Carzal Matrimony, as iris a Conjunétion of 
Manand Woman in an individual State and Converfation of Lifé: And 
dhevein we ought to confider feveral Things. For, Firft, 
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Firff, We ought to confider the Parties themi{elves that are thas joia’d 
together. Secoadly, At what Age of the Parties this Coujunciion may 
be made. And, 7Aird/y, By what, and whofe Conient it iy so be made. 
And Fir, in refpect of the Woman which marries according to 
Law, it is {aid that {he ought tobe a chafte Virgin, and a Perion bwtworh’d 
in her Virginity. Secondly, She ought to be legally endow’d, and given 
by her Parents in Wedlock. And, Ibirdly, She ought to he fuch a Per- 
fon as is acceptable to the Bridegroom. I iay, fhe ought ta be endow’d, 
becaufe Matrimony ought not to be withoura Dowry, if it may be lied: 
yet if fuch Marriage be contracted, it is not therefore vol; becaufe, 
thougt a Dowry be an Expedient, yet it is not an effential Part of Matri- 
mony. The Dowry, according to Bartolas f, is that Eftate whicli is ttn Rub. 
given by the Woman, or elf in her Name, to the Husband, in order to D-*4 3 
fupport the Charges of a marry’d Life; and it had its rife irom the 
Law of Nations, as well as from the Confent of the Giver. And, ac- 
cording to the Civi/ Law, a refcinding of Wedleck, either by Divorce 
or bythe Death of one of the marry’d Couple, induces 2 Reftitution or 
Lofs of Dower, if fuch Divorce be grounded on any Fault of the Perfon 
divorced. 
As to the Age of the Perfons contraGting Efpoufals de pre/catr, com- 
monly called Marriage, it ought to be fourteen in the Man, and twelve 
Years of Age in the Woman ||: yet 2 Marriage Contract before fuch Time |! Nov. 10.. 
is not void, but only voidable, if it be not ratify’d by the Confent of the“? * 
Parties in Wedlock, when they come to thefe re{peftive Ages. This is 
the Age of Perfons, which the Law has deem’d capable of Advice and 
Underftanding, which ought to be principally regarded in the BufinefS of 
Matrimony, becaufe fo many Inconveniences may flow from an indifcreet 
Marriage: And, therefore, thougha Perfon under Puberty may contraét 
Efpoufals de futuro; yet he cannot contratt Matrimony or Efpoufals de 
prefenti. But if this {hall happen, the Perfon under the Age of Puberty 
ought, as foon asheor fhe fhall arrive at fuch Age, to appear before the 
Bifhop, his Official, or any other competent Judge, if he defires to have 
fuch Marriage declared null and void ab ssizio, and pray an Abfolution 
thereof for want of a proper Confent *; otherwife the Marriage fhall re- * rofien: 
main firm and valid ; efpecially, if Carnal Copulation has eniu’d there- = tts Xd 
upon, F 
Thirdly Matrimony ought to be contraéted with the utmoft Freedom 
and Liberty of Confent imaginable, without fear of any Perfon whatfo- 
ever}: For Matrimony contraéted through any Menace or Impreffion of + c. 5. 4. 1a» 
Fear, is nulland void zp/o Fue ; fo that itis norneceffary co refciad the fame 
by an Action, in the Civil and Cumou Law called, Quod metiis caafd, be- 
caufe all Marriages ought to be free. For Marriages contraéted againit 
the Will of either of the Parties are ufually attended with very bad and dif- 
mal Confequences ||: And, therefore, all Starutes and Deerees made againft \ D. »:. 
this Liberty of the Parties are null and void imtheir own Nature. Bur ** 
tho’ Matrimony contracted thro’ fucha Fear as may happen tu a Man of 
Courage, Conftancy, and Refolution, be null and void spfo Fare; yer 
this Fear may be purged and done away by a {pontangous Cohubitation for 
fo long a ‘Time, as that the Caufe of fuch Fear may be prefurn’d to ceafe 
and be deftroy’d thereby; and a {pontancous Confent addedia itsroom ® * x. 4 » = 
¥or, according to Oldradus, Cohabitation banifhes and cafts out Fear, 
whenever fuch Cohabitation happens, and efpecially after the Remova! 
of fuch Cauieof Fear: For Fear only remains during the Time, chat the 
Caufe of fuch Fear continues. Thus a Wife is prefum’d to have con- 
tracted Wedlock thro’ Fear, if — beats her, becaufe fhe would 
BAS Net 
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not give her Confent to fucha Contract. But ’tis otherwife, if the Man 
has beat rhe Woman on another Account. Now from. this freedom of 
Confent, which is fo neceflary in Matrimony, it isinferr’d, that if a Judge 
has a Jealoufy, or any well.grounded Sufpicion, that this Liberty of Con- 
fent will be hindred by fome Bear or Force induced on a Woman, he 
ought to fee that fuch Woman be kept in fome fafe and proper Place, 
where fhe may exprefs her Confent, and be without Reftraint. By Fear, 
here we ought to underftand fuch a Fear as may happen to a Man or 
Woman of good Courage and Refolution, and fuch as either inctudes 
fome danger of Death, or elfe fome bodily Torment and Diftrefs : other- 
wife it can have no Operation in Law to refcind a matrimonial Con- 
tract. 

In refpe& to theConfent of Parents; ’tis faid in our Canons, that Chil- 
tCan, 100 dren may not marry withoue their Confent}: for I7ac did not marry 
without his Father’s leave, tho’God himfelf defign’d and appointed the 
Marriage. And Marriages, that are made contrary to the Confent of 
27 @ %2- Parents, are pronounced to beinvalid both by the Cazoz|| and Civt/ Law ; 
and the Church did fometimes Anathermatize fuch as marry’d without 
the Confent of Parents. But yet when Sons and Daughters arrive at a 
competent Age, and are endued with the ufe of ftrong Reafon, they may 
of themfelves contra&t Marriage without this Confent: for tis reafona- 
ble, that Children fhould be left at liberty in nothing more than ia 
Marriage; becaufe cheir future Happinefs in this Life depends hereon. 
By the Crzei/ Law, indeed, an emancipated Son might have contracted 
*D.23.2. Marriage without his Father’s Confent *: Buta Son under the Power of 
i the Father, could not do it without his Approbation. And thus it ap- 
pears, that this Confent (according to the Cieit Law) did not depend 
on that particular Power which the Father was vefted with, and which 
+ J. 1.9.2 Was peculiar to the Romaz Citizens}. But as Children owe a veverential 
Obedience to their Parents, Sons at this day under Twenty-five Years of 
| Orden. van Age, and Daughters under Twenty, are,in Hol/azd\l, and other Countries, 
Poli, bin’ govern’d by the Cfod/ Law, forbidden to marry without their Parents 
Art. 3 & 13. Confent : But if they exceed the faid refpeCtive Ages, the Diffent of Pa- 
rents, which is only naked and fimp/e, without a fufficient Caufe, is nor 
a legal Impediment to hinder them from contraGting Marriage. But 
Marriages contracted in any other manner, are there look’d upon to be 
as null and void ép/o Fure ; infomuch, as that they can not be confirm’d 
even by a fubfequent carnal Copulation. The Law only makes fuch 
Marriages as are contracted without Confent of Parents civz/ly null and 
void, and not zaturally fo: But a Father cannot force his Children to 

marry whom and when he pleafes. 
I have juft now obferv’d, that the principal Thing required to a legal 
Marriage, is the Confent of the Parties contraCting ; which is {ufficient 
+D.50317 alone to eftablifh fuch a Marriage+: And, tho’ there is nothing more 
im contrary to Confent than Error; yet every Error does not exclude Con- 
fent. Wherefore, I fhall here confider what kind of Error it is, accord- 
ing to the Cazoz Law, that hinders or impeaches a matrimonial Confent ; 
and renders it null and void ab ivitio. Now there are four Species of 
Error, which are hereunto referr’d. The firft is ftiled Hrror Perfone : 
as when I have Thoughts of marrying Urfala; yet by my Miflake of 
the Perfon I have marry’d [/gbel/a. For an Error of this Kind, is not 
only an Impediment to a Marriage Contra&, but it even diflolyes the 
HX.q 1 25. Contract it fel through a defe&t of Confent in the Perfon contra€ting }}. 
For Deceit is oftentimes wont to intervene in this Cafe; whicly ought not 
*D.2441 to be of any Advantage to the Perfon deceiving another*. A‘ fecond 
1" Species 
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Species is itiled an Error of Condition; as when I think to marry a 
Frce-Woman, and through a Miftuke I have coniraded Wedlock with a 
Bond- Woman, and fe euce cerfa- ior by the Canon fiw, finh an Error 


is an Impediment toa matrimonal Contrat;. But as rhere is now no: 


fuch ‘Thing among Chriftians as Perfons that are truly Bondmen or Sand- 
women, (this kind of Bondage or Servicude being now abolith’d emong us 
by the Advantage of the Chriftian Religion) I Shall not long infitt on this 
Head. But if a Freedman marry’d a Zondwoman, knowing her to be fuch, 
the Church did nor diffolve fuch a Marriage. And thus we read, thar the 
Marriage between dbrabam and dgay the Hand-maid, was a true and 
valid Marriage. The third Speczes is what wecall Arror fortune ; and 
is, when 1 chink to marry a rich Wile, and in truth, have contracted 
Matrimony with a poorone. Bur this Error does nor, even by the Cz- 
nom Law, dillolve a Marriage-Contra& made Simply, and without any 
Condition fnbfilting y: Buttis otherwife by that Law, if I have contraét- 
ed witha Perfonto marry her upon Condition that fheis worth fo many 
thoufands Pounds, and the Condition is not made good. The laft Spe- 
cies is ftiled an Error of Quality, viz. when a Perfon is miftaken in re: 
4pe€t of the orher’s Quality, with whom he or fhe contracts: Ay whena 
Man marries Berta, believing her to be a chalte Virgin, or of a noble Fa- 
mily and the like, and afterwards finds her to bea Perfon deflower’d, or of 
a mean Parentage*. But according to the common Opinion of rhe DoStors, 
this does not render the Marriage invalid; becaufe Matrimony celebrated 
under fuch kind of Error, in point of Confent, is deem’d to be /imply vo- 
luntary as to the Nature and Subftance of it, though in refpeGroi the 
Accidents ’tis not voluntary. Nay, the Cawoviffs are fo far from refcind. 
ing a Marriage contratted with a Strumpet, that their Law makes it a 
matter of Merit for a Man to take an Harlot out of the Stews and 
marry her; becaufe ic is not the leaft Aé& of Charity Clays the Canon 
Law) to recall a Perfon going aftray from the Error of her ways: But 
the true Reafon is, becaufe that Law allows of publick Stews, 

Among unlawful Marriages, there are fome which are ftiled izceflaons 
Marriages, from the Latsz Word Ceffus, as not being initiated ju/éd 
eexere: For Vonuus’s Girdle, or Ceffus, as made ufe of at all hosel and. 
decent Nuptials, was by the ancient Cioi/ Law in Latiz, filed Legite 
morvn cracrun initiya, as Poltian obferves in his Mifcellanies ;. that 
is to fay, the Initiation of a lawful Marriage; for all fuch Marriages as 
are izce/?wous are unlawful, though all unlawful Marriages are not é- 
cefuous. Now Jnceft is from hence faid to be a Carnal Copulation had 
between two Perfons of Confanguinity or Affinity unto each others, and 
who, by a Prohibition of Law, cannot contraét Matrimony: For that 
Marriages, contraéted by fuch Perfons within a certain Degree of Kin- 
dred, are condemn’d as iace/twous Marriages both by the Ciez/and Canon 
Law. The Porfiaz Magi were indeed begotten of the Mother andi the 
Son; but the Marriage of Parents with their Children is not only for- 
bidden by the Feafe and Roma Law, but even by the Gofpel Dif- 
penfation. And foare all Marriages prohibited to Perfons any wife ally*d 
to vach in any Degree of the afcending or defcending right Line, by rea+ 
fon of fuch Kindred or Confanguinity: as berween Father and Daughter, 
Mother and Son, Grandfather and Grandaughter ; Grandfon and Grand- 
mother; and fo on iz fafizitum +. But God has not entirely forbid- 
‘feu us to marry our Kindred, but only the neareft of our Flefh, Prapin- 
Gues mo Cogrttos, fays the Law: for as to fuch as areally’d to usin a 
coil zteral Manner, this Prohibition only extends, to tome certain Umited 
Degrees, Such Marriages as are contracted and enter'd into between, 

Afcemdatnt 


Aha LG, 


* 39 Qh te 


T D. Ss ay 
53 & 03 
Lon fo de it 


= 


364, Parevgon Furis Canonici Anglicani. 
Afcondants and Defcendants, are, by the Civil Law, ftiled by the Title 
of Nefarious as well as Jvceffuous, to fhew the Abhorrence that Law 
has of fuch kind of Marriages: Nay, the Laws of God do forbid us not 
only carnal Knowledge of a Mother, but even of a Step-mother alfo, 
Inceft committed between Afcendants and Defcendants, was, by the 
Fewifs Law, punifh’d wich Death; ic being a more heinous Crime with 
them than Adultery itfelf. The Interdi€ts of Marriage and carnal Co- 
pulation in the Levitical Law, were directed to the Men, and not tothe 
Women, whoare only interdi&ted by a Confequence and Implication of 
Law : for the Woman being interditted to the Man, the Man muft be al. 
fo interdi&ted to the Woman; fince a Man cannot marry a Woman, and. 
fhe not marry him. But for a Man to marry his Wife’s Sifter, tho’ fhe 
be not in the right Line afcending or defcending, is a Marriage exprefly 
forbidden by the LeviticalLaw. A Man marry’d his Grandfather’s 
Brother’s Wife by the Mother’s fide, and it was held here in England 
not to be an unlawful Marriage. A Man married his firft Wife’s Sifter’s 
Daughter, and ic was heldto be an unlawful Marriage ; and after a Prohi. 
* Pag. 907. bition was pray’d, a Confultation was granted. See Man’s Cafe in More’s* 
433 Elin and Croke’s} Reports. By the Civis Law, Matrimony is not prohibited 
witha Sifter’s Son or Daughter, in Hxgiifh commonly called a Coufiz Ger« 
gman, and in Latin filed Confobrinus, and Confobrina: But ’ris otherwife 
by the Cazoz Law, in refpect of Intermarriages between Coufin Germans, 

for the fake of Gain to the Church, bya Papal Difpenfation. It was a 

Law among the ews or Hebrews, that Freedmen fhould not marry their 

Handmaids ; nor fhould any Perfons be hereunto compell’d by Love, as 

Cap. &  wemay read in the fourth Book of Fofephys’s Fowifh Antiquities ||: But 
thefe were only unlawful, and not inceftuous Marriages. And this too 
was anancient Sciick Law among the Frawks. See the Book of the 

*Titde SalickLaw*: Oni ingenuas mulieres rapiunt. 

ingen Hom Pone Boarifwis writing to the African Bithops, fays, That Marriages 
ought not ra be contraéted in aclandeftine manner; for Marriage (lays 

he) is no.otherwife Lawful, but when the Wife is demanded of fuch Per- 
fons as feem io have the Government and Dominion over the Woman’s 
Perfon, and who have the Care and Guardianjhip of her: And unlefs fhe 
be efpoufed by the Content of her Parents and neareft Relations, and be 
endow’d according to Law, and likewiie at the time of her Nuptials, re- 
ceives the Sacerdoial BenediGtjon aceording to Cuftom, by the means of 
Prayer and Oblatsons, and be alfo given in Marriage by her Paranymphi 
(as ufual) tach Marriage is deem’d unlawful by the CawogLaw. And 
this was the ancient way ot celebrating legal Marriages in the Church: 
For ovherwife they were only filed Conjugia prafwmpta, and not lawful 
Marriages; and by that Law are rather term’d Aduiteria, Stupra and 
0Q.2 Contubernia, than lawful Marriages||. “ Let no Believer or Chriftian of 

2&3 & what Condition foever hebe, prefume to celebrate Wedlock in private, but 

“‘let him publickly marry in the Lord, receiving the BenediGtion of the 
“ Priefh, * fays the Texte of that Law. The Council of .Tyezz declares 
all clandeftine Marriages to be aull and void: But this is not Law in 
Fiugland; our Law only: punifhing fuch Marriages with the Cenfure of 
the Church, 

Fhe folemn and ufual Times of folemaizing Marriage, according to 
the Canon Law, céafe at-certain Seafons of the Year, viz. from the firft 
Sunday of our Lord’s Advent, to the Offave of Epiphany, inclufively ; 
and from the Beginning of Lew, to the Oftaee of Bafter, inclufively 3 
and from the firft Day of Rogatian Week, till feven Days after Peute- 

® 2s a 94 coft; and heuce Marriage may belawfully celebrated on Trinity Sunday * 
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But thefe Seaions are only appointed by the Papal Cry Law, for thewke 
af purchafing Difpenfations : for cho” the Bam of Matrimony are fel 
dom or never gubliili’d im Lear, Ge. according to that Lew ; vec People 
may marry at thae Time with Licences. Bur as forthe Time ot ok eur, 
which was never obiurwd in our Churchas a Faft. there is no Foumd anon 
tor fuch a Prohibition with us: And though on folemn Falting Days our 
Ancettors thought fie to reftrain the Common Liberties of Marrivge dy- 
ring that Time, becaufe the Mirth and Rejoyciags which usually a 
company Marriages, are not {uicable to che Humiliation and Sorrow 
which we ought to fhow at fuch times for our Sins; yee Fler and 
Whit fon Weeks ave utually Times of Mirth and Joltity ; and therefore, 
Marriages: at thofe ‘Times ought not to be forbidden, ay they are not 
with us. 

A matrimonial Caufe is in the Canoe Law deem’d a Caufe of anardu- 
ous. and important Nature *, ab. pof? Ant. de Butriot: And hence it is, 
that in 2 matrimonial Caufe, an Oath is not given in fupply of Proof, ac 
cording to the common receiv’d Doéttrine of all the Dottors and the Glof$ 
on the Cawox Lawl. And in matrimonial Caules, the Procefs ought to 
be ina fummary manner, c/g. Simpliciter @& de plano, G fiac Strepite 
&9 Figurd jadiciit: infomuch thar a definitive Sentence is ufually pro- 
nounced in thefe Caufes on bare Cognizance onty"had thereof, even with- 
out exhibiting any Libel at all, nor any Exceptions of Stipalation or 
Gwargnty admitted herein by the Cici? Law. Moreover, *tis to be ob- 
ferv’d, ‘Thar by that Law marry’d Women and Virgins may, in fuch 
Caufes, appear in Judgment without a Cxraror or Guardian, and may be 
Advocates in their own proper Suits, Matrimonial Caufes do alfo inelude 
Caufes of Divorce, fince the Difpute in this as well as in the Cale of af 
firming a Marriage is de Pedere Matrimoniali *: And {0 likewife do all 
Caufes incident and acceifory unto Marriage come under the Sti'e of ma- 
trimonial Caufes. But fome have doubted whether Expences of Suit 
made ina Caufe of Matrimony or Divorce, may be reckon’d under this 
Head. And fr/?, It feems, that Expences made in a matrimonial Caufe, 
or Caufe of Divorce againft the Party caft therein, ought not to be inclu- 
ded, bucanfe all Marriages ought to be free, and fo, confequently, (jay 


65 


no * 
f)* 
a? 
+ 
3 


ase We 
+ 3G Be 
Bigs Vou 

ft Ino 3 
X. 1. 29. 
Win c. 54. 
Ke 2 Bee 
Ghia ds 


* A Ts i 


fome) ought the Profecurion thereof to be fo too}. But, on the con-}¥.4.1.14 


trary, 1 think, that the Perfon caft, ought to be condemn’d in Expences to 
the Perfon that obtains in the Caufe, fince the Law does hereby reprefs 
Calumny and malicious Profecutions. And this is ever true, when there 
is a Divorce or Separation of Matrimony pray’d at the Initance of either 
of the Parties: But ’tis otherwife, if the Marriage be affirm’d; for then 
a demand of Expences (peradventure) ceafes, becaufe the Eftate and 


Goods of the marry’d Couple are as it were in Common jj, or (at leaft) ux. 1.41.8. 


the Husband, as long as the Marriage fubfifis, is made Lord and Proprie- 


tor of the Woman’s Eftate *, in fucha mannerthat fhe can make no de- *C. 3.32 > 


mand on him in this Behalf during the Continuance of Matrimony +. 4G 5en% 


I have hefore obferv’d, that Marriage was by the Cawoz Law inter- 
dicted to the Clergy rather to fupport the Papal Power aguainalt the State, 
than that it was unlawful in itfelf; well knowing that they would have 
lef; regard for the State, when they gave no lawful Pledges to fupport 
it. But tho’ there were feveral Canons made againft the Marriage of 
Priefts ; yet they were never receiv’d here, but only in France and Jta- 
ty: For the Britjh Clergy had their Wives, when the Saxozs ruled here, 
tho’ King Edgar at Dun/tan’s Requeft, to favour the Monks, pretfed the 
marry’d Clergy to leave their Wives; which they refuling to do, were 
depriv’d, and the Monks put jnto their Benefices. But “tis certain, that 
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the Priefis here kept their Wives long after the Conqueft: For, at a Sy- 
nod held at [Ve/fmzuffer about the third Year of Hezry the frf?s Reign, 
a Canon was made prohibiting all Prielts to marry. And Henry, Archdea- 
con of Huntington, obferves on that Canon, viz. That it feem’d cery pure 
to fome, but as dangerous to others; for {uch Pricfts as were not able to 
contain, would by this means fall into horrible uncleannefs, to the great 
Difgrace of the Chriftian Religion. Cardinal Crema, who was fent 
hither by Pope Howorins, afterwards held a Synod at Lowdow, wherein 
he made very inveCtive Speeches again{t the marry’d Clergy, telling them, 
that it was a horrid Sin for a Prieitto rife froma Woman, and immedi. 
ately to make the Body of Chrift: Burt the nextday after he made this 
Speech, he faid Mafs himfelf, and at Night was taken in Bed wirh a 
Whore. This Story is deliver’d to us by the Writers of that Age, and 
we have no Reafon to doubt the Truth of it, fince Henry of Huziincion 
who liv’d at that Time, and was a Prieft himfelf, and the Son of a Prieft, 
gives us a large Account of this matter; and concludes, that it was too 
notorious to be deny’d. 

Two Years afterwards another Synod was called at Loudon, where fome 
Canons were made to enforce thofe touching the Celibacy of the Clergy : 
And two Years after that, another was held at /Veffminfrer, where it was 
decreed, that Priefts fhould leavetheir Wives before the next St, Azdrew’s 
Day, under Pain of Deprivation, But the Clergy being unwilling to 
fubmit to this Decree, the Execution thereof was left tothe King *, who 
took Money of feveral Priefts by way of Commutation, and fo permit- 
ted them to live with their Wives; and by this means that Conftitution 
was in a manner fet afide. Bythefe Canons, the Regulars were under a 
ftri&ter Obligation than the Secular Clergy, as having made a Vow of 
Chaftity : And, therefore, if a Deacon or Secular Prieft had taken a Wife, 
the Marriage was not void, but voidable; but if a Monk or Nun mar- 
ry’d, it was void; becaufe they had vow’d Chaftity. But the Inconti~ 
nency of the Priefts was fo notorious, that about Forty-fix Years after the 
laft Canon was made concerning the Celibacy of the Clergy +, Men in 
Orders were, by a Synod held at Peftminffer, prohibited not only from 
Marrying, but from keeping Concubines: And the like was done by 
Alubert Archbifhop of Cazterbury in a Synod held at York|l, wherein he 
prefided for that Purpofe. Afterwards Stephen Langton revived thofe 
Decrees, and added a Punifhment to be inflicted on the Concubines of 
benefic’d Priefts and Men in Orders, not when they were living, but af 
ter their death, o¢z. That they fhould not have Church-Burial, unlefs 
they repented ; and that the Priefts fhould not be admitted to the Sacra- 
ments whilft they kept fuch Women. But notwithftanding thefe Con- 
ftitutions, feveral of the marry’d Clergy kept their Benefices till Cardi- 
nal Otho made a Legatime Conftirution *, whereby fuch Priefts were 
plo Fure depriv’d ot their Kcclefiaftical Benefices, as did either private- 
ly or openly contrat Matrimony, or did in aclandeftine manner retain 
their Wives with their Churches, or did acquire fuch Benefices de novo 
after Marriage, or were promoted to holy Orders, as being contrary to 
the Canons of the Church}. And fo fevere was this Legatine Confti- 
tution againft the Marriage of Priefts, that the Eftates, which they 
gain’d by the Church after fuch Marriages, were to be reftor’d and given 
back to the Church, and their Children were not to be admitted to the 
Priefthood, though they fhould have the Pope’s Difpenfation. And thus 
this matter continued for almoft three Hundred Years, oiz. till Henry 
the Vilith’s Reign, during all which Time fuch fcandalous Crimes were 
committed by the Clergy, that Difpenfations to keep Concubines were 

very 
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very comimion in thofeDays, if the Priefis had Money cnough to purchaie 
them. And to fuch aa open Defiance of all Shame were they grown, thar 
the Bifyep of /ijwebeffer (as we read) jor the Time being, had a Grane 
trom the Pope to leenie Stews and Brotliel Houfes in his Diocefs, as 
was done here in Southwark; and hence came the faying of the H4n- 
chefer Goofe, for che foul Difeafe among the Clergy. For left they 
fhould give a bad Example to che Laity, they kept thete Concubines. nor 
in their Houfes, but were privately maintain’d in the Scews; for there 
was « Confiicution made againit fuch as pullick/y kept Concubine in 
their Houfes, and did not remoye them within a Month, cr. *: And this * Othon 
made them take Ledgings for them, which occafion’d the making ano. ™ 
ther Provincial Canon, ef. That they fhould not have pudblick accefs to 
them cna frandalst. And Sir Symon Dege obierves, that ic was wifely + Lindw, 
done by the French and Germax Laity to follicit the Council of Trear, bs Ts 
that Priefts might be fufler’d to marry, as being unwilling to truft their . 
Wives and Daughters at Confeffion with Men who might have Concu- 
bines tho’ no Wives: And Pope Pins Il. affirm’d, Thac tho’ there were 
feveral good Reafons againit the Marriage of Priefts, yet none which 
could ftand in competition with rhofe Reafons which were for it. 

Buc L don’t find, that the Clergy were in thofe Days retorm’d by all 
thofe Canons : and therefore it was thought neceffary to add a Temporal 
Law }| to thofe Canons, in order to punifh their Incontinency ; and it Ir" 
was, That the Ordinary might commit fuch Pricfts toPrifom durin 
Plealuve; and this Law is itill inforce. Afterwards an Aét was m 
to declare it Fr/omy tor a Prieft to marry; or if marry’d, carnal. 
know his Wife, or fo much as publickly to converfe with her; vu A 
any Perfon to preach or affirm the Lawfulnefs of a Prieft’s Marriage *, * 31 HS. 
But the punifhment of Death being thought too fevere, this A& was re- “ '* 
peal’d the very next Year: And then it was enacted +, That if a Prieft + 32H. & 
was guilty of Ivcontinency, he fhould forfeit all his Goods, ec. and all °*27> 
his Spiritual Preferments except one; and upon a Conviction of the fecond 
Offence, he was to foricit all his Goods, and the Profits of his Lands, Be- 
nefices, and Promotions; and for the third Offence, befides the aforefaid 
Forfeitures, he was to be imprifon’d during Life. But theft Severities 
were not effectual enough to prevent this Vice: And, therefore, in the 
fame Year, another A& was made, by which all Marriages were de. 
clared ro be lawful which were not prohibited by God’s Lawl, And this il 3> H. & 
was a general Law, in which the Clergy as well as the Lairy were com- “? 
prekended: Bur theStatute, which more nearly concerns them, was that 
of Edward the Vith*; the Preamble fetting forth, That though it * 2&3E.¢. 
would be better for Priefts to live chafte and feparate from Womens °*?" 
Company, that they might with more Fervency attend the Miniftry of 
the Gofpel; and that ic was to be hoped, they would of themfelves vow 
perpetual Chaftity, but thet when it was eniorced by fevere Laws, fuch 
Inconveniencies follow’d as were not fit to be mention’d: And, there- 
fore, it wasenacted, That all Laws, Canous and Conftitutions, probi- 
biting the Clergy to marry (abo by the Laws of God might marry) and 
el Pains and Forfeiturcs therein contaiwd, favuld be zoid. And by ano- 
ther AG: made januo 5 G 6 Ede. VI. it was declared, That the Mar- 
riage of Priefts fhould be held Lawful, and their Children be Legitimate 
a Inheritable, Gc. For the former was only taken to be an AG of Tole- 
ration for Priefts to marry, to prevent greater Inconveniencies; and that 
notwithftanding that A&, it was {till unlawful for the Clergy to marry, 
and the flue of fuch Marriages were accounted Baftards : Wherefore ano- 
ther A& was made, declaring the Marriage of Priefts lawful, and their; .. 6,5, 
Children legitimate f. Cap 12. 
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n OF Monks, Monafteries, and the like. 


AVING already in the Beginning of this Work faid fomething 

of Abbots, Priors, @c- I faall hereditcourfe of Monks, Monafte- 
rics, and thelike, tho? we have nothing to do with thefe Pretenders to 
Religion among us ; and (I hope in God) never fhall again: But as they 
are the Ground.work, and beft Support of the Papal Power, and make a 
confiderable Figure in the Cawow Law, I could not pafs them over in 
filence withour a Chafm in the Undertaking itfelf, and the Title will 
ferve to explain feveral other Parts of that Law. 

Now a Monk isa Regular, who lives in a Monaltery or Religious 
Houle, under the Pretence of giving himfelf up entirely to the Service of 
God, and the Good of the Church, by quitting the Cares of this World: 
And Perfons become Monks three feveral ways. Firf?, By paternal De- 
votion ; Secoudly, By proper Profeflion® ; and, Thirdly, By the Emiffion 
of a Vow. A Perfon becomes a Monk by paternal Devotion, when a 
Father delivers up his Child to fome Religious Houfe before his Age of 
Puberty ;.: in which Cafe, the Child being under Puberty, and undergo- 
ing the facred Tonfure, or putting on the Habit of his Order, ought, up- 


‘Ss on a Summons at Fifteen, to be ask’d ||, Whether he will continue in that 


Habit or not? and if he fhall by his continuance in fuch Habit ratify his 
Profeffion formerly made, he fhall not afterwards quit the fame*. But 
if he will return to a Secular Habit or State of Lite, he fhall have Liber- 
ty foto do;+; becaufe (fays that Law) it would be for the Difadvan- 
tage of Religion, to have the Services thereof perform’d by Compulfion. 
And, therefore, ’tis decreed, that no one fhall be forced into Holy Or- 
ders, nor be compell’d to enter into any Religious Order, either by his 
Father, or any others whatfoever, But "tis Lawful to induce a Perfon 
hereunto by {weet and gentle Means, tho’ not by Violence, Simony, and 


-S: the like. Before the Age of Puberty, cz. Fourteen in the Malell, and 
. Twelve in the Female *Ifue, Children thus devoted by their Parents 


cannot quit this Religious Bondage without the Parent’s Confent +; which 
they might otherwife do, if an Offering of this kind had not intervened. 
Bat if a Child under the Age of Puberty has taken on himfelf the Mo- 
nachal or Monkifh Tonfure without his Parents Confent, they may irri- 
race and annul this AG: ° yet if they will not reclaim him within a Year, 
by applying to fome competent Judge,they fhall not be able todo it af 
terwards. A Guardian or Tutor may, according to Fe/ivus, reclaim his 
Ward or Pupil from a Monaftery, though he cannot make a Tender or 
Oblation of him: But Zzzocezt is of another Opinion, in refpect of this 
part of the Law, according to this Maxim, 72. Contrariorum eadem eft 
ratio. Note, therefore, that a Child under the Age of Puberty oughe 
not to go into a Monaitery contrary to Confent of Parents; and if he 
fhould thus lift himfelf before fuch Age, or be devoted by his Parents, 
he does not thereby ceafe to be in his Parents power: Bur’tis otherwife, if 
he does it after fuchan Age|l, And if Parents will offer up a Child before 
fuch Age, contrary to fuch Child’s Inclination, the A& is invalid, accord- 
ing to Levocentius ; for the Child may leave the Monaftery at his pleas 

ure. 
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dare. Ent if fuel Monaftery into which the Child has thas entred tm. 
kif wither or contrary tofhis Parents Confent, be netic 2 diltunee; tinat 
jr cufiftor be knowh within a Year’s time, rhen a larger ipace of Time 
thall be etow'd®, Bue if Perfons of an a/n/r Ace fhalt devore chem. * Avg 17Q. 
telves to 4 Religions Order, the Parents cannot prohibir the fame; for by ** 
entring, ite fuely Order, the Father’s Power is diifolv’d and st an end fp; TGlef. ia 
tuch Petfims bs a Bitkion of Law being dead as to this World. And ir © * 2° & 
would be the fame Thing, if the Father himfelf {hould go into a Mo- 
maltery : for his Power would then be at end: becaufe when a Father 
comes under the Abbdort’s Power as fubje&t tohim, he cannot have another 
in his Power. An ada/t Age is above the Age of Puberty, and under 
that of twenty five Years 4. BD. aie ® 

Secondly, A Perfon becomes a Monk by his own proper Profeffion, te 
and this either exprefly or tacitly. Exprefly, when any one after the ~~ : 
Year of his Probation, takes the Jfonki/ Habit on himfelf, and profelfes 
himfelf willing to obey the Rules of the Menaftery j. Certain Scholars +X. 3.3% 
entred themfelves of the Frawcifcan Order, but’ in making their Pro. © 
feffion did notall of them obferve the fanie Method. For one of chem 
made a Profellion a priacipio, another within the Year, and a third after 
the Year ended : whereupon it became aQueltion, Czid Fane? And, 
Firft, it was well enough to obferve the Will of the Perfen (without any 
DiftinGion) entring himfelf, fince Profeffion fimply makesa Monk. Bur 
hereunto *tis objelted, That *tis fometimes neceifury to make a Tryal of 
himfelf ; and this Trial fhal) be according to the Qualiry of a common 
Cafe. Secondly, The feveral Orders of Religious differ from each other 
in refpeét of the Time of Probation, and the Laws concerning this Time 
are various and arbitrary. Some allow only one Year, fome two}, and li19 Q. 3% 
others three Years for this End and Purpofe : But regularly {peaking, the 
fpace of a Year is obferw’d. It has been a Query, Wherhera Perfon may 
he faid to have compleated his Year, who, after fix Months continuance 
ina Monaftery, quits the fame, and then after fome interval of Time re- 
turns agin, and abides therein for fix other Months, fo that fuch Perfon 
may be admitted to his Profeffion? And it feems jt may, tho” rhe De@ors 
differ in Opinion. By what Words this Profeffion may be made, and 
what Things are effential hereunto, I fhall not confider, referring myfelf 
tothe Dotlors on the marginal Law*: But, according to them, an ex. * x, 3.5% 
prefs Profeffion only requires five Things. J¥if?, That the Perfon pro. 1+ 
feifing in a Male be fourteen Years of Age ;, and ina Female twelve, zis. 19 7. 
according to the ancient Canons: But the Council of Trent requires !*° Q 1-8. 
eighteen Years of Age inboth*. Sccowdly, That this Profeffion be by a * Se 5. 
Perfon that has the Power of incorporating himtelf in fume Religious © 15 & 16. 
Order. VAirdly, That this Profeffion be made to fome Order approv’d b 
Law +. Foartdly, That the Prelate of the Order do require the Advice ¢ vi 5.15.1. 
of his Chapter touching the fame. And, FiftiJy, That this Profeifion 
be made with a regard to the three Vows of Religion i. Bue af the ses ur 
Perfon defirous of Converfion receives the Habir, and proieffes befure the Ur 
regular Time prefix’d for fuch Profeffion, the Party proteffing is bound to 
a regular Obfervance, and fhall be truly deem’d a Monk. Buc though 
an Abbot is bound to confule and ask the Advice of his Chapter toucn- 
ing the Admiffion of a Monk (as aforefaid) in order to render fueh Ad- 
miffion valid ; yet he is not bound to follow the fame, by: may alone 
without the Chapter, admit him *, Though a Perfon ia a Monaitery oie 5. 5t- 
Mesdicanis, Miking Profefion gate aamam pivbationis, be notin Ine. 1% 
cia] obliged to obferve the Rules of their Order 5 yer he is bound ja gene. 
ral co purfue the Religious Order which he has chofun. And thin is par- 
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ticular in the Mewdicant Order. But as a difcreet Abbot may on a juft 
and reafonable Account allow of Profeffion before the Time of Probation, 
fo he may for the like Reafon defer the fame. Hence’tis, that if an un. 
known Perfon defires Admittance into a Monaftery, he fhall not be re. 
ceiv’d till he has wore the Monks Habit for three Years, left he fhould 
become a Servant immediately after his Year of Probation, or be other- 
wile found unfit fer a Monaftery. For there are feveral Things that ren- 
der a Perfon incapable of becoming a Monk ora Religious. As firft, 
want of due Age*. Secondly, Bondage or Servitude; tho’ this of a 
Monk is the greateft in the World, if they liv’d according to their Rules, 
being the mo{t abject Slaves upon Earth to the Power of the Pope, and 
the Superitition of their re{pective Orders. Thirdly, If he be liable or 
obnoxious to Debts. Fourthly, If he be made a Bifhop without the 
Pope’s leave. Fifthly, Tf he has confummated Matrimony, or has had, 
carnal Knowledge of a Woman after Efpoufals. And /g/t/y, If he comes 
into the Monaltery by Compulfion contrary to his own Inclination 4. 
But if a Bondman or Servant {hall continue in the Monaftery, and be ai. 
terwards made free for his good Services, he fhall by this means, for the 
future, become a Freedman : which Artifice of the Churchmen increas’d 
the number of Monks very much. 

A Perfon is faidto make a tacé¢ Profeffion, when it appears by proper 
Conjectures, that he is for ever willing to lead the Life of a Monk, and 
to ferve God by fome Religious Vow, and retains the Habit of a Monk 
after the Year of Probation, when this Habit is common and indiftin@ly 
given to Novices and Perfons profefe'd; or takes on himfelf the Habit of 
Perfons profefs’d, when this Habit is diftintt. Whence the Council of 
Foledo ordains, That Clerks, who pretend to be Monks in Name and 
Habit, and are not fo indeed, fhall be punifh’d, and made true Monks. 
Therefore che Perfon who will not be thus bound, ought, within the 
Year, to lay afide the Habit. I-now {peak of a Perfon under the Age of 
Puberty, and of him, who has voluntarily fubmitted himfelf, and receiv’d 
fuch Habit, or worn the fame (at leaft), But if the Perfon bearing the 
fame, protefts, that he does not thereby intend himfelf a Monk, °tis 
otherwife. The Difference between the Habits of Perfons profefs’d and 
Novices, is, that the Habit of the firft is bleffed by the Prieft, and the 
other isnot; the Habit of Perfons profefs’d is given before the Altar, 
and that of Novices isnot, but in any other Place; the Habit of the firft 
is given by the Abbot, but of the latter by other Perfons. 

There was fometimes a wide difference made, whether a Perfon did 
exepre/ly or tacitly profefs a Religious Order: For the firft does abfolutely 
and neceflarily, without any Dittin@ion, oblige the Perfon to that Order 
he has profeffed, without changing his fecular Habit ||: For the Habic 
does not make a Mana Monk, but the Profeflion of fucha Rule or Order 


- of Life*. But if this Profeffion be ¢acizly made within the Year of 


Probation by any one’s taking on himfelf the Habit, which is given to 
fuch as profefs a Religious Order, he is not particularly bound to that 
Order, the Habit of which he takes on himfelf. But yet the Perfon re- 
ceiving the Habit, is in general obliged to fome Order or other; provided 
he be of lawful Age, and knowingly and advifedly continues to wear the 
Habit for three Days: But ’tis otherwife if he labours under any Fit of 
Madnefs or Indifpofition of Mind. A Canon of the Church of Milzu 
becoming a Capuchin, and having a Prebend, it was a Queftion, whether 
his Benefice became void thereby, Regulars being incapable of fuch fecu- 
lar Benefices? and it was held inthe Negative ; becaufe he might leave 
the Order, and lead a Clerical Life Bur if he had beena Regular profefs’d, 
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it had been otherwife, for a bare entring intoa Religious Order, does not 
vacate a Benefice without the Perfon’s Confenr, who thus becomes Reli. 
gious: Vor Benefices do not become void by reafon of Efpoufals contraded, 
but only on the fcore of Marriage itfelf; fince Efpoufals may be ealily 
diffolv’d again. ‘Therefore, a Perfon entring intoa Religious Order, may 
retain his Benefice during the Probation-Year, and during that Time ir 
fhall nor be conferr’d on another *; but in the Jeztersrz it fhall be ierv’d *Glof& io 
by another, allowing hin a convenient Portion outof the Profirsthereof ¢: % +3 
But if the Perfon becoming Religious hall either tcat/y or expre/]y pro- +Giot u: 
felis fuch an Order, or.confent thereunto, fuch Benefice {hall then be given ‘up. 
to another. A certain Perfon vow'd to enter into the Fefazts Order, and 
then repenting thereof, dcfired to be promoted ro a fecular Digniry in the 
Church; and if he did not obtaia that, he refolv’d to enter into fome 
other Order; Whereupon a Queftion in Law ariling, it feern’d at tirit, 
that he ought to have tul] Liberty herein ; becaufe Services which are by 
Compulfion, are noracceptable to God. But it wasanfwer'd, that becaute 
he made a Vow in the Beginning, which is a Matter of Will and Choice, 
he ought to obferve it now as a Matter of Neceffity ; which brings me to 
fpeak of the third way of becoming a Monk, ciz. hy the Emilion of a 
Vow. 

For if a Perfon being compos Mentis \l, tho’ he labours under fome boe {i X. 3. 31. 
dily Infirmity, has made a Vow to enter into a Religious Order, he is ** 
thereby bound to become a Monk; for fuch Vow made, according to the 
Papifts, fo far binds a Man unto God’s Service, chat he fhall be compell’d 
to perform fuch Promife, tho’ he fhould, after fuch Vow made, obsain a 
Prelacy: But tho’ he ought to quit the Prelacy, and go into a Monaftery."; *x. 3. 34 
yet he may afterwards accept of a Bifhoprick, if canonically eletted ° 
thereunto}. Now a Vow, according to dgainzas, is a fpontaneous and +X.x. 14.7. 
deliberate Promife made to God touching Things relating tohim: and it 
is twofold. A fmpie Vow is that which is nor ftrengthen’d by any Pro- 
feffion: Buta folemm Vow, is what is confirm’d either by an exprefs or tacit 
Profeffion. He, who puts on the Monkifh Habit of his own Will, and being 
of due Age, ought not to quit the fame : but fhall be conftrain’d to live ia 
his proper Monaftery obedientto his Abbot: But if hereunto compell'd, "tis 
otherswife, provided the Compulfion be fuch as may happen to a Man of 
Courage and Refolution, A Monk can have no fuch ‘Thing as Property 
in any Eftare or Goods of Fortune* ; for if he has, he ough: immediately *x. 3. 35.6 
to quic and furrender the fame: For the Abdication hereof is fo far an- 
nex’d to the Rule of a Monk, that the Pope himfelf cannot difpenfe with 
it; but before a Perfon becomesa Monk, he may difpofe of his Eftate by 
his lait Willand Teftgment. And if any Monk, at the Time of his Death, 
fhall be found to have any Thing as Property, he fhall be deprived of 
Chrittian Burial +: Nay, fo fevere is the Law in this refpeG, that if fuch ;x.3. 3;. 
Perfon has been bury’d, it enjoins the Corpfe to be dug and taken up 4 
again, if it may be done without Scandal or Offence; as Gregory the 
Great fays he did ic). ' W 4+ 9S- 

Tis deliver’d as the common Maxim of the Cawezafts, That tho’ a 
‘Monk be made a Bifhop, yet he is not thereby releas’d trom wearing his 
Religious Habit of a Monk, nor from the three fubitantial Vows oi his 
Order: For if fuch Monk fhall thereupon lay afide his Religious Habir, 
and affume the exterior Tunsck of a Bilhop, he fhall incur (according to 
fome Perfons) the Pain of Excommunication’. Sed gauei'¢, fince no Ua- *x, 5. +5, % 
non infli€ts this Puniflhment on a Monk, that aflumes the white Garment 
in virtue of his Epifcopal Dignity, this being worn by Bilhops on their 
outward Garmenr: Yer if a Monk wears the Epifcoyal Habir on his 
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being made a Bifhop, he a€ts an ill Part according to the Canon Law. 
For a Monk is not, by the Epifcopal Habit, exempt from the fubftantial 
Vows of his Order, tho’ he be free from the Prohibition of eating Flefh, 
and from the Jurifdition of his Abbot ; and likewifefrom all other Rules 
and Szarutes of the Religious Order itfelf. But when I fay, thata Monk 
is exempt from the Jurifdi@ion of his Abbot on his being made a Bifhop, 
I donot mean that he isexempt from the Vow of his Obedience, for he 
iHill remains fubje& to that Vow: But I would be underftood to mean, 
thac he is free from the Jurifdiftion of a regular Prelate, becaufe he has 
no Abbot to yield Obedience to, But according to Aquinas, a Monk 
madea Bifhop is (norwithftanding) fubjeCt to all the Rules and Statutes 
of his Religious Profeffion or Order ; provided, they do in no wife hinder 
‘him in the Exercife of his Epifcopal Office. And hence Cajetan ob- 
jerves, that a Monk becoming a Bifhop is not entirely exempt from 
Fafting, and the Prohibition of eating Flefh, inferring, that fuch Monk 
commits a mortal Sin by eating Flefh on a Friday, on which day Chrift 
iuffer’d in the Flefh. 

Abbots ought to be very diligent in fearching after and reclaiming their 
fugitive Monks by excommunicating them, if they do not return to their 
Monaftery upon a Summons, and lead better Lives for the furure*: and 
fuch are faid to be Fugitives, as {tay out of the Monaftery, and conceal 
themfelves from their Abbot +; for Monks ought not to ramble up and 
dewn the Towns and Villages where they dwell, after lewd Women and 
other Diverfions of the Flefh, as is too frequently pra€tis’d among them : 
nor ought they rafhly and giddily to pafs from one Monaftery to another, 
unlefs the Monaftery unto which a Monk defires to be tranflated, be of a 
ftri€ter Order; in which Cafe, the Prelate ought, without any Difficulty, 
toaffift in fuch aTranflation, left he fhould be faid (as the Papal Law 
phiafes’ it) to hinder a Purpofe divinely infpired. And if it be a proba- 
ble Doubt, which is the ftricter Order, the Matter fhall be determin’d by 
fome other Abbot; for the immediate fuperior Abbot to the Monks ought 
notto be a Judge, as being, as it were, in his own proper Caufe. And that 
a Monaftick Difcipline may be well obferv’d, the Abbot ought to be 
chofen out of the Aflembly of Monks, and to be a Perfon of eminent 
Merit for Difcretion, and in Humility in the Government of the Houfe, 
thar rhe Monks may pay Devotion and Obedience to him with all readi- 
nefs. A Perfon, therefore, that has not been a Monk profefs’d, cannot be 
chofen an Abbot according to the Cazow Law ||; for he that has not taken 
on himfelf the Form of al ‘{ciple, ought not to affume the Office of a 
Mafter; nor ought that Man to be fet over others, who never knew 
what it was to be a Subje& himfelf*. By that Law an Abbot has great 
Authority over his Monks, infomuch that he can abfolve them from all 
Sins and Cenfures, unlefs this Power be fpecially referv’d to another. 
Thougha Monk or Abbot may be conven’d before a local Ordinary; yet 
Religious Places, and the Perfons of Religious Men, are not fubjett to 
him in the like manner as other fecular Places and Perfonsaret: fora 
Monk ought rather to obey his Abbot than the Bifhop of the Place, And 
an Abbot may in like manner acquire duy Pofleffion by the means of his 
Monk or Monks, as a Lord and Mafter may by his Bondmen or YVaffals; 
the Life of a Monk being a Species of Vaflalage. 

Having thus far treated of the State and Law relating to Monks, and 
as they come within the compafs of the Complaints which St. Ferome, 
and other Fathers, have made againft Ecclefiafticks ; I will clofe this Title 
with rhe Rife and Progrefs of them, and {hew how they came to have a 
Share in the Revenues and Affairs of the Church. Now their Beginning 
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is commonly attributed to Pea the Hermit and St. father, 1 fome 
file him; in imitationof whom, Ezypt was entirely fill’d with chis kind 
of Locuitt : Someof which liv’d a fu‘itary Life, and others liv’d ia Com. 
munity. That kindof Life afterwards got footing in Syr7z, Paxtus, and 
the Lefer dfia: And ehofe of Beypt have till retain’d rhe Nameof theic 
Founder St. Anthony; whereas thofe of Pontes and the Lefer ffl, 
took the Name of B-2fZwho brought from Reyer into thos Parts, the Rule 
and Inftitution of Si. Antony. So that St. Bafil, and St. Ant hargy, have 
ftock’d the J. exer with this fort of Cattle, which at pretene inicit the 
World, and bear their Names. Arhanafins coming to Rome, and ha- 
ving there publifh’d the Life of St. 4athony, feveral Perfons in Italy 
alfo embraced that kind of Life, which from thence was propagated into 
the other Provinces, 
We mult neverthclefs take care not to confound the Clerks, who lived 
in Community under the DireGtion of their Bifhops, with this kind of 
Herd. Eufchivs, Bifhop of Vircetl, was the tirft in the Te, who 
(according to the Teftimony of St. Awirofz) join’d together two Things, 
which fem’d moft contrary to each other, «7x. the Monaitick Rule 
and Clerks living in Community: for ’tis not to be imagin’d, that thefe 
Clerks were true Monks, any more than that they embrac’d the fame 
kind of Life under St. Marriz, and St. 4uftiz, They borrow’d only 
from the Monks their way of living in common, being for that no lefs 
ferviceable to the Church: Whereas in the Beginning, Monks liv d out 
of Towns; and, being for the moft part Laicks, were {0 far from per- 
forming any publick Miniltry in the Charch, that their Profeffion wholly 
debarr’d them from i¢; nor ought they by the Cezow Law, even at this 
time, to be preferr’d to the Rectories of Parochial Churches. All their 
Employment confifted in Prayer, and labouring with their awn Hands ; 
and reading the Holy Scriptures*. ’Tis true, Bifhops fometimes drew + con. «. 
Monks out of their Monafteries, and affociated them to their Clergy, ro Difke. 55 
maintain an idle Priefthood ; but then they were no longer Monks, being 
veckon’d in the number of Clerks. 8t. Ferome alwas diftinguifhes this 
kind of Life; and, fpeaking of himfelf asa Monk, fays+, Clerks are +vieron. 
Shepherds, for my part I am one of the Sheep: And he ever builds on Frit ad 
this Principle, evz. hat "tis ome Thing to be a Monk, and another “ 
Thing to be @ Clerk. He neverthelefs acknowledges, that Monks by 
their Profeffion were not excluded from Ecclefiaftical Employments: But 
on the contrary, that Monachifm ought to ferve them as a State of Pro. 
bation thereunto, when Bifhops fhall judge them worthy. Lice (fays 
he in his Letter to Rufficus) in fuch a manner, as you may defers to 
be @ Clerk, and if the People wr your Brylop fix their Eyes upon you for 
thet end, do that which ts crcumbent on a Clerk. 
The Monks were then fubjeét to Bifhops and ordinary Paftors, havine 
not fo much as diltinG@ Places in the Church from the reft of the People, 
becaufe they were of the number of Laicks. But when feveral Herefics 
happen’d in the Eaftern Church, which were to be oppos’d by Men of 
Learning, it was thought convenient to draw them from their Solirudes, 
and to fecle the moft learned of them in the Suburbs of Cities, thar 
they might be uteful tothe People. Bur St. Chivfoffom thinking fit to call 
them even into Cities, they thereupon moft of them apply’d themfelyes 
to Study, and by ther afpiring Thoughts, with great Precipitation, got 
into Orders; whereof Pope Zozcmexs complains in one of his &piftles, 
But as they were ufeful to Bifhops not only in {piricual bug even in tempo. 
raj Affairs, they acquired great Reputation fora Time; and fuch Bifhops 
as rejoiced to have a numerous Clergy, and fit Perfons abour them ie 
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carry on their wicked Defigns againft the State, gave them confiderable 
Offices, wherein they behav’d themfelves well enough for a Seafon, as 
appear’d in the Affair of Nefforius. But having abus’d the Authority 
put into their Hands, and growing infupportable to all People, even to 
the Bifhops themfelves, by their Vanity, and meddling in all kinds of 
Bufinefs, without the Permiffion of their Ordinaries, the Council of 
Chaicedonw thought fit to make Canons againft Monks, for putting a ftop 
to the Diforders they occafion’d inthe Church. Wherefore that Council 
decreed, That for the future, Monks fhould be wholly under the Jurif- 
diction of Bifhops, without whofe Leave they fhould no more meddle in 
any Affairs either Civil or Ecclefiaftical; That they fhould not leave 
their Monafteries, by rambling up and down, and frequenting Towns ; 
That they fhould not build any Chapel or Monaftery without the Dio. 
cefan’s Confent ; and that they fhould be fecluded from all Church Em- 
eiyagents, unlefs called thereunto by their Bifhops on neceflary Occa- 
ions *. 

And thus was the Cazoz Law re-eftablifh’d in refpeGt of Monks, who 
continu’d not long without {fhaking it off; and they were put into an ab- 
folute dependance on Bifhops, who had the InfpeCtion as well of the tem- 
poralas fpiritual Concerns of the Monaftery. As the Monks, at that 
Time, were but part of the People, fo they had no other temporal Reve- 
nue but what they gain’d by their own Labour, and a fhare in the Alms 
which the Bifhops caus’d to be given them, if they were in want, in the 
fame manner as tothe other Poor. Befides that, the People gave them 
private Alms, that they might pray to God forthem. Some of them, ne- 
verthelefs, kept fomewhat of their own Patrimony; but Ferome blames 
them as falfe Monks, who follow’d not the Rules of Evangelical Pover- 
ty. Asto Spirituals, they came to the Parifh-Church with the reft of the 
People, and were fometimes allow’d to fend for a Prieft to adminifter the 
Sacrament tothem. But at length they were fuffer’d to have a Prieft of 
their own number; provided, he continuw’d a Monk, and only officiated 
in the Monaftery. This gave them an opportunity of having Churches 
apart, and making a kind of feparate Body, by Incroachments on the fe- 
cular Clergy. After this, *twas impoffible for Bifhops to hinder them 
from performing all Ecclefiaftical Fun@ions in their Monafteries; and 
fince that time, there has always been Difputes betwixt the Bifhops and 
the Monks, becaufe the Monks on many Occafions refus’d to fubmit to the 
Orders of the Bifhops, which they pretended to be contrary to the Dif- 
cipline of their Monatteries. 

Though at that Time, moft part of the Monks were in the Haff; yet 
for all that, there were a great many in the Jeff, before St. Bennet 
planted a particular Order there. St. Ferome, Ambrofe, and Gregory, 
mention Monks in Italy amongft the Gauls, and in feveral other parts of 
Fiurope. Befides, fuch as have written of the Beginning of Chriftianity 
in feveral Countries, {peak of Monks that were there. But there was 
this Difference berwixt the firft Monks that were in Europe before 
St. Bennet, and thofe that fucceeded him, that they were barely Monks, 
without being addicted to aay particular Order. To be a Monk, was 
fufficient to make them receiv’d as fuch in all Monafteries wherever 
they travelled. There was no Talk then of particular Rules and Infti- 
tutions, but every Monk labour’d to improve himfelf by the Example of 
others ; and to embrace what he thought moft perfet in the Monaftick 
Life. So that it may be faid, thac the Monks both of the Haff and 
Weft were all of one Order, having at that Time no mark of Diftinétion 
amongft them. The ancient Rules, written by the primitive Monks, 
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ought rather to be look’d on as different Commentaries on a Monaftick 
Life : For the Defign of fuch as embraced a Monkifh Life, was nor to di- 
ftinguifh themfelves by particular Rules from the manner of orher Mens 
living, but to fubmit chemfelves, by a more {pecial Refignarion, to the 
Gofpel.Maxims, and to find out all poflible ways how they might live up 
to the Counfels of our Saviour, who will lave us co wean our Hearts en- 
tirely from the World, that we may follow him alone who ts above 


it. 

I fhall not here fpeak of St. Beawet’s Initicution, which is in every 
one’s knowledge, but fhall only obferve by the bye, chat his Intention was 
not to make any Innovations in the Monaftick Life, bur to colle& what 
he found moft perfe& in the Rules and Inflitutions of others. But Mat- 
ters are much aleer’d fince, the feveral Orders of Monks now-a-days ma- 
king fo many perty different Republicks in che Church; and are all as fo 
many little States, having all their feveral Interelts. How grear a Nu- 
fance and Burden this Ser of Men are at prefent to the World, I {hall nor 
here enquire, having increas’d their Houles to a very confiderable Num- 
ber ; infomuch that Trithvmius tells us, there were more than 1500 
Monafteries of the Benediftine or St. Bezwet’s Order, in lefs than 1000 
Years after its firft Infticurion; and Yo/ateram accounted in his Time, 
24, Popes of this Order, 200 Cardinals, 1600 Archbifhops, 40co Bilhups, 
15700 famous Abbots, and 156000 canoniz’d Saints. With us here in 
Exglard, the moft remarkable Monaftery was that of Bangor, of which 
Pelegius was Abbot, wherein (we read) there were above 2000 Monks, 
and that whenany of them in this, or other Religious Houfes, were found 
capable of Orders by their Superiors, they were then ordain’d, not by the 
Abbor, but by che Bifhop. In the City of Canterbury there was an 
antient Church dedicated to St. Alartin, which was firft built by the Ro- 
gians, and afterwards rebuilt by “u/iez of that See, and by him dedica~ 
ted to Chriff, which is the Cathedral ar this time. He likewife buile a 
Monaftery there, which is now a Church, and call’d by his Name: 
And he being of the Bexediffine Order, was the firft who brought thofe 
Monks thither, and placed them in his own Foundarions®. Among the #4. p.1615. 
Exzlifs Saxons, there were only two Orders of Monks, of which one 
follow’d the Rites of the Bgyptian Monks; and the other were #e- 
nediftives who came hither with 4uftin, A Law was enafted in Ger- 
many, after the Conquett thereof by the Frezch King Chdoceus, and af- 
terwards confirm’d by Alarrel, Pepin and Charlemagne ; forbidding all 
Freedmen from entring into a Monaftery without the Prince’s Leave for 
fo doing. For before this Law, feveral Perfons were found to have ated 
this Part nor on the fcore of Piety, but to avoid the danger of being 
Soldiers, and to exempt themfelves from the Trouble of Civil Offices and 
Employments: And another Reafon affign’d for this Law, is, that very 
rich Men were often circumvented by the crafty Wiles of the Monks ; 
and, like Fifhes, drawn into their Nets, to the manileft Impoverifhing of 
the State. From the Time of King Edgar, to the Reign of Mewry VIM. 
Monachifm had been growing here in Exg/and, and it was fettled in fome 
of the great Cathedrals: But the Ignorance and Vices of thefe Men was fo 
exorbitant, that that wife Priace, whowas a great encourager of Learn- 
ing, perfuaded Cardinal J] d0l/ey to build rwoColleges for the Increafe of 
learned Men. And that thefe Colleges might be endow’d, it was, even 
in that Age, thought very jultifiable co fupprefs fome Monalteries, and 
to annex their Revenues to thofe new-builr Foundations: And this was 
the Beginning of the Suppreffion of fome Monafteries, and che tora! Diifo- 
lution of them follow’d inthat Reign. °Tis cercain the Monks had the 
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greateft Revenue of the Church in their power, which made them idle 
and fafcivious, fenfual and illiterate. And they difparaged all manner of 
Learning, as the Foundation of Herefies and other Mifchiefs, which 
render’d it contemptible to all good Men: But as we are deliver’d from 
them, will leave their AGtions to be enquired into by fuch as are pefter’d 
with them. 
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STATES, or Things temporal, which are immoveable and given 
* KX. 4. 13.5: to the Church for the Celebration of Divine * Worfhip by the Cazoz 
Law, ought not regularly to be fold or alienated, neither by Prelates pre- 
“G2Q, 2.20. fiding over Churches, nor by the Pope himfelf +: Yea, if fuch Perfons fhall 
fell or alienate thefe Eftates, they may be reclaim’d and revok’d again by 
6, the Church]. And, therefore, we fay, that when an Eftate is thus given 
to the Church, it is given iz mortuam manum, Or, as we callit, in Mort- 
main; becaufe, according to Pol. Virgil, in the 17th Book of his Hxg- 
lifh Uittory, fuch Eftates as do accrue to the Church, are unalienable: 
ec the Life of King Hdward. And fuch an Eftate returns to the 
Church, even without the Church’s making any Reftitution of the Price 
*x.3.13- paid for it *. It is called Mortaaiz, fays my Lord Coke, quia Poffeffio 
es ecorum eft immortalis: For the Latin Word Manus here, imports the 
fame as Poffeflion ; and the Word mortwa does, by the Figure Avtiphra- 
fis fignify cmmortal, becaufe Bodies politick and corporate never die. 
Others fay, that ’tis called Mortmain in refemblance to the holding of a 
Man’s Hand that is ready to die; becanfe what hethen holds, he does 
not let go tillhe be dead. But thefe and others are fram’d out of Man’s 
Witand Invention; but the Caufe of the Name, and the Meaning thereof, 
)E.1. De was taken from the Effects, as "tis exprefs’d in the Statute icfelf+, viz. 
Religiis  UWhereby the Services that ave due from fuch Fees, aud which, at the 
Beginning, were provided for the Defence of the Realm, are wrongfully 
withdrawn, and the chief Lords lofe thew Efcheats of the fame: So 
that in refpeét of the Lords, the Lands were faid to come to dead Mens 
Hands; for that by Alienation in Mortmain, they wholly loft their 
Efcheats, and in effet, their Knights-Services for the Defence of the 

Realm. For a dead Hand yields no Service. 

But King Edward I. by a Parliament held in his Reign, wifely enact- 
ed aStatute, reftraining People ar the Time of their Death or otherwife, 
to give or make over any Lands or Rents to Churches or Religious Houfes 
without the King’s Leave firft obtain’d, which was called the Statute of 
Mortmain. For the Clergy in thofe Times, under a Pretence of vifiting 
‘che Sick, and affifting them on their Death-Beds with {piricual Advice, fo 
artfully manag’d the matter, either by Threats or Perfuafions, that chey 
had acquired by Legacies to the Church, almoft two Parts in three of 
the whole Lands of the Kingdom into their Hands, according to a Parti- 
cular, which (my Lord Coke fays) he had feen: and whatever they got, 
they could not part with either by the Laws of the Church er the Realm, 

tho” 
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tho’ they might get what they could fay their Hands on. And, indeed, 
thefe pretended Religious liv’d fach mt and lazy Lives on the Spoils of 
the Laity, having thus, by their infinuating Ways, gotten into their 
Poffeffion the greateft part of the belt Lands in the Kingdom, that the 
People began to grow very uneafy to fee themfelves live iv poor to main- 
tain a pamper’d Clergy: Andithefe Lands being exempted trom Taxes*, *x 
unlefs they voluntarily fubmitted to them, or che Pope, forthe furtherance * 
of his Defigns, order’d the Paymentof them; the Crown was thereby 
much difabled intimes of War. So that this wife King was oblig’d to put 
a top to thefe Superftitious Gifts. But the Clergy foon after this A& 
grew very reitlefs at this reftraint laid on the Weaknefs of the Laity, and 
labour’d to ftir up his Subje€ts to a Rebellion againft him; but failing in 
their Purpofe, they demanded, ‘That the Statute again Afortmain might 
be repeal’d by him: To which the King gave this refolute Anfwer, orz, 
That as of bimfclf be bad not the Power of making Laws, fo that 
without bis Parliament's Confent he could not annibilate any. 

Mortmainz had its firft Rife from the Monks perfuading ignorant Peo- 
ple into a Belief of Purgatory, from whence the Souls of the deceas*d 
might beredeem’d by Mafles faid for fuch as were in ‘Torment there, 
which otherwife they would fuffer; and this made them give Lands to 
the Religious Houfes, to find a Prieft to fay Maffes every Day tor their 
Souls: And fo great was the Superftition of former Ages, that thefe Mo- 
nafteries would have got moft of the Lands in Ewelamd, if fome Statures 
had not been made to reftrain fuch Gifts ; the Purport of which were, 
giz. That Grants of Lands to Religious Houfes fhould be void, if made 
without the King’s Licence, that is to fay, if they were immediately held 
of him; but if fuch Lands were held of an inferior Lord, then the Li- 
cence was to be had both from the King and him, And if there was no 
fach Licence, then whoever had the Inheritance, might enter wirbin a 
Year after fuch Alienation; and if he negleGed, then the immediate 
Heir might enter in halfa Year; and if he did not, then the King mighr +. 7 
But thefe Statutes did not entirely prevent the Inconveniencies intended ; dig fo 
for the Kings feldom or never refus’d to confirm fuch Grants: For if they 
did, their Reigns were {ure to be made uneafy to them by the Clerey. 

The firft Statute we meet with againft Mortmarn was that of Afeemz 
Charta*, declaring, that if any one fhall give Lands to a Religious *) 4.3. 
Houle, the Grant fhall be void, and the Land forfeited to the Lord of the © 3* 
Fee, The next was that of Edward 1. already remembred. But Eccle- 
fiafticks being thus debarr’d by the former Stacutes from obtaining Lands 
in Mortmaiz by Alienation, they were refolv’d to acquire them by fraud, 
and to elude the aforefaid Acts by a Default in a Suit: And, therefwre, 
it was in the 13th Year of Edward I. by a Statute + ordain’d in fuch ;- wee; 
Cafe, That it fhould be enquired by the Country, whether or no the De- 
mandant had a jult Title thereunto ; and if fo, then he flrould recover 
Seifin; but if otherwife, then the Lord of the Fee fhould enter, as afore. 
fid. And by this Statute, each mean Lord has a full half Year given 
him after the Lord next before him, will it comes tothe King. The next 
Fraud the Clergy were guilty of, in order to obtain Lands in Mortmaix, 
was the procuring them to be converted into Church-yards, and then 
they became of courfe to be annex’d to the Church, and unalienable as 
facred Ground: And, therefore, a Statute wasmade in R je/wrd the Ids 
Time}, declaring, That it is withia the C fs oF the Srature of 15 Ric. a 
Edward I.* to convert any Land into a Chu ed, though it be dons & * 
ras ihrm’d b the Ea Yo 
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There have been various Statutes, at feveral times, made hereupon, 
but the Ecclefiafticks always found fome meais or other to evade them 
y2H.8, till Aewry the VIlIth’s Reign ¢, when they were pretty well bound down 
sali by a Law then made, enacting, That if any Grants of Lands or other 
Hereditaments, fhall be made in Truft to the Ufe of any Churches, 
Chapels, Church-wardens, Guilds, Fraternities, tc. to have perpetual 
Obits, or a continual Service of a Prieft for ever, or for fixty or eighty 
Years, or to fuch like Ufes or Intents; all fuch Ufes, Intents, and Purpo- 
fes, fhall be void, they being no Corporations, but erefted either of De- 
votion, orelfe by the common Confent of the People, And all collateral 
Affurances made for defeating this Statute fhall be void; and the faid 
Statute fhall be expounded moft beneficially for the Deftru€tion of fuch 
Utes asaforefaid. But this At was not to prejudice Corporations, where 
there is aCuftom to devife Lands in Mortmaiz. 


Of a Mortuary, and the Payment thereof. 


Mortuary, is a Gift which was left by a Man at the time of his 

. Death to his Parifh Church or Prieft, as is faid, for a Recompence of 

*Lindw. his perfonal Tithes and Offerings not duly paid in his Life-time *: and 

a ee it is called a Mortuary, becaufe in the Days of Popery here in Bagland, 

it was left co the Church for the Soul of the Perfon deceas’d, and for that 

it was to be brought to the Church, together with the Corpfe of the de- 

ceas’d, at the tite of his Funeral or Burial; and it was paid of all kinds 

of Animals whatever, provided they were fuch as we could have a Pro- 

perty in, whether of a wild or tame Nature. For there are fome fort of 

Animals of fo fierce and wild a Nature, that we cannot have the Ufe 

and Cuftody of them; and, confequently, they are no Man’s Property- 

Under the Name of 4zimals, we not only reckon Beafts on the Land, 

but even Birds in the Air, and Fifhes in the Sea. ‘Therefore, if the Per- 

ie vie fon deceas’d, had three or more of thefe Animals ||, whether they were 

15.cap.2 Beafts, Birds, or Fifhes, they were liable to become a Mortuary, pro- 
vided they were found among the Goods of the Perfons deceas’d. 

Dugdale, in his Antiquities of Warwick/bire, fays, That in antient 

‘Times 2 Mortuary was ftiled a Corpfe-Prefext, becaufe the Beaft was 

prefented with the Body at the Funeral as aforefaid : And Sefdez, in his 

Hiftory of Tithes, {peaking of the Conftitution of Robert, Bithop of 


14.D.1215 Typha +, isof the fame Opinion ; Rubrick De rebus Liberorum deci- 
manais Cy mortuartis inde folvendis. And Lindwood inthe Text of the 
_, Law, fhews, that if there be a Mortuary debouis propriis, it ought to 

* Lindw. 2. é ° * Z 
ut fupr. be paid to the Mother Church*. But this Word Mortuarium, was fome- 


times ufed in a Civil as well as in an Hcclefiaftical Senfe; and was payable 
to the Lord of the Fee, as well as to the Parifh-Prieft. For, according 
to the Cuftom of Eizgsand in thofe Times, if a Perfon had, at the time 
of his Death, three or more Animals among his Goods and Chattels, of 
what kind foever they were, the beft was referv’d for the Lord of the 
Mannor, and the fecond beft was referv’d for the Church where he ufually 
¢Lindw.ur receiv’d the Sacraments during his Life}; and this was to be paid with- 


br ie out any Fraud or ContradiG@ion whatfoever, as a Compenfativa for his 
; fab- 
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fubfiraftion of Perfonal Tirhes and Oblations, and was given to the 
Church (according to.the Fafhion of thofe Times) pro falute anize. 

But then this fubftraftion of Tithes and Offerings ought to happen thro? 
Ignorance; for if pat Tithes and Offerings were fubitradied know- 

ingly and wilfully by him, and thefe Tithes and Offerings amounted co 

a confiderable Sum or Quantity, ede. If they exceeded the Value of the 

fecond beft Animal, this was no juit Recompence for withdrawing the 

fame * ; finceto give an Animal of five Shillings Value could not be chouglit * Linas. 
co be a fatisfattion for Tithes and Offerings amouncing to twenty Shillings "5 
or upwards. But tho’ the Perfon had made no fuch Subftra€tion at all, fractincn 
yet fo greedy were the Clergy in thofe days, thar they would have this 
Chattel paid them, if they could find any Traces of a Cultom that this 

had been praCtis’d for any length of Time: And fo they had a regard to 

Ufage for an unwarrantable Payment. And if a Perfon had a live ora 

quick Stock in common with another, he was (notwithitanding) bound 

to obferve this Conititution in refpect of Payment; efpecially, if the 

Perfon had living Animals of this kind in fucha manner, as that he could 

reckon them among his own quick Stock ; and if fuch a Chactel wasrepu- 

ted to be his in the Opinion of other Men: For by this Law, in favour of 

the Church, and relating to the Welfare and Salvation of Mens Souls (as 
pretended) the Church might, on the fcore of a Mortuary, claim even 

fuch a Chattel, as the Perfon deceas’d had in common with another Man, 

making (at leaft) entire Satisfation to him, according to his Part for his 
Partnerfhip thereint. But though if a Woman died before her Husband, + Lindw. ut 
no Mortuary was due; yet it was a good Law, that if fhe liv’d a fpr» 
Widow in her own Houfe, or elfewhere, after his Deceafe for a Year, ~” 
with the Government of her Family, fhe was bound to pay a Mortuary. 

And all fuch Perfons as refus’d to pay this Debt of a Mortuary to the 
Church, whether it was founded upon Law or Cuftom, did incur the 
Cenfure of the Church); tho’ ic was originally eftablifh’d upon the Good {i Lindy. ut 
will and Superftition of Perfons dying under an Apprehenfion of eternal @r- 
Damnation for their fubftraGting the Prieft’s Dues, according to the 
Doétrine then preach’d up among them for filchy Gain and Lucre. 

Hoftienfis*, gives us an Inftance of a Cuftom at Venice, where the * Inc. 42 

tenth parc of moveable Effeéts is’ paid to the Church upon any one’s * 5 3 
Death; and there fays, that in Britaiz formerly a third part was thus 
given and paid thereunto: And hence it became a Cultom in fume 
Places, for the Church to have the wearing Apparel, and Bed on which 
the deceas’d Perfon died f. And if a Perfon, at the Time of his Death, had + uch. ue 
anFftate in Goods in feveral Countries and Provinces, they were to be di. ‘pr. 
ftributed according to the Cuftom of each Country or Proviace, z/z. 
That the Goods in one Place fhould be divided into three Parts; and the 
Goods in the other, likewife divided according to the Cuitom of the Pro. 
vince. There was a Duty paid at Funerals by our S.xom Anovttors, 
which was call’d the Saxon Soud-fbot ; and this Payment was not only en- 
join’d by Councils, but by the Laws of Cazetus, one of our D.awifh 
Kings: But I cannot find any Foundation of Truth for the Cultom men- 
tion’d by Ho/fienfis, in all our antient Hiltories, tho? fome think this to 
be the original of Mortuaries, and others, that of the Saxon Se/-fiet. 

A Mortuary was not properly and originally due to an Eccleliattical 
incumbent fromany Perfon, befides from thofe of his own Pariflr: But, qLindw. ar 
by an unwarrantable Cuftom in fome Places of this Kingdom, they are = o Bn 
now demanded by Parfons of other Parifhes, as the Corpfe pailes thro? “2% 
them *, under the /alfe and fraudulent N beentions, 10 called (45 * nor. Rep 
pretended) from meeting the Corple; wh tf “properly Be 375 6 
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{fpeaking, is a generical Term for all Church-Dues whatfoever ; and fo is 
*Cok. it. the Word ufed in the Common *, Civilt,and Canoz Law, to denote a general 
Rep. fol. 15+ Revenue. For, by virtue of the Provincial Conftitution, a Mortuary is 
ea only due to that Church unto which the Perfon deceas’d did belong as 
7-4 a Parifhioner, tho” he died in another Parifh, or was bury’d elfewhere, 
Burt if the Perfon dwelt at feveral times in divers Parifhes, and was in 
his Life-time to receive the Sacraments in each of them, then as the Ani. 
mal was but one, and could not be divided, it was to be valued, and 
each Church was to have its Share in Money according to the Rate there- 
of: But if the Perfon was only inftru&ted in one of thefe Parifhes, it 
eat was otherwife ||; fora Denomination ought to be made ¢ Majorz. 
cailon “Jt has been already relared, That Mortuaries were formerly payable in 
Beafts or Animals, as Horfes, Cows, Oxen, Hogs and the like.; and it 
was enough to render a Mortuary due, if chere were three Animals of one 
and the fame kind, as three Horfes or three Cows; or if there were but 
twoof the fame kind, as two Horfes, and the third of another kind, as 
* Lindw. ut one Cow *, (forthe Clergy never wanted their Diftinctions, if they could 
ee » gain by them). And, according to Lindwood, it was the fame Thing, 
a af thefe three Animals were of three different kinds ; asone Horfe, one 
Ox, and one Sheep. And as the Payment of Mortuaries was enjoin’d 
by feveral Provincial Confticutions ; fo it was likewife commanded by the 
Statute of Circumfpette agatis ; yet fill left to Cuftom. But, by a Sta- 
t21H. 8 ture in Henry the VIU’s Reign f, a Rate or Order is there fet down for 
7. the Payment of Mortuaries in Money; which is now a ftanding Law 
concerning Mortuaries. The Preamble of which-Statute recites, “ That 
“ Doubts and Queftions had been made not only on the Manner and 
“ Porm of demanding, but of the Quantity and Value of Mortuaries:” 
And, therefore, it was enatted, That zo Perfow fhould demand a Mor- 
tuary, where by Cuftom it bath not ufually been paid, wor by the Death of 
a Feme Covert; and in this Refpeé, that Law was conformable to the 
aforefaid Conftitution. But it was further enacted, That ét fhould not be 
demanded on the Death of a Child, or of a Perfou that was uot a Houfe- 
keeper, or of a Traveller, or of one not refiding in the Place where be 
died, nor where the Goods of the deceasd were not of the Value of 
ten Marks, bis Debts being dedutted: and no Perfon fhould take above 
35. 4d. where the Qoods did not exceed 301. nor above 65.8 d. where 
they exceeded 301. aud mot 401. nor above 105. where they amount to 
484. or more, under the Penalty of forfeiting fo much as he takes or 
demands more, and likewife-405. tothe Party grieved to be recovered by 
Action. Andif a Perfor foould happen to die in the Place where he 
did not dwell, the Mortuary muft be paid where he did moft commonly 
live, and that fuch Mortuaries which then had becu fettled by Cuftomt, 
if lefs thaw abovementiow d, fhould not be alter’d. No Mortuaries 
jhall be paid iw Wales or Berwick, or any of their Marches, fave ouly 
in Wales and the Marches thereof, where they have been accuftom’d 
to be paid; and fuch as arethere paid, fhall be regubated accordiug ta 
the Order prefcril’d ly this A&t. But the Bifhops of Bangor, Llandaff, 
St. David’s, aud St Afaph, and the Archdeacon of Chefier, foail take 
Mortuaries of the Pricits within their furifdittion, as bas been ac- 
cuflom'd, notwithftanding this Att. 

Before this Act, it was the receiv’d Opinion, That a Mortuary could. 
only be recover’d in the Spiritual Court ; and if a Prohibition was brought, 
Confultations in fuch Cafes had always been granted. For fays Fitzher- 

\EN.B Jere, where a Cuftom is alledg’d for the Payment of a Mortuary, it 
fhall be try’d in the Spiritual Court, becaufe thar Court had the Original 
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Cognizance of Mortuaries: And, therefore, ic was held reafonable, tat 
all Dependencies on it fhould be try’d there. Jt cannot be deny’d bur 
thatthere are fome Cafes in the Year-Bookstending this way *. A Pre *toHe» 
wunire facias was brought againit the Vicar of S. for iuing in te?” * 
Court Chriftian for a Heifer, t7c. who pleaded a Cuftom in the Pariih 
to have the belt Beaft for a Mortuary of every Pariflsioner dying there, and 
that {uch a Perfon died poffefs’d of the Heifer which the Vicar would have 
feiz’d, but the Plaintifl privacely drove it away ; and thereupon the Vicar 
fued him in the Spiricual Court to produce it: Now ir was objected, rhar 
this was only a Chartel, and the Queftion was only about the Poileffion, 
and for that Reafon it ought to be try’d at the Common Law; yer the 
Plea was held good, becaufe the Temporal Courts have no Jurifdiétion of 
Mortuaries, or of its Dependencies. So in an Action of Trefpats for 
taking a Horfe +, the Defendant pleaded to the Juriidiction of the Court, 421. 5-10 
for that he was Vicar of G. and the Plaintiff was Parfon of the fame 
Church; and that R. a Partfhioner died polfeis’d of the Horfe which rhe 
Vicar took asa Afortuary: And now this had been a good Plea, if rhe 
Property of the Horfe had been admitred to be in the Parifhioner at the 
time of his Death; but that was denied, he only having the Pofleffion, 
bur the Plainsiff claiming the Property. I might cite more Cales co this 
Purpofe: But fince the Statute, the Law has been adjudg’d to be other- 
wife. For if the Cuftom be deny’d, it fhall be try’d at the Common 
Law ||; and a Prohibition fhall be granted, uniefs it be for f much Mo- jicrok. Flin 
ney due for a Mortuary ; and the Plaintiif fuggefts, that the Quaatwas 5 3s 
is fettled by the Statute, but does not alledge it to be of lels Value: For “gh S*P 
in fuch a Cafe, no Prohibition fhall go, becaufe the Statute does not roll 
the Juriidi€tion of the Spiritual Court. A Prohibition was pray’d on a 
Libel in the Spiritua) Court for a Mortuary; and the Detendant fug- 
gefted, that by the Statute *, no Mortuary ought to be paid but in fuch * 21H. & 
Places only where it had been ufually paid before the making of thac © * 
Statute ; and there was no Cuftom in this Place to pay a Mortuary: for 
Mortuaries are not due by Law, but only by the particular Cuftom of 
Places ||. "Tis true, a Prohibition was deny’d in Afark and Gilbert’s Cate, |. tot 491, 
becaufe *twas admitted that a Mortuary was due there by Cultom, tho’ 
they differ’d in the Perfon to whom it was to be paid. The Courr hid, 
that Prohibitions had been granted and deny’d on fuch Suggeltions: 
Wherefore, the Defendant was here order’d ro take a Declaration in a Pro- 
hibition as to the Cuftom, and ery the Cuftom at Law +. + Mod. Rep. 

In a Proliibition pray’d to the Court of Arches, in a Suit by an Ap. *t @P™ 
peal thither fora Mortuary begun at LJandaff, on the aforefaid Starure, 
wiz. That after Debts and Legacies paid, he fhould, as Vicar, have a 
Mortuary, without fetting forth in his Libel any Cuftom for the Payment of 
them as uiual; becaufe [/z/es and Cheffer are excepted out of che Statute ; 
And the Suggeftion was, that no Mortuary had been ufed to be paid ; 
and that this Plea was refufed in the Spiritual Court. And in the firit of 
Croke’s Reports || it be held, that the Cuftom is tryable in the Spiritual | Pag, 172. 
Court, and not at Common Law; yee the Court was inclin’d to think, 
that no Suit can be in 7//es on the Statute of Mortuaries *, See Kebje’s * Kelwz-Ree, 
Rep. pt. 3d. pag. 75. But Letwrch fays, That where a Cuftom is deny’d, 
it ihall be try’d atc Law ; becaufe Cuftoms are part of the Law of the 
Landt: as where ’tis alledg’d de modo Decimeddi it fhall be try’d ar tLurwRep. 
Common Law, 2 Roll. Abr. 307. But this feems to be 3 Fetch of ou = 
common Lawyers to extend the Cognizance of theirown Courts, fince 
Cultems relating to Ecclefiafticals may be as well trv’d in the Spiricugl 
Courts. ‘ 
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Of a Notary or Regifter, and bis Office. 


HAT the Truth of Things may the better appear, the Law en- 

joins all A€ts, which are {ped either in an ordinary or extraordi- 
nary judicial Procefs, to be written by a Notary Publick or Regilter, 
in Latin fometimes ftiled Tabel/io ||; and, according to Bartolus, Baldus, 
and other Writers, fometimes term’d Fudex chartularius +; becaufe (fay 
they) a Notary approaches and comes near the Nature of a Judge: or 
elfe it requires that two or three * fit and credible Witnefles be made ufe 
of to atteft the Truth thereof in the Place of a Notary, whofe Duty ’tis 
to write down whatever is tranfatted in Judgment, as it literally ap- 
pears to them; and if the Judge fhall negleét thefe Matters aforefaid, 
he fhall be punifh’d by his fuperior Judge ; and no Prefumption fhall lie 
in favour of the Procefs, any further than the Caufe appears by proper 
and lawful Documents. A Notary Publick that writes the Acts of 
Court, ought not only to be elected by the Judge, bur approv’d alfo by 
each of the Parties in Suit; for though it does of common Right belong 
to the Office of the Judge toaffume and chufe a Notary for reducing the 
A&s of Court in every Caufe into Writing ||; yet if a Notary be a 
fufpeCted Perfon, he may be recus’d and fet afide by the Litigauts : 
For the Ufe of a Notary was not introduced fo much on the Judge’s Ac- 
count, to help his Memory in the Caufe, but that an innocent Litigant 
might not be injur’d by the Injuftice of 4 wicked Judge; and likewite 
that Truth might appear, and Falfhood be abolifh’d in all udicial Plead- 
ings. 

Notary was anciently a Scribe or Scrivener, that only took Minutes 
and made fbort Draughts of Writings, and other Inftruments, both pub- 
lick and private. But at this Day, wecall him a Notary Publick, who 
cunfirms and attefts the Truth of any Deeds or Writings, in order to ren- 
der the fame more credible and authentick in any Country whatever : 
And he is principally made ufe of in Courts of Judicature, and in Bu- 
finefs relating to Merchants. For a Notary Publick is a certain kind of 
Witnefs; and, therefore, ought to give Evidence touching fuch Things 
as fall under his corporeal Senfes, and not of fuch Matters as fall under 
the Judgment of the Underftanding: Becaufe it only belongs to the 
Judge to pronounce Sentence and Judgment according to the Underftand- 
ing, and not to Witneffles or Notaries and the like +. Nor can a Notary 


‘+ give Byidence of that, touching which he was not requefted to make a 


notarial AG ; and, therefore, he ought to be ask’d, and requefted *: 
But ’tis otherwife in a judicial Produétion made in his Prefence. Anda 
Notary being requefted by the Parties, ought to hear the Bufinefs in his 
own proper Perfon, and to write the Adis himfelf; and not to delegate 


. this Matter to another +, under a Penalty io be inflitted on.fuch Notary 
- as fall a€t contrary hereunto. But though a Notary cannot delegate 


another Perfon to make an Inftrument, yer if the Perfon be a Notary, 
fuch Inftrument fhall be valid, tho’ the Notary delegating the.fame {hall 
be punifh’d. A Notary, after his Creation, cannor refule to make an 
Inftrument and to do other zotarial A&s, withowi incurring the Guilt of 

' Per- 
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Perjury, if he be requefted thereunto; begaufe he fwearsat the Time of 
Admiilion into his Office, that he will conform himfelf hereunto, if re- 
quefted ac any time; and if he fails herein without a fuificient Reatha 

iven to cxcufe himfelf} he fhall (according to Ha/feeujis*) be depriv\! of * In fim de 
Fis Meter ial Office. - en 
_ A Norary is in our Law-Books, therefore, faid to be a publick Servant, “7 
becauté he fervesin a publick Manner and Capacity Ii; and on Requelt made Ped, de 
to him, is bound to ferve all Perfons whatfoever, and {hall be compell’d to “#4 
make Initrurhents for them (as aforefaid) if need be: But he is not hound ¢ x.” 
to do it gratis, bur may lawfully demand a reafonable Fee in Money for 
the Execution of his Office *; and fue forthe jame if it be nor paid bim. *P. 2.13 
A Notary that has been requefted to make an Inftrument, ought rq finifn ** 
and conipleat the fame by his own Hand (as above hinted) unleis the 
Judge orders it to be finifh’d by another}; But in ocher Cafes, if an In- + Ath. Conf 
ftrumeat be written by the Hand of one Notary, and fubierib’d and “ve! = 
fign’d by the Hand of another, fuch Infrument fhall be held and deem’d 
as a fufpetted Inttrument |. But a Nozary cannot make an Iniltrumens x. s. 22.6 
that concerns his own Act and Deed, fince tle Subje& of his Bufinefs oughe 
to be thu Act and Deed of fome Perfon that applies tohim®. A Norgry * Abb. in 
is oblig’d to make and publifh all common Inftruments by reafon of rhe om Fh * 
Matter therein contain’d ; and, by Confent of Parties, Notaries have _—— 
an ordinary Jurifdiciion between fuch Parties, A Notary oughe nor to 
add any ‘Thing to an Inftrument without the Leave and Authority of the 
Judge, after fuch Inftrument has been once publifh’d and deiiver'd to the 
Party: And chis is more efpecially true, when fuch Initrument has been 
judiciall: exhibited, 

Our Law-Books givea Notary feveral Names and Appellations, as Tiz- 
bellio}, Afinavius, Regifirar ius, Scriniavins|, and the like ; all which +Now. a4 
Words are pur to fignity oneand the fame Thing: tho? we here in Gue- © f. 
land, confine the Word Regiffrarius to the Officer of fome Court, who *" 
has the Cultody of the Records and Archives of {uch Court, and often- 
times diltinguilh him from the Actuary thereof; bac (1 think) a Regi- 
fter ought always to be a Notary Publick, becaufe ir feems to he a ne- 
ceflary Qualification to his Office *. Now the Office of a Notary ina Yz- * Park -t 
dical Caufe isemploy’d about three Things. Fir/?, He ought to regitter 
and enroll all the judiciaZ Atts of the Court, according to the Decree and 
Order of the Judge, fetting down in the Act the very Time and Place of 
Writing the fame: Por the Judge’s Precept and Authority is necwifary 
hereunto. 2d/y, He ough to deliver to the Parties, ac their fpecial Re- 
queft , Copias and Exemaplitications of all fuch jadic/a/ AQs and Proceed 
ings, as are there enacted and decreed. And, 3¢/», he ought co retain 
and keep ia his Cuitedy the Originals of all iuch Acts and Prozeedings 
commonly called the ‘Pretocols ; that in cafe any Dijpure or Difficulty 
fhiould afterwards arife touching the fame, Recourfe may be had there- 
unto. So that if the Judge fhould fay, that he would have the A&s of 
Court remain with him, the Will of the Notary or Regiller herein is 
furely to be prefer’d, asl have already remembred under the ‘Vile of jitte 
dicial Atis +: Bovit any Doubt or Queltion fhould happen touching ‘his + Vid. Paz 
own Writing of them, he may with more Truthanc Certainty ayer the 
fame. Whereas otherwife he might incuz the imminent Danger of Perjury 
and Falfilication ; and hence ’tis the Norary’s Intereit, that all fuch Acts 
and Proceedings {hall continue with him. But if Notaries areOdicers to 
Bifhops, Counts and Rectors of Cirivs and the like, they may be com. 

Pd to fend all fuch AGs and Proceedings into the Ofice-Chamber, as 
oon as they have perform’d andfinifird cher Duty hersin. 
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As to the Qualifications of a Notary, there are four Things principal- 
ly requir’d thereunto, giz. Firff, He ought to be a Perfon of Truft and 
Fidelity. Secondly, A Perfon of fome Worth and Dignity, and not a 
Perfon of a low Forrune and Station in the World. TZirdly, A Perfon 
well inftruéted in the Bufinefs of a Notary, and intirely adroit in framing 
A&s of Court, and in taking the Examination of Witneffles. And Fuurth- 
Jy, by the Civi/ and Cazon Law he ought to be born in lawful Wedlock, 
and noBaftard. Now Fidelity confifts in feveral Things. Firff, in Di- 
ligence, fince every Notary at the time of his Creation, {wears thus to 
execute his Office ; and accordingly he is prefuum’d to execute the fame 
with Diligence and Fidelity, and not prefum’d to write any thing in rhe 
Acts of Court, but what the Witnefles have really depos’d, the Parties 
alledg’d, and the Judge decreed. Secondly, A Notary ought (according 
to fome) to be a Chriftian Believer: for fo they waderftand the Word 
Fidelis in the Text; and, therefore, an Infidel cannot be a Notary. 
Thirdly, A. Notary, according to others on the Word Fidelis, ought to 
be a Liege-Subje@ ; bearing Faith and Allegiance to him, who made him 
a Notary; which, by the Cavoz-Law, none can do but the Pope or Em- 
peror*: And hence it is that the Archbifhop of Canterbury did by virtue 
of his Legatine-Power create Notaries with usin Exzgland. And Fourth- 
dy, in refpeet of Fidelity, he ought upon demand, or requeft made to him 
(as atorefaid) to regifter all fuch things as he fhall fee or hear belonging 
to his Office (for on thefe two corporeal Senfes his Bufinefs turns) making 
all AGs and Inftruments without any diminution of Truth, or rafing any 
Words out of the Regifters and Records which he has in his poffeffion, 
Yea, he ought to keep all Things committed to his Truft as the Apple of 
his Hye, and not to reveal any Secrets enjoin’d him. There are other 
Confiderations, that refpe& the Fidelity of a Notary or Regifter, which 
I bave not leifure here to mention. But ’tisto be noted further, that ’tis 
{ufficient for a Perfon to have taken the general Oath of a Notary for 
the .aichful Execution of his Office at the Time of his Creation, and fhall 
not Ge compelled to take a particular Oath for the faid Purpofe, on his be- 
ing im’d and chofen to execute the Office of a Notary in refpeCt of 

al AG +. 
!l next contider, whether a Perfon who atts as a Notary, may be 
pretum’d to be fuch, and when this Prefumption lies. And, firft, ’tis 

id down as a Rule in Law, that no one is prefum’d to be fuch, becaufe 

isis not a Quality born with a Man himfelf i: And, therefore, (as we 

1y) that as no one is prefum’d to be a Clerk; fo in the like manner we 
may affirm, that no one is prefum’d to bea Notary. But Firff, this 
Rule does not hold true, if we find fuch Perfon regiftred and enrolled in 
the Matriculation-Book of areputed Notary: For then he is prefum’d to 
be a Notary*, And thus we fay, that he is prefum’d to be a Scholar, who 
is found regiftred and enrolled in the Matriculation-Book belonging to the 
Scholars of any Univerfity +: And in the fame manner he is prefum/d to be 
» a Merchant, who isfound enrolled in the Matriculation-Book belonging to 
Merchants. Hor a Prefumption lies in favour of a Matriculation-Book, 
which proves any one to be of the Number of thofe, who ought ro be 
matriculated. 1 {peak here of a Notary, that isdead, and whofe Admit 
fion cannot be otherwife prov’d: For the Atteftation of a Notary, even 
afier his Death, fhall be well regarded, if his Hand- Writing may be prov’d 
either by Wicneffes, or the Matriculation-Book it felf  Sociaus the youn- 
ger fays *, that, according to the receiv’d Opinion of the Doctors, a No- 
tary ought to beask’d and requetted to make a publick Inftrument, in or- 
ae to give Credit and Authority thereunto: Asin a doubtful Cafe . hy 
, 1a 
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fhall fay in the Inftrument, that fe was asked, according to Bartwas *,* In) 
and Iunocentius +, he fhall be prefum’d to have been ask’d, and no one ¢,37 
ought to doubt bur that fuch Inftrument fhall have Credit given it. x22. * 
Nay, though he fhould nor fay inthe Infirument, that he was ask’d, vet 
if he be {till living, and will affirm chat he wasask’d, he ought 1 be be- 
liewd according to the latter|) Therefore, the great Queftion 1s, f Inc. 
Whether a Notary, that is dead, and who has not declar’d in Writing & t aa 
that he was ask’'d, Shall be prefum’d to have been ask’d? And herein the 
Doétors differ very much. For the Glofs onthe Law *, and feveral vi ** 
the Do&ors, as Burtolus, Baldus, Angelus, Facob. de Belzifio, Ge. 4) 
held, That fuch a Notary is prefum’d to have been ask’d: And shis fh , 
the recciv’d Opinion in our Law-Books, For the Office of a Notary be-'™ ' 
ing a publick Office, as that of the 4rgentarius was heretofore among *” 
the Romazs, whofe principal Bufinefs it was cto reduce Accounts into 
Writing ; and, therefore, whatever he wrote in fuch Accounts, he was 
prefum’d to write the fame by the Order and Command of him, ijt 
had an Intereft thereinj!: Wherefore, by a Pariry of Reafon, we fav up. z.13. 
That if a Notary has reduced a Teftament into Writing, he is prefum?d 4 &- * 13 
to have done it by the Order of the Teftator, who has an Intereft therein, °'* 
e¢z. that he may have from fuch a Will an Heir or Succeifor to his Bitace 
of his own Nomination and Appointment. 

The Evidence of a Notary is fo great, thattwo Idoneous Witnefles are 
not of equal Credit to the Writing of one publick Notary, if his Reputa- 
tion and Character be free from any Taint of Falfhood: But no Credit 
ought to be given toa Notary, who fhall, at the Time of his Death, de- 
clare that he has made a falfe Inftrument. And if a Notary {hall be con- 
vi&ted or condemn’d of Forgery, or making a falfe Inftrument, fuch 
ConviGtion, or Condemnation, fhall prejudice the Perfon, at whofe In- 
ftance {uch Inftrument itfelf was made. And the Reafon of this is to 
oblige all Perfons to be careful what Notaries they employ. For the Bu- 
finefs of a Notary is not fo much a Dignity, as it is a Matter of great 
Truft and Duty: and, therefore, an infamous Perfon may (according to 
fome Men) be a Notary *; unlefs his Infamy be {uch as arifes from jome * Bare. in 
Crime or Offence committed by him in his Office + ; and °tis on this Ac. & 5 ?-4% 
count, that a Baftard or fpurious Ifue, who is an infamous Perfon by +¢. 18.70 
the Cici7 Law, may (according to thefe Men’s Opinion) be a Notary, }* 
tho’ he be a Baftard. Buta Notary charg’d with Falfhood, or accus’d of 
Forgery, ought not (pending fuch Charge or Accufation) to be in the 
incermediate ‘Lime depriv’d of his notarial Office: Yea, Loitruments made 
bya Notary, before he ftands thus deprived of his Office by the declara- 
tory Sentence of the Judge, are good and valid in Law ; becaufe he is nor, 
ipfo jure, deprived thereof, but a declaratory Sentence of the Court is 
neceifary hereunto. ; 

Here in Eagland, the Creation of publick Notaries belongs to the 
King’s Majefty in his High Court of Chancery, as it does to moft other 
Princes jj; becaufe this is an AG or Thing done for the Advantage of the yj mn, inc. 
publick Weal, and is a Badge or Enfign of Sovereign Majefty refery'd to %+ > 2 
the Prince alone, which we in other ‘Terms ftile the Royal Prerogative, 
And all Notaries at their entrance into their Office, ought to fwear, 
“ That they will not make out the A&s of fuch Perfons as are not of 
“ found Mind and Memory ; That they will not deny Copies of AGs to 
“ any Perfon requelting the fame; And that they will iniert and put in- 
“ to their Inftruments all the proper and ufual Claufes.” Both a Lay- 
man and a Clergyman may execute this Office, tho’ fome will haye it, 
that it does nor become the Order of Clergymen fo execute the fame 
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th corum infiene Minifterinm +; becaufe (fay they) the Office of a No. 
tary is vile Manus. But this Role (f think) feems to fail, unlefs there 
be aCuftom to the contrary; efpecially if he was created a Notary 
before he becamea Clerk. Others will have it, that he may execute this 
Office in Ecclefiafticals, but not in Temporals. But the Office of a No- 
tary, according to fome, is an honourable Employment, and an Office of 
Dignity: And therefore (fay they) as ’tis juft and fit that it fhould be 
conferr’d on a Man of Worth and Dignity, a Clergyman may (accord- 
ing to them) execute the fame, tho’ the Cavoz Law seems to difallow of 
it. And as the Office of a Notary is a publick Office refpe@ting the Ad- 
vantage of the State, he ought to have a Houfe of his own, where he 
may be found and apply’d ro, and not wander up and down without a 
fix’d Habitation. Notaries (lays a certain Author) ought to have pro- 
prias Bancas five Scribanias ; and it matters not, whether they are their 
own in Propriety of Speeeh, or whether they rent or hire them of others. 
And thefe Houfes they ought not to have in bye and fecret Places, but in 
publick, and near the Streets. 

’ As a Notary is a publick Perfon; {0, confequently, all Inftruments 
made by him arecalled pudb/ick Inftruments *, as before remembred ; and 
a judicial Regifter or Record made by him, is Evidence in every Court 
according to the Cjoi/and Canon Law t: And a Bifhop’s Regifter etta- 
blifhes a perpetual Proof and Evidence, when tis found in the Bifhop’s 


Archives; and Credit is given not | jv =the Original, but even to an 
Authentick Copy exemplity’d, if the faye ot any wife fufpe&ed ; and 
we muft abide by itll. And tis the fam. hing, when the Fxcaodce 


is regiftred and infinuated by the ordinary Judge *.. Bue what {hall ! 

done in fuch a Caie, where the Regifter-Book, touching the fame Fad, 
fhall be contrary toa publick Inftrument fealed with the Judy > To 
which 1 anfwer, that in fuch a Cafe, we ought rather then to abide 
by the Original, according to the Dottrine of fome Men}: But, I 
think, that the contrary feems to be the truer Opinion; fince fuch ay. 
thentick or publick Inftrument is not extracted from the A&s of Court, 
but is repugnant thereunto ||; for (perhaps) elfe ic would be otherwife, 
If a Notary has in the Protocol of an Inftrument fer down the Day of 
the Month, and has afterwards made out fuch Inftrument without the 
faid Day mention’d therein, fuch Day feems to be repeated in the Inftru- 
ment, as is exprefs’d in the Protocol, and it ought to be inferted therein. 
One Notary Publick is fufficieiit for the Exemplification of any AG, be- 
caufe there is no Matter that requires more than one Notary to atteft it. 


oF Ao) ee ier ‘ 


FESS 


Of Notice or Intimation in Law. 


A S there are many Cafes in Law relating to Ecclefiaftical Affairs, 
A which depend purely upon Notice or Intimation, ir will not be im- 
proper to inform the Reader in what Cafes Notice is necefflary, and 
where not: And this chiefly relates toAppeals, Avoidances of Ecclefi- 
aftical Livings, the Refufal of a Clerk by the Ordinary; and, laftly, to 
the Bufinefs of fetting out Tithes. As firff in refpeCt of Appeals, that 
an Appeal fhould affe&t the Judge 2 Ouo, in fuch a manner as to prong: 

an 
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and hinder him from proceeding any further inthe Caufe, Notice or In- 
timation ought co be given tohim ina proper Way ; otherwife, according, 
to the receiv’d Opinionof the Lawyers*, # Preceis hed in juch Appaal is * Anshun. 
not valid, nor fhall the inferior Judge be punifh’d tor an -frrwarte agit 58 +e" 
fach Appeal. Yea, an Appeal, whether n be pudiciel, oF extret-jadicial, —° 
ought always to be intimated by the Party fopriewr. to the Party /p- 
pellote, if he be ignorant thereof, in order to affect hie in the patat of 4 Rowen. 
an ittewtata+: But ’ris otherwile, if he has knowledge therevi, becawie ."°"“?" 
an {ntimation is only made to give him notice of the Appeal, that hemay 
proceed no further in the Court below. Now tothe end thar fuoh wn 
intimation or Notification may affect the Perfon to whom itis mide, im 
fuch a manner, as to make him tseur a Delay or Penalty for not sbier- 
ving the fame, it ought to be made by a legal Perfon, having an Inteveft 
or Concern therein |, or a Commiffion and Auchoney to make the Ap- i komen 
geal known, otherwife fuch Tatimetion is not valid ; And "ris neceifary, Com % Pe 
that the Perfon, who gives fuch Notice or Intimation, fhould thew his ~" 
Warrant and Authority for fo doing ; aud efpecially, when the Party 
that gives the fame is a Pro€tor, for that, in fucha Cate, he ouglit co 
prove himfelf to be a ProQer, by et his Warrant or Proxy. 

As to the Avoidance of Ecelefiattical Livings, tho’, cea:ruily fpeaking, 
the Law does not require ahy Notice to be given os yw Patron, where a 
Benefice becomes void by Act of Parliament; becawic a! lirics are wax 
tually Parties to a Statute-Law: yet there are fone As, whereby 
"zis exprefly required that notice fhould be given, as by a Stature o: 
Liliz. *, tis provided, That nd Title to prefent by Lapfe fhall acerwe an * 15 Fhe 
any Deprivation, ip/o fat7o, till after fix Months Notice of fuch Degr- “'~ 
vation given to the Patron by the Ordinary. And by the tuid “ature, af 
a Layman, or one not in Deacon’s Orders, and of the Age cf ez Years, 
be admitted to a Benefit with Cure of Souls, his da miffiow is cvsd ; and 
the Patron may prefent again without notice}. Buc becaufe the Starure { Merch. 
only makes the sd miffion void, and leaves the ‘Prefcatation ay it was be. ““P 1! 
fore; therefore, in ihe Cafe of a Deacon (the Pyejintarion being in 
force) no Lapfe fhall inesr, if he be depriv’d for ucapacity without 
notice given. The lilke is required by a Statute of Crardes UW. ode. N53 & 14 
Thac no Title or Lapfe fall incur, if a Man be depriy’d for not decla. C8 * % 4 
ring his Aflene and Confent to the Book of Commen-Prayer, and- Sub- 
{cribing the Declaration, eye. without notice given of the Sentenve of 
Deprivation. But where a Benefice is void by Coffox or Incomparibility, 
the Patron is bound to take norice thereof at his own Peril. And {fo 
likewife he is upon a Voidance by Death; and in fuch a Cafe, the fix 
Months are to be accounted fiom that Time, in which he migitt rea fon- 
ably have notice, and not immediately after the Incembent’s Death *, *= Reils 
But in Cafes of Deprication, notice mult be given to the Petron by the ** 3° 
Ordinary, before the Title can accrue to him by Lapfe: And this muit 
be perfonal notice, if the Patron fives in the fame County; but ifin 
another County, then notice muft be publiflrd in the Parith-Charch, end 
fix’d on the Cliurch-Door, tho’? Dyer calls this the 144 Refuect; for iy t Dyers — 
it be done in Perfon "tis much betcer : and ’sis to be obterw’d, that fich Ber & 3 
notice mult exprets the Caufeof Deprivation !. But in this Cafe, Novice \ Yelr. Rep. 
or not fcems chiefly to affeét the Ordinary ; for he fhali have no Benes 4 7 J 
of a Lapfe, rill novice given to the Patron, and his refufal te prefenc re 
for fix Months : But the Church being a€tually void upon a Deprivatien, 
the true Patron is, at his Peril, to take notice of it in refit tu 2 
a tho’ not bound to it in refpe€t to the Ordinary ; for if a Sergnger 
Should prefent *, and his Clerk be admisted and infticuced, ane the fix >) Rois 
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Months paft, he has gor a Right by Ufurpation. But where a Voidance is 
by taking a fecond benefice, ’tis neceflary to know wherein the Canoz 
Law differs from the Statute-Law as to this Matter, w/z. By the Canons 
of the Church, if a Clerk has a Benefice under eight Pounds per Ann. 
and is inftituted into another of what value foever it be, whether little 
or great, the firft is void de Fure, but not de Fakta, till Sentence of De- 
privation, and becaufe the Voidance was by the Camow Law, therefore 
no Lapfe can incur to the Ordinary till notice given tothe Patron. But 
he may Prefent within the fix Months, and before any Sentence of De- 
privation, or he may refufe ’till the Clerk is a@tually depriv’d, and notice 
given*. By the Statute, if a Clerk has a Benefice of Hight Pounds per 
Ann. or upwards, and takes another of any Value, the firftis, zp/o fatto, 
void ; and the Patron is not to expect any notice from the Ordinary, be- 
caufe the Voidance in Cafes of Plurality is now eftablifh’d by AG of Par- 
liament + ; and of fuch Avoidances, the Patron muft take notice at his 
Peril. 

But in Cafes of Refignation, notice muft be given to the Patron, and 
that by the Ordinary into whofe Hands the Benefice was refign’d ; and if 
he fhould die before he gives notice, the Guardian or Guardians of the 
Spiritualties muft doit, and if he or they refufe, then it muft be done by 
the fucceeding Bifhop before any Title of Lapfe fhall accrue to him, 
Now in this Cafe, as well as in Cafes of Deprivation, the Patron may 
take Notice of it, if he pleafes; but if he fuffers a Stranger to Prefent, 
and his Clerk gets Admiffion, ec. and the fix Months pafs, this Pre- 
fentation and Incumbency make an Ufurpation, becaufe the Induction is 
a publick and notorious ACt||: And, therefore, the true Patron ought to 
take notice of it ar his Peril, chat he may provide a proper Remedy 
within Time, and noe lofe his Prefentation, unlefs the Refignation was 
made by Fraud and Contrivance, on purpofe to defeat the true Patron, 
for then notice muft be given of the Refignation. If the Bifhop refufes 
to admit the Clerk prefented to him, he muft, in fuch a Cafe, give notice 
to the Patron, and fhew for what Reafon he refufes him*,; and this 
muft be in fome reafonable Time, fome think a Month too long. But 
the Cauonifis, as well as our Common Lawyers}, diftinguith between a 
Clerk of a Spiritual Perfon and of a Layman: for in the firft Cafe he is 
not bound to give notice ||, becaufe a Spiritual Perfon fhould have pre- 
{ented one qualify’d in all refpe€ts fic for the Cure* ; but he is bound to 
givenotice toa Lay-Patron, where he refufes his Clerk, becaufe (fay the 
Cauonifis) a Layman may vary his Prefentation. But (1 think) this di- 
ftinétion does not hold with us. 

Tis a receiv’d Opinion, that the Parifhioners are bound to give the 
Parfon notice of their fetting forth their Tithes: ’Tis true, the Cawoz Law 
obliges them fo todo ; but ’tis otherwife by the Commoz Law, which pre- 
vails in this Cafe: For if the Parifhioner fets out his Tithe fairly and 
truly ¢, he is not bound to give notice either to the Parfon himfelf, or 
any general notice at the Church, of the Time when he fhall fet them 
out. But fome think that he ought to give a general notice of the time 
when he begins his Harveft, and the Parfon then is bound to look after 
his own Tithes; and this feems tobe moft reafonable. But the Parifhioner 
cannot obftruG either the Parfon or his Servant to be prefent/l, when the 
Tithes are fever’d, who are bound to carry them away in a convenient 
Time after fuch feverance; and if they negle& fo to do, the Parifhioner 
in fuch a Cafe muft give notice tbat the Tiches are fet forth, elfe he can- 
not have an Action of Trefpais for not carrying them. But more of 
this Matter hereafter under the Title of Tithes. 

By 


ee 


Parergon Furis Canonica Aaglicani. 389 


By an A&t of Parliament in the firlt Year of Wi/lizm and Morp", ic ty * see 
enatted, That if any ‘Trultee, Mortgegee, or Grantee, of any Kier of & 
Prefentation, Collation, or Nomination tu any Eczlefiattical Living, Free- 
School, or Hofpical, fhall by way of Truft, prefent, nomiiate, or col- 
late unto fuch Living, Pree School, or Hofpital, belonging to a Papih 
Recufant Convi&, upon the Voidance thereof, without giving notice off 
iuch Voidance in Writing tothe Vice-Chancellor for the Time being of the 
Univerfiry, to whom the Prefentation, Nomination, or Collition fhall 
belong, according to the true Intent of this Act, within three Monchs 
after fuch Voidance, fuch Trultec, cc. {hall forteic to the refpective 
Chancellors and Scholars of citcher Univerfity co whom fuch Prefentation, 
eye. fhall belong, the Sum of 500 Pounds. 

There are many other Cafes, wherein Notice or Intimation ought to 
be given to the Parties that may have a Concern therein, as in Facul- 
ties fer granting Seats in Churches, and the like: Butas I have handled 
thofe Matters uader their proper ‘Titles, I need not repeat them here; only 
thus much I mult obferve in concluding this Title, o7e, That rho’ notice 
or [ntimation may be expedient in feveral Matters, yer regularly it is not 


necellary, but in fuch Cafes where the Law expreily requires it ;. ~ — +4 
de aypelle 


Of an Oath, and the feveral Species of it in 
Fudcnient. 


N Oath, according to fz//y in the third Book of his Offices, is a 
A Religious Affirmation of the Truth of what we fay ; or, accord- 
ing to Ba/dus, "tis an Affertion or Promife confirm’d to us by the At- 
teftation of fomething facred; which feems ro meto be but a Meathen 
Definition of an Oath, tho” Baddus pretended to Chri(tiznity. Wherefore, 
I fhall here define an Oath to be anawful Invocation on the Name of God, 
whereby we defire that he would be a WitnefS to the Truth of our Affe- 
veration or Promife ; and punifh usif we declare any thing which is falfe, 
or promife any thing which we do not defign to perform. And though it 
may be rightly enough taken by any Chriltian for the Confirmation of i Deut. «. +. 
Truth|j, in refpeét of things lawful and honeft; yet if it be taken contra * ia 
Lonos Mores, it is not only a Sin, but in no wile Obligatory, according to Rom. c 1. 
the Cuwoz Law *. The Romazs were heretofore wont to {wear by the ¥- 9 
Genius of the Prince or Emperor, or by Fupiter Lapis ; but good Chri- ,,"" S ined 
ftians only fwear by the Naine of the High God +, tho’ the Paps fwear + Exod. 
by their Altars, Saints, and the like. 1 fay, by Fapiter Lapis, which * ** bd 
was the moft facred and holy of all Oaths among the old Remeas: And < — 
hence "tis, thae the Perfon fwearing did pray fome Evil might befal him, 
if he was not juft and true to what he had fworn. And this Oath they 
took in the following conceiv’d Form of Words, ciz. Si {ciews fallo, itd 
me Diefpiter (fala urbe arceq)) boris ejiciat, at eo nunc bune Lepi- 
dem; and then (according to Lroy, Cicero, and other Roman Writers) 
he immediately threw away the Stone with all his Force. Among the 
Grecks, the folemn way of {wearing was by their Accefs to the Altars, 
as we cead in /jrge? Il. + - 

Tango Gras, mediof7; igmes et numina teftor. 
os! Eeeee Nor 


& ¢ : 


390 


* Mat. e 5+ 


Ve 34s 
+ Ibid. v. 37. 


il D2e Q.1. Be 
Ke 20 Zhe 260 


* Vid, Pag. 
443- 


Parergon Furis Canonict Anghicani. 
Nor did the Ancients only fwear by the Gods they worlhip’d, but even 
by Men whom they principally lov’d ; as Brutus in Livy fwears by the 
chafte Blood of Dimeretia, and Caius Caligula, by the Name of 
Drufilla, whom he lov’d and admired in the higheft degree after her 
Death, And the Emperor Claudius thought no Oath could be more 
Holy than to fwear.by Augufius;, and even in 4uguffus his Life-time, the 
Romans were wont to fwear by his Name and Divinity. And hence 
cis, that che Lawyers often mention an Oath taken by the Name and Ge- 
mins Of the Prince or Emperor, the Breach of which Oath was feverely 
punifh’d among the Rowazs. But God has forbidden us Chriftians, as he 
formerly did the Fezs, to {wear by the Names and Titles of falfe Gods, 
fince no- Veneration ought to be paid them by any Means: And we are 
even forbid to ufe the Name of the true God on a falfe and trivial Ac- 
count. ‘The facred.Canons forbid us to {wear per Capillum Dei, or by 
the Head and Members of God,. as being the fuperftitious Fifions of 
Blafpbemy and idolatry: And yet the Papa/ Law allows of thefe Oaths, 
and the Romanifts frequently fwear by them. For according to Aquinas 


- and the Cazonifis }, we may lawfully {wear not only by the Members 


of God (as he itiles them) but even by the Creatures too without Sin, 
fince we do (fays he) thereby acknowledge the Majefty of the Creator ¢ 
And upon this Account the Paps allow Men to fwear by the Virgin 
Mary, and the Crofs of Chrift, without Sin; fince he who fwears by the 
Crofs (fay they)-{wears alfo by God himielf, who fuffer’d Death upon 
the Crofs for the Redemption of Mankind. But to this wicked Sophiftry 
of theirs, our Divines are able to give a fufficient Anfwer, it being not 
my Bufinefs in this Work to take their Office upon me. 

But yet, after what manner is a Chriftian permitted to fwear, fince 
Chritt himfelf feemingly prohibits it? Saying, Swear mot at all*, &c. 
but let your Converfation be yea, yeas and nay, nay}. But thefe Words, 
we are well affur’d from other Texts. of Scripture; already quoted, do 
not forbid all manner of {wearing, but only an evil Habit and Cuftom of 
{wearing without a lawful Occafion and Neceffity for fodoing|, A juft 
and lawful Oath has no Tendency to deftroy our eternal Salvation ; and, 
therefore, ’tis,not contrary to God’s Command to take fuch an Oath: but 
when we take fuch an Oath as cannot be kept without Hazard of our fu- 
ture Salvation, we ought not totake it. But Iam running into the Cafu 
aff, inflead of ating the part of a Lawyer. Wherefore I {hall next confi- 
der, how an Oath is divided, and what are the Speczes thereof; and then 
proceed to fhew what are the feveral kinds of Oaths chat are ufually ta- 
ken in our Courts, according to the Practice of the Civi/ and Canon Law. 

As an Oath is commonly made ufe of for four Ends and Purpofes, viz. 
Firff, For confirming the Faith of any one’s Promife: 2d/, For pro- 
ducing an Obligation: 3dJy, For the. Confirmation of Contras: and 
4thly, For the Decifion of Law-Suits, by way of fupply, or in defed of 
full Proof. So there are four Species of an Oath, the firlt ftiled Pyo- 
mifforium fidelitatis, the fecond term’d Lutrodubtorium Obligationis, 
the third faid to be Coxfirmatorium cowtratius, and the fourth is De- 
ciforium litis; and this laft is that which is reckon’d among inartificial 
Proofs, as 1 fhall obferve hereafter under the Title of Proof*, ‘tho’ the 
Lawyers, or fomeof them (at leafl) doubt, whether this very Oath may 
be faid to be a proper Species of Proof or any Evidence ac all. And 
thus, an Oath is made ufe of either in,refpeG of a Cauie that is contro- 
verted, or in refpe€t of a Caufe not controverted. In reipect of the firlt, 
*tis ufed either for the fake of laying a,greater Obligation of Religion on 
Mens Minds only, asthe Oath of Calumzy, the Qath of Aialice, the Oath 
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Of Teftimner, and she Oar of Purgation, or clfe on civ (care of deci 
ding a Canute, as the cadiatat, wecafiory and pedicia] Oath is, aval thee 
wits the Oath ée Litem * See Deneliass Treatiteot an Onb, The * 
Oath of Calemay is an Oath of Creduliry, which the Litiguem tahe 5 
touching the Confcioufnefs and Gocdneis wiich they fuppote their C pat > 
to liaye: And cho’ it was heretofore taken in every pore oF the judicial 
Proceeding.; yet "tis now only taken at the Beginning of a Caule or 
Suit, as 1 havealready remark’d under that Jitle |. Pid Pup 

But I hall here cltiefly fpeak of the wecefzry or fepplercny Oueh,** 
which is {6 called to diftinguifh it from the cofxat ary and judzcicd Oatit, 
of which hereafter. And as ’tis given in finpply of other Proof or Evi- 
dence, tis alfo ftiled the fuppéotary Oath. As when the Plaimri? or 
Defendant bas made an half Proof}, for then the Judge may, ar the Pe- ih g's re 
tition of the Party, give this Oath to che Perfon that has madé thie “~*~ 
half Proof; and the further Proof or Evidence being thus fupply"d by 
his Oath, it is {uffisient cither for a-Condemnation or an Abfolurion. 
And tis therefore called the zeceffary Orth, becaufe tis given out of ne 
ceffity at the Inflance of the Parry, tho’ the adverfe Party {hould oppofe 
the fame4, and it may be given even after a conclulion in the Canfe, pro- ¥¢. a 9) & 
vided it be mov’d for before thar ‘Lime. Bur the Judge may en offeza, even 7 
without any motionof the Party, by visrue of a faving Claufe in the Li- 
bel invploring his Office, give this fuppletvry Oath, even after a conclu- 
fion of the Caufe; and this he may do on the fcore of admuniftring 
Law and Juftice, as has been practis’d in the Japcriti Chamber, in a 
Caufe of great Importance j. Buc if che Plaintiif proves nothing; an + gui, 
Oath ovght not be adminiftred to the Defendant contrary to his Will and acs. N- 
Inclination ; for if the Plaintiff be entirely wanting in his Proof the 
Defendant ought to be acquitted, tho’ he himfelf proves nothiug of his 
defenfice Pilea: But if there be a Prefumption in the Plaintiff's favour, 
an Oatli may be given to the Defendant to toll and deftroy fuck Pre- 
fumprion, andto fhew his own Innocence, And this is crue, unle& the 
Judge thinks fit, on due Confideration of the Circumitances of the Per- 
fons, and the Caufe jtfelf, toadminitter an Oath. In giving the /ppp/etory 
Oath, the adverfe Party ought to be cited or admonith’d to appear ; and 
thus this Oath ouglit to be adminiftred in the Prefence of the Party ap 
pearing, or (at lealt) cited to be prefent® And chis Oath may alio be de- * Jot is 
manded to be piven in a Caufeof Appeal, in defe@, and for want of fuller | 9: D3 
Proof; But the Judge ought not ex officio to give itin fupply of fuller Proof 1 
to a Perfon making but half Proof, withou: the motion of the Party him. Cont «°. 
felf, becaufe (according to fome) it ought only to be given to rhe Party on 
his Petition, who oughe to pray the fame betore the miniftration thereof. 

*Tis the common Opinion of the Doctors, that the Party cannar aiter 
a conclufion in the Cauie move the Judge to give him the zeceffer~ or 
fuppletory Oath fz. eventunz probationis, ik he hos not tully prov’d his Io- 
tention, this Oath being a Species of Proof: Fora conclufion of the Caufe 
being made on each fide, a Renunciation of all further Proof is made, and 
the Mouths of the Parties are thereby clofed,. ; whereferg there is no rdpm pGail. ob 
for a Petition after fuch Conclufion. For after the Publication af Depo- 10S a = 
fitions, the Party, or (at leaft) his Preflor, which is the fame. thing, 
ought to know, whether he has fully prov’d his [tention or Bs . 
whether the Defendant has prov’d his defeafice Plea; and if clener 
Party doubts thereof, he ought to demand the wecdifrpy Oath to be 
given him (by imploring the Judge’s Office) before ftteh a Conclufi 
in the Canfe; and if he neglects to do it, he is #z Mer, and mat phy ' 
himfelf. Before this Oath be adminiftred, the Judge ought to enquire 
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into the Legality of the Perfon to whom ’tis to be given, and the Im- 
portance of the Suit or Caufe wherein ’tis given ought to concur With 
*Socin.  fuch Legaliry *; and that Quality, which fets a Witnefs afide from 
Ps ‘5 giving his Evidence or Teftimony concerning the Fa&t of another Man, 
"* 8" does alfo fet afide the Party from being admitted to take the /uppletory 
yg ut Oath touching his own Fact}. 
lai Six Things are copulatively requir’d, to the end that the /upp/etory Oath 
fhould be given; and if either of them is wanting, ‘tis not to be admi- 
niftred, viz. Firff, The matter in Queftion muft be half prov’d by one 
unexceptionable Witnefs. 2d/y, The Perfon to whom it is given, ought 
to have a probable Knowledge of the Truth of the Fa&t, by fome corpo- 
| Glof& in yea} Senfe ||; becaufe herein this Oath is equivalent to a Witnefs: And, 
1 7-D- 33-4 therefore, it is not given toan Executor; becaufe’tis not likely he fhould 
know the Truth of the Cafe or Fa. 2d/, He to whom ’tis given, 
ought to bean honeft Man and of a good Fame for his Integrity ; for ic 
ought not to be given to a Perfon of a contrary Life and CharaGer, 
or to any one fufpected of Perjury. 4zb/y, The Caufe ought not to 
be of any great Importance, but of a light Concern*: For in a Crimi- 
nal Caufe, generally fpeaking, or a Caufe of an arduous Nature, tis 
Glofs in nor adminiftred +; yet in a Criminal Caufe civilly commenc’d, viz. ad 
“yer = S: privatum Interefe, it may be givens 5¢bly, The half Proof thus 
made, ought not to be obfcured or defeated by contrary Proofs in any 
Part thereof; becaufe then this Oath fhall not begiven. And, laftly, ’tis 
required, that this Oath fhould be pray’d and movw’d for (as already re- 
membred) before a conclufion of the Caufe, unlefs it be given in virtue 
of the Judge’s Office. If the Judge does not give this Oath on the cons 
currence of thefe fix Requifices, he makes the Suit hisown; and the 
Party praying the fame, may proteft do appellando, te. 

The coluatary Oath is that which is given by a Party toa Party extra- 
¥D.tr2 judicially for the decifion of a Canfe*: And, therefore, in other Terms, 
17-& 28. 1041s fometimes in Latin ftiled furamentum Deciforium ; but this Oath 

may be refus’d, tho’ the other cannot. And when one of the Lizigants 
gives this Oath to the other, he is faid to put a great Confidence in his 
Adverfary, becaufe by this means he makes him a Judge and a Witnefs 
too in hisown Caufe. The judicia/ Oath is that which is given in Judg- 
+D.12.% ment by one Party to the other +, and which heretofore could not be re- 
25% 25> Food asthe voluatary might in an extra-judicial matter: But now a 
NC. 259 judicial Oath may be refus’d |, if ic fhall not be receiv’d and taken ac- 
ae ording to thecommon Opinion. And thus the Reader has the three 
Species of an Oath ufually ftiled Furamentum Veritatis, viz. the ne~ 
ceffary, voluntary, and judicial Oath, 
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Of Oblations, Obits, Obventions, and the like. 


NDER the general Name of Odlations we may reckon all fuch 
Things, whether moveable or immoveable, as accrue tothe Church 
*Lindw. by any Right or Title whatfoever*: But in a particular Senfe of the 
lib, 1.Ti3- Word that is only called an Od/ation, which is made by the Prieft and 


shisha People ac the Altar, at the Celebration of the Bucharift or Maf{s, as the 
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Ppifts tile it; and fuch a kind of Oblation is due, according to the Caz 
Law, on all the chief feftival Days of the Year. So thar there is a Dif- 
ference between Oblations made at the Altar, and elfewhere: Por /}ofi- 
cafisfays *, that a Perfon may be compell’d to make Alrar-Oblations on *!- ty 
{uch Feftivals, it being, as it were, a general Cuftom in all Countries for te be 
the People fo todo; but other Oblations were free Gifts and Offerings 
made to the Church without any Compulfion ar all. °*Tis probable 
St. Panl’s Example might encourage the primitive Chriftians to oifer thefe 
Gifts to the Church, when the Miniftry was not provided for by a fer- 
tled Maintenance, and the poor Saints that embraced Chriftianity were 
left expos’d to the inhuman Treatment of the Heathen People: For he 
appointed every one of his Coriathiansand Galatians || to yield fomething hCap-6.» ¢, 
to God for the Saints every Lord’s Day. But this being thought too of 
ten, therefore Tertul/iam tells us, that it was afterwards done every 
Month, and then ad Lrbitum; bur it was always the Cuitom for the 
Communicants to offer fomething at receiving the Sacrament, as well 
for holy Ufes, as for the Relief of the Poor, which Cuftom is, or ought 
to be obferv’d at this Day. 

In the elder Ages of the Church, People were fo free and liberal in re- 
fpect of Oblations, that there were Perions who would build Churches 
on their own Land to have a Share inthem, as is affirm’d in one of the 
Spetieifp Councils of Bracarat, and there forbidden with great Severity, + Conc 3 
It was not, as the Glofs on the Czvzow Law }| underftands ir, to make a Bar- wo. 
gain for the Right of Patronage, but it is exprefs’d to have an equal ™ 
Share in the Ob/atiens of the People with the Clergy. And /eobzr des 
obferves*, That the Devotion of Perfons in the firft Ages was fo great, * De Dif- 
that there was 20 need to make Lows or Canons for the Supplies of pen® c. tes 
Churches, fince they were fo amply prozided for by the Liberality of the 
People. Tertullian in his Apologeticks +, fpeaking of thele Depofita t Car 39 
Pietatis, fays, That they were voluntary Ob/atiows, and were receiv’d in 
lieu of Tithes; for the Chriftians, at that time, liv’d chiefly in Cities, 
and gave out of their common Stock, both to maintain the Church, and 
thofe that ferv’d acthe Altar ; But tho’ thele Ob/ations were at firtt vo- 
luntary, yet they afterwards, by a continual Payment became due by 
Cuftom. Thefe Allowances were then ftiled Stipes & Oblationes, which 
were fo confiderable, that St. Cypriaw blamed fome of the Clergy for 
fetting their Hearts too much upon them; Stipes, Oblationes, Lucra 
defiderant, quibus prius infatiabiles incubabant, fays he ||; which could it Fpit. 63. 
not be faid of any meer necelfary Subfiftence. But when Chriftianity came 
to {pread itfelf into the Countries, and the Emperors became Chriltian, 
a more fix’d and fettled Maintenance became neceffary ; but {till the Cler- 
gy retain’d fomewhat of the ancient Cuftom in coluztary Obsations. 
‘Thus we read, That as foon as Chriftianity was fertled in Frzzce, Lands 
were given to the Church by CZodvcens after his Converfion, as appears 
by the firft Council of Or/eans called in his Time*: And rhefe [gyds * A.D. 511. 
sere put into the Bifbop’s hands, to diftvibute the Revewnes arifive from 
thence for the Repairs & Churches, Maintenance f theClrgy, and wher 
pious Ufest. And befides thefe, we fill read of Obdwions made by the +Gan. 5. 14 
People on the Altar both inthe Aforher Church and in Parochia? Churches, © #5 
If in the Alotder Church, then one Moiety went to the Bifhop, and the 
other tothe Clergy; if in Parochical Churches, then only the third Pare 
to the Bifhop. 

In the fecond Council of Afee/con |, al] the People are required to make pa.D. sSs, 
de Oblation of Bread and ifine at the dltar*; and the Paymeat of * Can. 4 
Tithes is immediately enjoin’d " — on the Last of God, and the 
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ancient Cuftom of the Church, which is thereby reinforced*, In the 
Council of Nantz}, Oblations and Tithes are mention’d together, as 
making up the Church's Stock, which was to,be divided into four Parts, 
viz. to the Bifhop, and to the Clergy, and to Repairs, and to the Poor y. 


There were many other occafional Oblations in thofe Days upon particu 


lar Services, according to the Superftition of the Times, and the Power 
the Priefthood had over the Minds of the Laity. For an Explication of 
which matter, we ought to confider, that there was one kind of Obla. 
tion which was made to the Church out of the Lands and Goods, of Per~ 
fons devored to the Clergy by way of Donation izter vicos ; and another 
kind of Oblation, which was made after the manner of a Donation 
mortis Caufd. A Donation mortis Caufa, by the Cioil Law *, is when 
fomething is given for fear of Death ow thoughts of fome prefent or fim 
ture Danger; as when the Giver is fick or going into the Wars, or 
when there is a Peftilence in the Neighbourhood, gc. And both thefe 
kinds of Donations were gratuitous ia the beginning, and no one could 
be then compell’d to make them to the Church, tho’ Men were often in- 
veigled thereunto by the Subtlety of the Priefts: But in refpe& of the 
other Donations, every one was oblig’d' to.make them under the. pain of 
an Excoummunication, after the Clergy had got the power of fending Men 
to the Devil for nog fatisfyingtheir Demands. But I muft obferve, that 
{uch Oblations as are made on Suadays aad Holidays, and other daily 
Oblations made in. the Parifh Church, are, by the Cazonz Law, due to the 
Minifter or Curate of fuch Church, whofe Duty it is to pray for the Sins of 
the People +, and they are never due to Foxeigners performing Mais or 
Divine Service, tho’ they fhould come to their hands; becan{e the Per- 
fons, that offer them, are nor their Parifhioners: But the Law fays this 
is otherwife, if there be a Cultom to the contrary. And tis alfo other~ 
wife if the Bifhop celebrates Divine Service in Perfon in any Parifh 
Church of his Diocefs.; for he {hall then receive the Oblations there 
made into his Hands, and not the Curate or Minifter of the faid Church, 
it being the Bifhop’s Pariih |. Wherefore the Law enjoins the Bifhop 
not to prejudice the Curate, herein, by doing this Office oftener in one Pa- 


.3. rif than in another; for if he, does, he fhall not have thefe Oblations * 


Again, ’tis to be known, that a Perfon may be oblig’d to make thefe 
Oblarions in the Rowej/s Church on a fourfold Account. Fi/f, By vir~ 
tue of fome previous Agreement ; as when the Occupier of an Eftate in 
Land or of a Houfe, offers fomething certain at fome ftated Seafons of 
the Year. And fuch an Offering has the Bffence of a Cem/us or Penfion. 
2gly, On the {core of fome previous Promife or Deputation; as when a 
Man gives any moveable Eftate to the Church by way. of Donation, as- 
aforefaid : For as long as his Will continues in force, he ought to make 
gvod his Promife. 3d/y, On the Account of the Church’s Neceflity, viz. 
when the Minifter has not otherwife a fufficieut Maintenance. And; 
laftly, on the fcore of fome Cuftom, in virtue whereof, Men are bound 
te make fome Cuftomary Oblations on Holidays; and the Bithop may 
compel the Parifhioners to obferve this Cuftom, tho’ the Curate cannot 

do it f. 
eae here in Hugland, fince the osth of Hezry VII. which abolifhes 
this part of the Cawom Law, in refpect of Altar-Oblations to the, Prieft, 
all Oblations there made, are converted into Alms of Charity towards 
the Maintenance of poor Parifhioners, which ought to be diftributed ac- 
cording to the Difcretion of the Minifter and Church-wardens: But, yer 
there are fome occafional Offerings ftill remaining, as at Marriages, 
Churching of Women, ec. And thefe are due rather by Cuftom ter 4 
than 
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than by any written Law; as the Oblatian of Fowl. at Chrifim 12, and 
the Firlt-Fruies of Corn payable in fome Places on Sc. Martia’s Day are. 
The Offerings Lkewife at Laffer ave due by Cultom ; for they ate nan po» 
lentary Oblations, but are paid as a Compofition far perfomal Tires due ac 
thar time, and not for Sucrameantals, as fome have imagin’d ; For if 
fuch Offeriags are not perfonal Tithes, then none are pail in Aigedewd 
for who pays any thing out of the Profits which arife by manual Occa- 
pations, Merchandize, ere. befides thefe cuftomary Onferiags at Piaf’ 
‘Lhefe are conlirm’d by the Statute * to fuch Perions, and to be pws in’ 
fuch Places.where the fame have beea ufually paid for forty Years before 
the making of that AG, bur Day-Lahourers areexcuyd. Thar AQ Tike. 
wife enjoms, that the Payment fliall be made in the Place where the 
Party dwells at fuch four Odering-days as hererolore, cfs. at Chrijtimas, 
Bafer, Whitfoxtide, and on the Beait Day of thar Saigt co when the 
Parifh Church was dedicated ; aad if no fuch Dedication, then it was to 
be at Zafer, Thus the Profits of the Churches in Sexcum, and in 
other great Cities, were originally Oblations and Obventions, which for 
many Years have been call’d Tithes: But very falfly fo flied. Fur they 
could not be called Predial, unlefs the Houfes wrew out of the Ground: 
nor could they be ftiled mix’d Tithes ; for tho’ fomething might arife by 
the Induftry of Men, yet it wasnot out of the Earth. Sothat ic mult be 
a perfonal Tithe or nothing ; and, therefore, thofe cuftomary Offerings 
at Marriages, Churching of Women, Gc. which were paid ‘valle i = 
Statute, ought co be paid fill, and are recoverable in the Spipivual 
Court. 

An Obit was, at firft, an Office perform’d at Funerals, when the 
Corpfe was in the Church, and before it was bury’d ; but by Superfti- 
tion it afterwards came to be an Avniverfiary, and then Money or Lands 
were given towards the Maintenance of the Pricit, who fhould perform 
this Office every Year. 
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Of the Office of the ude. 


rT HE Word Office in the Cicer] Law, from whence we borrow the 
Term, has divers Acceptations. Bor, Fr/t, It fignifies perce 
Duties, and Things of Conveniency to be regarded and practi) in rhe 
common Courfe and Society of Life berween one Man endancther, Awd, 
2dly, It denotes fome publick Furttion: And in this latter Senfe we find 
it takentwo ways. Lr? ior a minzifcrat] FunGion to fome or ether 
having JurifdiQion: And 2dir, for the Power and Authority of fuch 
Court itfelf. Now there are three miazi/feriz/ Fundtions in the Cisy/ 
Law term’d by the Name of an Offce. Lhe Fir/f relates to fuer Per- 
fons as were publickly appointed vo prefeut Crimes to the Magiltrates +. 9 C.q2.> 
The Secozd denotes to us an Apparivor, as appears in thefe Words, cw. 
Officio, quod tuis merstis obfecindtt, wen Cifiaicdd giewgd2mly aoe ox 
cateris tolumus dgereeare, @c. ||. And the Tivvd points our 10 us an $C 2% 
Attvaey, that entred the Ads of Court, as may be feen from the Wineds 
of the Laws here quoted *: In both which Laws, by the Word Ofjam, ~ C12 =- 
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we underfland an 4éfuary. But when the Word Offciwm imports tha 
Authority and JurifdiGtion of the- Judge, it is that Power whereby he 
may of himfelf, without the Inftance or Petition of either of the Zrj- 
gants, proceed in judicial Matters: And this Office is exercis’d either in 
civil or criminal Actions. In civil AGions, the Judge does fometrimes 
of Office decree a Thing which he finds to be equitable, befides the AGion 
or Plea; and befides the Bond or Obligation whereon the AGtion arifes*: 
And fometimes alfo he does, in a point of Equity, by virtue of his Office, 
relieve fuch as ftri&t Law gives no Remedy or AGtion to. Cal/iftratus 
reduces all Civil Caufes, wherein a Judge has extraordinary Cognizance, 
to thefe two general Heads, oz. Hither when he exerciles this Cogni- 
zance in relation to fuch as bear civil Offices and Employments, or elfe 
when he exercifes the fame in refpect to Pecuziary Caufes. But in Cri- 
minal Caufes, he exercifes this Authority of Offee, either when he fits 
to take Cognizance whether a Man’s Honour or Reputation ought to be 
attainted ; or when he makes Inquifition touching a capital Crime where- 
by a Man’s Life, Liberty, or Country may be endamag’d ; and this kind 


Lib. 1.de of Office Ovid mentions in thefe Words 4, viz. 


Tritt. 


Fudicis officium eff, ut res ita tempora rerum 
Ouaerere 


The Office of the Judge is of a very large extent, and is divided firft into 
what the Civilians call the zoble Office of the Judge, and the mercenary 
Office of the Judge: The firft is that which is concern’d and mix’d with 
criminal Pleadings; and the fecond is that which is only ferviceable to 
civil AG@ions, The diftin& Parts or Speciesof the Judge’s Office are, viz. 
Cognizance, Determination and Execution : But of thefe I have treated 


Vid.Pag, under their proper Titles, in {peaking of a Judge, his Power, Duty, ec. |], 


309, Be. 


and of Sentences, and the Execution of Sentences *. The zoble Office of the 


* Vid, Pag.) Judge is chiefly concern’d in extra-judicial Matters ; andthe mercenary 
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Office of the Judge is employ’d in decreeing Citations, in admitting or re- 
jeting Libels, in hearing Anfwers thereunto, in granting ‘Terms-Proba- 
tory, and the like. The zoble Office of the Judge fubfifts of icfelf, 
being mix°d with Imperial Authority, and which the Judge executes of 
his own Accord, as in Criminal Cafes : And this is not ferviceable to any 
civil AGtion, asthe other is; but is executed by the Judge in virtue of 
that Authority which the Law gives him, tho’ no Action be propounded 
or commenced. And this is fometimes exercis’d ex mero fatto Fudicis, as 
when the Judge interpofes his Authority for the Advantage of the Pub- 
lick alone, at his own proper Motion, without any one’s Requeft or Petition 
to him for fo doing ; and this is by Civilians called Oficium Nobile, Gc. 
As in all Inquifitions and the Punilhing of Evil-doers, where there is no 
particular Accufer promoting the Judge’s Office ; for the Judge may of 
himfelf enquire after Offences committed, it being the Intereit of the 
Commonwealth that Crimes fhould be punifh’d. But fometimes the 
Judge’s zoble Office is exercis’d at the Inftance and Petition of a Party : 
As when a Judge imparts his Office to fome Perfon imploring the fame 
in a private Manner or Affair, and to fuch as has no ordinary Aion or 
Remedy at Law ; for then the Judge may interpofe his Office eaeibck 
Jy in the Place of an Action; and thus it is, when a Perfon {ues or de- 
mands Reftitution ix integrum. Alfo, if a Son be aggriev’d by an un- 
kind and cruel Father, who denies his Son what is due to him by the 
Law of Nature; for fucha Perfon having no Right of Action againit his 
Father, he has his Remedy by the zob/e Office of the Judge, and may 
rightly have recourfe thereunto. The wercenary Office of the Judge is 
% that, 
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thit, which does not fubfit of it (IF, but is 2 Servant to fome civil 
Aton (as aforefaid): And it is in Latin term’d Oficina mercenarinm 
by 2 befer Appellation (in comparifon of the former) from the Werd 
AMerces, 2 Reward or Hire ; becaufe the Office of the Judge, heing here 
(as it were) hired and employ’d tothe Advantage of a private Maa, is ut 
anothier’s Beck ro ferve his ‘Turn *, > Cree! 
What the Cyei/ieis verm the Noble Office of the Judge, the Came fe" *)* 
Law calls the jeer Office of the Judge; and what they file the aer- 
conczry Office, the Canon Law calls the promoted Office: which, among 
the C.rsung/fy, is of two kinds. The firft is, when a Man voluntarily 
offershimlelf to profecute an Offence or Suit; who is then calld 2 cw/parary 
Promorér of the Office: And herein he differs but little from a Party. 
The fecond ts, when the Court affiens one to follicic ele Office of the 
fudge, who is then term’d a xeceffizry Promoter thereof ; hecauft he may 
not refufe this Employment : For when no Profecutor ttirs in the Matter, 
then the Court doss it in Duty to the Publick, for rhe Punithment of 
Sin, and other Diforters in the State, For in Temporal Courts of onter 
Realms, length of Cuitom has eftablifh’d the very fame Courfe of Pro- 
ceeding in criminal Caufes +, even at the [nflance of” 2 Parry wirlicinar t Alps. te 
which may be done when the Orfice of the Court eloné progceds ; yet the *% ! 
Law itfelf has given greater Privileges to frozeedings «4 ayy p O Mes, than 
to the other, which may be fome reafon why it was cated the gold: OMiec 
of the Judge. ‘Tile firit Privilege ib, that whereas by Law, now alterd 
by Cuttom, an Jccefor or Perse (properly f caiPd) wasia danger of 
the Punifhment or Retalierior, if he turd in his Proeis, on a Prelump- 
tion of Cz/emrr: But no fuch Prefumprtion or Intendment of Law lies 
againit a-frdee executing rhe publick Laws by virtue af his OMe, as it ; 
dees aguinit a Pury * ; and, therefore, he isn ot fubject to that’ Penal. * Ars, in 
ty asa Profecutor was. Theneye Privilege che Law gives to Proceedings 2.” + 
OF meer Office in crdmive/ Caules, which it denies to a Profecutcr, rho’ 
he be not an ecufer or Pwrty properly fo call’d, is, thar the Judge 
preceeding by virtue cr fils mer Office, may give the Defendant an ;, 
Uath to anfwer fome criminal Matter}: But’tis orlerwite when thé Suit 4%" 
is at the Initance of a Parry which promotes the Office; becaufe the De 7?" *" 
fendant ough not te be forced to furnifh his Adverfary’s Intention wich 
Yroof, But chis Veth, ew Ofeis, is abvlifh’d by Ach of Parliament with 
us here in Ragliad. Tdirdy, When the Suit is at the Inftance of a 
Pty, contrary Proois are admitted to prove the Defendant’s good Kame 
dol Reputation: Bue this need nor be granted om 2 proceeding & 
Oro nierd ; becaulé no’ Prelumption or Intendment of Law lies aguintt 
the Judge's Sincerity ¥, as againit @ colaztery Promoter. Puuyr Aly, On ii Ave ¥. >. 
the Initance-of & o-/ez4ary Promoter of the OMcc, Conreffatien of Suit ar 2-13 *'- 
lifue ts join’d in che Caufe beeween the Parties *: But if 4 xeCeffiary Pro- * ane in 
mrvrcr of the meer OMe of the Judge be affign’d by the Coure a mae c 53 4 4 
nage and carry on the Caule, 2 Conteftation of Suit (properly fo cal PE) * 
is not neceffary, bue only a kind of Contradistion Cin lieu thereof} re- 
quired, betwixt the Faye or Dewewciation, Gr. on the one fide, and 
ehe Detendant’s aegztiew Anfwer on'the other. / 2/f, When the Pro 
eteding is of meer Ufice, more Witnelfes may be admitred, even attee a 
Publication of Depolitions +; beeaufe the Rar of Subormation ceafes inten ©. 
this Cate: But now Wisneifes may not be receiv’d alter flich Publicatigg, = !* 
when the Caufe is’ profecuted by a codex -Promorer, for 4 
tubernfhg chem in foerote where he finds the Depefitinns of | 
Witnelfes cometvo flare of his Purpofe bes ory Oe . P 
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It has been already noted, that the Jndge’s Office is fometimes put ip 
the Place of an ACtion*, and hence { infer the Judge’s Office and an 
Aion to be two different Things in Propriety of Speech}. For an 
A€tion accrues to the Party, and is aright of profecuting in Judgment 
that which is due to him: But the Judge’s Office accrues only to the 
Judge, though he may fometimes lend it to the Party upon humble 
requeft ; and though it be not the fameas an AGion, yet herein it hasthe 
fimilirude thereof. Where the Office of the Judge is principally had, and 
the Caufe is commenc’d with it, Conteftation of Suit is there neceflarily 
required, as juft now hinted ; but not where the Judge’s Office is sugj- 
dently made ufe of : And the Judge’s Office may be izcideutly implor’d 
both before and after Conteftation of Suit. When the Judge’s Office is 
implor’d, a Conclufion in the Libel is not always required; for the 
Judge does, by virtue of his Office, in all Criminal Caufes conclude there- 
in: But in Civil Caufes, the Judge cannot, ex officio, fupply the defe& of 
any Libel, Exception, Aétion, Anfwer, and the like; for thefe Things 
are the Bufinefs of the Parties L.izégamt, and not of the Judge, whofe Office 
confifts in taking Cognizance of thefe Matters, in pronouncing Sentence 
in purfuance thereof; and in demanding the fame toExecution And 
the reafon of this Cognizance, is, that all parts of a judicial Procefs may 
be preferv’d according to Order, that Right may be done to each Party 
without reftraint, that their Allegations may be heard according to Equi- 
ty, and without any Affection or Partiality to either fide. But the 
Office of the Judge is extended ad Acceforia|l, viz. to fuch Things as 
happen accidentally, and concern the Matter in Controverfy (pending the 
Suit or judicial Procefs) tho thefe Matters are not demanded or fet forth 
in the Libel: But then thefe Things muft happen after Conteftation of 
Suit or [fue join’d, as our common Lawyers call it, elfe tis otherwife, 
Aid thus far of the Office of the Judge. 
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Of Orders and Ordination in the Church. 


“THE Apoftles having appointed certain Perfons to be the ftanding 
Governors and Teachers of the ChriftianChurch, it was therefore 
thought neceflary that there fhould be a Power lodg’d fomicwhere, to fet 
apart fome diftin& Orders of Men for the Exercife of thofe publick 
Offices : And this A& of appointing or ferting them apart for the Miniftry 
of holy Things, is called Ordination. All Perfons hold it neceflary, that 
there fhould be fuch a Power; but Perfons are not well agreed with 
whom this Power is intrufted. The Presbyterians, who diffent from 
Epifcopacy, affirm, That a Man ought not to take upon him the Mini- 
ftry, without a lawful Call: And they likewife agree, That Ordination 
eught tu be continu’d for the Peace and Prefervation of thofe Churches, 
which the Apoftles had planted, defining it to be a folemn fetting apart 
fome Perfon inthe Church. But they fay, tis not only to be done by Im- 
pofition of Hands and Prayer, but with Fafting by preaching Preshy- 
ters ; and that thofe, who are not fet apart themfelves for the Work of 
the Miniftry, have no Power to join in fetting apart others for that Pur- 
pofe: Andthis Form of Ordination was propos’d to the Parliament in the 
Year 
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Veer 1642, by an Affembly of chofe Perfons, in order ro be feritiv’d 
There are auovher fore of People difleming trom Epifoopary, wha wre 
ftiled Jadepeadeats: And they hold, That where there ara in fech 
preaching ‘Presigters, other Perfons fafficiently qualiiy'd ond appeav’d fir 
their Gifts and “Graces by other Minifters, being chofen by the Peeple, 
and ict a pare fer the Miniftry by Prayer ead Falting in the Comgregs- 
tion, May exercife thet Office ; fo that iome place the Power of Ordina- 
tion in fimple Presbyters, and others in the Peupis. 

There are many other ftrange aad modern Notion sheut Ordination, 
and fending out Miaifters to preach the Gofpel; bur [ fivll nor heve 
enter into a detail of them, but rather content mytelt t follow the 
Praétice of theancient and primitive Church of Chrilt, fince there is no- 
thing finfulor coarrary to she Holy Seriptures in Ephtopsl Ordinarem, 
as ({ think) all good Men ought to do for the fake of Pexce and Univy 
in the Church, and in compliance to the prefent Eitabliflmment of Bithops 
by the Civil Power : And, therefore, I thall proceed to cunfider Ordina- 
tion in che manner that ic has been deliver’d duwn to us by owr Vore- 
fathers. And here I fhall take a view of Holy Orders.s a facred Sign or 
Seal (as it were) of fomeGrant, whereby a fpiritual Power is given to 
the Perfon ordain’d to exercife fome facred Office or Miniftry in the 
Church: And this (I think) is almoit unconteitably acknowleda’d to 
belong both to Priefis and Deacous from the very Beginiime of Chriltis- 
nity icfelf; tho fome Perfons have deny’d Bilbops to be a diitialt Order 
from Presbyters or Elders in the Church. But as the Cliridiaa Church 
imitated the Jewifh Synagogue in feveral refpects which were not Sinful 
and Superftitious ; fo ic is eafy to believe that the Church follow’ the 
Dilcipline obferv’d among the Fes in nothing more, than ia that of their 
Minilters. ‘The Synagogues were compos’d of a Ruler of the Syna- 
gogue, whom the Melleniltical Fees called utrchi-Symagoges, and like- 
wife of Priefts or Elders, and of Levites. or Deacons: And this is 
thought to be the Reafon why the Apwitles eitablifh’d in Chriitian Aflem-. 
blies thofe three Orders of Minifters under the Names uf Bifhops, Priefts, 
and Deacons. The Bifhop, in thefe Affemblies, had the fame Henour 
as the Ruler of the Hews had in their Synagogues. ‘The Superiavicy of 
the Rulers of the Synagogue, in refpe& of the Peiefts or Elders, confitted 
only in fome Titles of Honour, as being the Chief amongft their Brethren: 
And, theretove, ehey are all comprehended under the Name of Priefts or 
Elders, inthe 107th P/alm, wheve we have thefe Words: Ler them alfo 
enult bin i2 the Congregation of tae People, and praife bine iz the 
Afisviubls of the Fiders, which was the Plaeo of their Meetings, So we 
find in the Nees Tefament, that the Names of Prieft and Bilhop are in. 
diflevently taken the one for the other, and thet Ailembly or Council of 
the Elders, which was called the Presbytery, conlilted of the Bilhep, and 
the Prieits or Elders. The Bishop or Prelident, as the ancient Fathers 
call him, had indeed thechief Dire@tien or Superiatendency, irom whence 
he was in Greek call’d frtere=c; and this Word is found in the Grrek 
Septuagint : But he made up but owe Body wish the Elders or Privits, whe 
in Quality or Judges had their Juriidiction jainthy. And berevato St. Peter 
alludes in the 5th Chapter of his firlt Bviftle, which is undoubtedly 4 ge- 
nuine Epiltle, fyiag, Tae Fiders which cre among yen I exbert, aba 
am, aljo an Elder, or (as the Grees has it) a Bellow Presbyter * or Elder 


Wich you. And then he gusson, Feed tae Iduch & Gud wire” is cme © 


net, taming the urerfighe therewf }; where he joins hieefelt av an Bider 
with ihe veit of the Elders in this Owerfiebt or Saperintemdemey; the? 
ty lis Prerogative of exhoreing them, he appears to be a Perton of forme. 
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what more Honour and Authority in the Aflembly or Church than the 
reft of the Elders. And from hence } infer, that in the Beginning of the 
Church, the management of Affairs, and the Jurifdi&tion, which is now 
called Epifcopal, did not depend on the chief Elder or Bifhop alone, no 
more than the diftribution of the Offerings; but on the whole Senate or 
Affembly of the Priefts. And this continu’d as long as there was but one 
Church in every City, one Altar, and one Confiftory of Priefts join’d to 
their Chief Prieft, afterwards call’d a Bifhop. But when it was necefla- 
ry to increafe the number of Churches, there was caufe to fear, left 
thofe who govern’d the new Churches, fhould afcribe to themfelves the 
Quality of Bifhops, finding themfelves of a particular Church: Where- 
upon the chief Elders began to take to themfelves Epifcopal Authority 
over them, for which it was neceflary to appoint, that there fhould be 
one Bifhop in every City, on whom the Elders or Priefts fhould depend 
for their Ordinations, and other Affairs in the new erected Churches, 
which were called Titles. St. ‘Ferom ftrongly maintains this Opinion in 
his Comment on St. Paul's Epiftle to T7rws, where he affirms, that be- 
fore this Divifion, each Church was govern’d by the common Council of 
the Priefts: Butlfor avoiding all oceafion of Schifm, one of thefe Prieits 
or Elders was chofen to be the Chief, and to take upon him the Care and 
Government of the whole Church. He pretends that the Names of 
Prieft and Bifhop did not at all differ in the Beginning, and that St. Pam 
therefore made ufe of them indifferently: And then he fubjoins, that ‘tis 
only Cuftom which has made Bifhops greater than Prieits. Epi/copé 
noverint fe magis confustudine, quam difpofitionis Dominica veritate, 

* Hieron pyesbyreris effe Majores*. And this may be confirm’d by the Authority 

Epift 1 of St. Paul, who, writing to the Churches under the Name of Eiders, 

Ti comprehends both Bifhop and Priefts. But to return to the Bufinefs of 
Orders and Ordination. 

The exterior A&t of Ordination,"is in Latin ftiled Signaculum, and 
the interior A&t hereof is called a Power given thereby ; and the Execu- 
tion of this Power is term’d an Office. The Orders inthe Romi Church, 
according to the Opinion of moft of their Divines, are feven in Number, 
ziz. That of the Door-keeper, the Laxorcift, the Reader, the Acolythift, 
the Sub-deacon, the Deacon, and ‘the Presbyrer; their Divines do not 
reckon the Pfalmodift and the Tonfura to. be an Order, but only a pre- 
paratory Difpofitien to other Orders : Nor is Hpifcopacy itfelf an Order 
with them, but only a Dignity in the Church. The Cavonifis make 
nine Orders in the Church, reckoning theP/almodift and the Tonfura 
into the Number; but ftill they exclude Epifcopacy as ftri€tly call’d an 

f21Dit.1 Order {. For (fay they) the word Order is ufed in teveral Senfes, viz. 
fometimes for a Digwity, and then Epifcopacy is an Order with them ; 
fometimes it denotes the Name of an Office, and then the P/almodi/t is 

an Order in their Books; and fometimes it points out a fpiritual Power 

among them, and then that of a Deacon, @e. is called an Order: And in 

this latt Acceptation it is underftood, when an Order is call’d a Sacra- 

ment in that Church. So that, according to this laft Senfe of the Word, 

that of a P/a/modift is no Order, but only a certain kind of Office an- 

nex’d tothat of a Reader or Leflurer: Por as a Lefiurer by Reading 

excites the Underftandiag of the People, fo does the P/admedift by Sing- 

ing ftir up the Devotion of their Minds. But ob. de Auanias main- 

tains nine Orders in the Romifp Church, among which he reckons that of 

a Bilhop and of the P/almodif? to be two. But Orders, ftriGly taken, even 

in thar Church, are only three in Number, c7z. that,of a Sub-deacon, 

ll 32Di&11 Deacon, and Presbyter ||; tho’ fome Perfons of nice DiltinGions, will 
reckoa 
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réckon that of a Bifhop among them: But, in # large Sen’ea¢ the Word, 
alOrders, even the lowelt in rhe Church, are ftiled facred Orders And 
hence ic was in the Times of Popery among us herein F agland, woord- 
ing to the Common Law of the Remifh Church, thar if 2 Perfin was 
ordain’d by a Bifhop; that was not his Diccefin, whether ic were ia re 
{pe&t of the greater or leffer Orders, he did incur che Punifhunent of the 
Provincial Confticution, eye. a Sufpenfion of the Orders thus taken, rill 
fuch time as he obtain'd the Favour of a Difpenfarion |; which was all ivi. x. 9. ts 
that Conftication pointed at. But now chis Law is alterd, and the BL 
fhop fhall be puniih’d by his Superior, who ordins a Perfon not belonz- 
ing to his Diocefs without Letters Dimrffiry. And the Diftintion of tite 
higher and lower Orders in the Chureh is alfo loft by the Reformarion 
of Religion, as not grounded on any Scriptural or Apoltolical A uthority. 

Holy Orders ought not to be given to any Perfon without a Title, 
thar is to fay, without a Benefice *, or haying a Patrimonial Eitate to * so Di& 
live on: And heretofore, if an Ordination was orherwife made, it was “P= 
faid to be void. But becaufe Bifhops thought this ro be no Punifhment, 
a Provifion was made thereupon againft fuch an Ordination, which may 
be feen in the Decretals, under the Title of Prebendy}. Nor ought 1X3 5: 
the Perfon, that is to be ordain’d, to make any Promile or Engagement ** 1 
to the Perfon that ordains him, or prefents him to fuch Ordination, in 
order to indemnify him againft the Force of the Canon; for if any fuch 
Promife or Engagement be formally made, it isa Species of Simony on 
both fides, according to the Papal Law *; and ({ think) by the Law of our sx. 5. de 
Church; But a Bifhop may ordain any one with Impunity on the Title 45. 
of a Patrimonial Eftate alone!, and fhall not be oblig’d to maintain or t 3! El 
provide for fuch Perfon, tho’ he fhould be molefted hereunto, as in the 'x.3. 5.4 
other Cafe he is. Bue if a Clerk ordain’d, fhall aver himfelf to have a Glot& inhoc 
Patrimonal Fitate {ufficient for his Support and Maintenance, when in ““ 
realiry he has none, or (at leaft) but an infufficient one, he fhall, zpft 
pure according to the Cawoz Law, be interdi&ed the Execution of 
is Orders, becaufe he has herein deceiv’d his Bifhop; and herein (i think) 
the ancient Cazoz Law ftands uncorreCted ; But if the Perfon admini- 
ftring fuch Ordination fhall be in fault, then the modern Laws {hall ob- 
tain their due Force, cvs. That the Bifhop ordaining fuch Perfon, {hall 
be bound to maintain him. 
As he is faid by the Ciei2 Law to be guilty of a Fault, who commits 
any Cure, Order, or Office to an unqualify’d Perfon: So, according to 
the Canorefis *, if a Bifhop, knowingly, ordains any unworthy Perfon, in *Gaid. in 
the Romifb Church, he is taid to be guilty of a mortal Sins and fy o43-1 Qt 
heinous a Crime is this in a Bifhop, by thar Law, that he who commits 
the Miniltry of the Gofpel to an unworthy Perfon, in detriment to rhe 
Church, and to che difhonour of God, who is faid to be glorify’d by sacd 
Minifters, fhall be look’d upon and deem’d as anInfidel, And he who 
thus thrufts him{elf into Orders, and forces himfelf (as ic were) upon the 
Church, the Cawon Law rather accounts an Hireling than a Paftor. For 
a Perfon legally ordain’d, ought to live as it becomes a good Steward ta 
do, and not only to difpenfe the Sacraments, but even the Goods of the 
Church with Frugality, and likewife to conferve the fame with Prudence ; 
foa Perfon unworthily ordain’d (fays that Law) does hereby become a 
Robber, and from a Paltor, is turn’d into ¢ rapacious Wolf, contrary to 
all Law and Equity: And as fucka Perfor abufes the Name of ¢ Paltar, 
fo he ought to go without the Fruits and Profits of his Culling. And, 
further, *tis of dangerous Confequence to fuch as are fubjea to his Cure, 
and to whom he oughr to adminifter the Sacraments; for he fevers} 
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ways infets their Morals by his bad Example, and blinds their Under. 
ftanding thro’ his want of Knowledge: And, therefore, if the Blind leads 
the Blind, they both of them fall into the Ditch *. 

Wherefore, fuch Perfons, as defire to be promoted to Holy Orders, 
ought, before their Ordination, to fubje€t themfelves to an Examina- 
tion (of comin Right) tobe made by the Archdeacon ||, who, after he 
has examin’d and approv’d of their Sufficiency in point of Learning, oughe 
to prefent them to the Bifhop for his Ordination: But with us, this is 
commonly done by the Bifhop’s Chaplains. And this Examination made 
by the Archdeacon or Bifhop, is not only an enquiry into the Learning, 
but alfo into the Life, Morals, Faith, and Education, of the Perfon that 
defires Orders +. And the Perfon who confers Orders, ought to be the 
proper Bifhop or Diocefan of the Perfon to be ordain’d, or (at leaft) the 
Perfon to receive Orders, ought to come with the Leave of his own 
Diocefan for fo doing ||; which Licence we fometimes ftile Letters Dé- 
miffory, and fometimes Letters Commendatory }, or Letters of Recom- 
mendation in plain Exglifs. But Perfons inferior to Bifhops Officials 
cannot grant thele Dimzffory Letters, unlefs the Bifhop fhall, by f{pecial 
Commuffion, have given this Power to his Vicat-General ; or unlefs fuchi 
Bifhop be at a great diftance from his Didcefs, in which Cafe his Vicars 
General, in Spirituals, may grant thefe Letters Dyaziffory; as the Chape 
ter of a Cathedral Church may likewile do, fede Vacante: or, laftly, 
when the Bifhop is taken Prifoner by the Enemy; for then the Chapter 
exercifes the fame Rights and Powers, as if the Bifhop were naturally. 
dead. Bur, in the Roms Church, other Perfons befides Bifhops may 
confer the leffer Orders on Men; as Abbots and the like, if thé Queftion 
be touching fuch Monks as are fubje€t to them. If a Bifhop, in confer= 
ring Orders, fhall fo far approve of a Man of infufficient Learning, 
unlawful Age, or a difhoneft and criminous Lifé, as to ordain him, 
he fhall be fufpended from receiving the Profits of his Bifhoprick, till 
fuch time as he fhall meric his Pardon, withus by making a due fub- 
miffion and acknowledgment of his Fault to his Superior; but in the 
Romifo Church, by a Purchafe of his Pardon from the Pope. Though, re- 
gularly fpeaking, no one ought to be promoted to Holy Orders without due 
Examination had of his Learning; yet a Perfon that is well known, and 
eminent for his Proficiency therein, may be ordain’d without any Bxa- 
mination, as having the Teftimony of the whole Parifh on his fide *. 

No Perfon can have Deacons and Priefts Orders both corifert’d on him 
in one and the fame Day ||; and the Reafon given by the Papal Law, is, 
becaufe a Bithop cannot fay more than one Mafs in one and the fame 
Day *: And the Perfon- that ats contrary hereunto, fhall be fufpended 
from the Power of Ordaining, tho’ he does this by the Leave or Order of 
the Metropolitan;. And tho’ the Perfon that receives more Orders than 
one in the fame Day fhall be fufpended, yet he may Be difperis’d with on 
doing Pennance. See the 32d Cano. of the Church of Huzlanzd. "Tis 
moreover to be obferv’d, That, by the Laws of the Church, there are 
certain Times and Seafons of theYear {pecially appointed for Ordination }I, 
and that Perfons that ordain out of thefe Times and Seaions proper for 
Ordination, ought to be depriv’d of the Power of Ordaining, aecordiig 
to the Cazoz Law *; but this is not vegarded with us here in Bwgland « 
And again, tho’ by the Papal Law, a Perfon that is ordain’d at an unfea- 
tonable Time, receives the CiaraCter of his Orders ; yet, by that Law 
lic does not receive the Execution thereof, but ought to be dépos’d for 
his Contempt of the Laws of the Cuurchy. This Part of the Gazoz Law 
ig alfo with us grown obfolete and out of ufe. 
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There are feveral Impediments to the Sufeeption of Orders, according 
te the Cazon Law, fome of which I fhali here ferdown. As fel Thar 
no Perfon nvainrd ir his Limbs, or defeCtive in his Members, {hei} be ad. 
mitted to Holy Orders: But a Perfon may, in fome Cafes, recvive Ovdi- 
nation though he has loft his Gezztals*; lince a Perfon that has caus%f **- 2264 
his Virilia to be cut off upon a jult Account, may exercife his Sacerdutal 
Office as betore +, But why Caltration, in the Romi Church, fhould 1% 2. + 
be a Hindrance to Orders, Lam at a lois to know, fince that Church has 
prohibited Marriage to their Clergy ; unlefs thac Church would have irs 
Priefts, by debauching Mens Wives and Daughters, get themftlves into 
the Secrets of Families, and govern the Mafter thereof, ed/y, Ac 
cording to the Council of Fokdo}, no Bondman cam be admitted to 1%. 1.18.1. 
Orders, unlefs he has been frft manumis’d: nor camaay infamous Perfon 
be admitted thereunto, till fuch ume as he has purg’d his Infamy". By *%2 20 
an infamous Perfon here, I mean fuch a one as labours uader any criminal 
Accufation. 3¢/y, Bigamy is another Impediment co Orders in the 
Rowifo Charch |, becaufe a Bizwmif? days the Canon Law) is prefun’d yx. an 
tobe an incontinent Perfon ; for chat he cannot contain, though he has had 
one Wife already: For Bigamy, in the Senfe of that Law, is a paffing 
to a fecond Marriage, after the Death of a former Wife, by marrying, a- 
nother Woman; and "tis fo highly condemn’d in that Church, thar "tis 
a kind of Jrregelzrity ina Clergyman fo toa. There are many more 
Impediments unto Orders by the Papal Law, butas they are altogether as 
ridiculous as thele abovemention’d, { fhall Jorbear to recite them, as be- 
ing not allow’d of by our Church. 
If a Perfon, that has not been ordain’d, fhall take upon himfelf the 
Office of the Miniftry, he fhall never be ordain’d, but be thrown out of 
the Church with Difgrace t: And a Perfon that has been in remote Parts, + x. 5. 28.2. 
ought to prove his Ordination, by the Seal of che Bifhop that ordain’d 
him i. WX 2.29.0 
it has been faid, that it is not lawful for a Bifhop to ordain any one 
without a T7r/e. Now this Canon was made not only to prevent a mul- 
titude of Clergy, which renders their Orders, or (at leaft) their Per- 
fons very contemptible ; but likewife to hinder Perions in Orders from 
becoming Beegars, to the great difparagement of the Priefthood: But a 
Perfon may be promoted to Orders without any certain Title, if he has 
a fuffivienr Parrimony to live on and maintain himfelf; and fuch a Per- 
fon is {aid to be ordain’d iv titulum fui Patrimoniz. Nay, if he hasa 
fuificient Frtate to fubfift on, he may be ordain’d though his Eftate be not 
exprefly affign’d and given in modum Tituli *. The Word Title is, in * Abb. in 
our Law- Books, raken feveral ways; fomecimes “tis put for the Motive ©33-*> 
or Confideration, on which account Dominion or Property is transferr’d ,3,&. 
fomerimes 2 Tt/e is ftiled by the Name of Neceffity, and fometimes ’tis 
called a Toker or Sew of a Thing: Sometimes kcclefiaftical Orders, or 
any Church Dignity or Preheminence are call’d a Zetle; and, laltiy, a 
Benefice itfelf is fometimes call’d a T7z/e ; in which Senfe I ufe it here, 
The Archdeacon fays, that a Canonical Title, is a ipiritual Motive or 
Coslideration, on which Account, a Perfon has a Right or Power given 
him of difpenfing Matters relating to the Church: And fuch a Title is 
only agreeable to a Clergyman. Buta Title tv Orders, and a Tick to 
an RBeclefiafticel Preferment, are different Things: For a Tit/e to an 
Beclefiattical Preferment accrues feveral ways, as by Collation, Prefents- 
tion, Nomination, HleG@tion, and by other ways and means cf inero, 
ducing a {iz/e unto an Eeclefiaftical Benefice, whereby the Perfon claims 
Initicution, Confirmation, Gc. but a Tile to Orders, only arifes —_ 
the 


-” + 


404, 


*16Q.h 
54 


+ Arch. in 
¢. 3. Dif. 
v. Parochiz. 


Parergon Juris Canonici Anglhicam, 
the AG of obtaining fome Ecclefiaftical Benefice, or having a Grant 
thereof (at leaft) whereby he may claim Ordination. There is alfo ano- 
ther Title, which we call a Title to the Profits ; and this is a fpiritual 


Right, accruing to a Man from having Inftirution given him to fome 
Living. 


Of a Parifb, Parifo-Rights, Perambulation and 
Bounds of Parifbes, &c. 


Parifh, in Latin, called Parochia, is a Place or Diftri@ circum- 

{eribed by certain Bounds and Limits, wherein the People live that 
do belong to fome certain Church: and it is fo call’d from the Greek 
Word neptye, importing the fame as Prebeo in the Latin; which fignifes 
the doing of fome Service for the Publick, or rather the giving of fome- 
thing to the Publick, becaufe the Prieft makes a diftribution of the Sa- 
craments to every one belonging to fuch Diftritt *. Butthe Latin Word 
Parochia, which in Enghifh fignifiesa Parifh in the aforefaid Senfe there- 
of, is oftentimes, in the Books of the Cazouz Law, put to denote a Die- 
cefs : And hence it is, that every Perfon that dwells within the Diocefs, 
is faid to be the Bifhop’s Parifhioner +. 

°Tis faid, that Pope Avariffus, otherwife call’d Apacletus Grecus, 
was, about the Year rzo, the firft that began the Work of diftinguifhing 
Parifhes, and dividing and alloting the Revenues of the Church to feve- 
ral Minifters. But the Infancy of the Church being under Perfecution, 
this Work of the DiftinG&tion of Parifhes ceas’d till the Year 260; and 
then it was undertaken again by Pope Diozy/ius, through a favourable 
A& of Gallienus the Emperor, though it was not perfected till Confian- 
time's Time. But whatever the Papi/fs may boaft of the pretended 
Goodnefs and Power of feveral Popes, the firft Divifion of Parifhes was 
made by the Confent of the People, when a certain number of Inhabi- 
tants, that had receiv’d the true Chriltian Faith, built a Temple for the 
Bxercife of their Religion, hired a Prieft, and conftituted a Church; 
which, by tlie Neighbours, was called a Parifo-Church. And when the 
number increas’d, if one Church and Prieft was not fafficient, fuch as 
were moft remote, built another, and fitted themfelves according to 
their Conveniency. In procefs of time, for the fake of Peace and good 
Order, this, by Cuftom, began to have the Bifhop’s Confent: But af- 
terwards, the Court of Rome, by Refervations, affum’d the Collation of 
Benefices, and conferr’d them on fuch Perfons as receiv’d their Provifioa 
of them from that Court, But when the Divifion of great Parifhes be- 
gan, and confequently a Diminution of their Gain was dreaded, the Cler- 
gy, by the Pope’s Favour, oppos’d themfelves thereunto; fo that nothing 
could be done herein without going to Rome. And this gave the rife to 
that-Fancy, that the Pope was the Pounder of Parifhes. 

Tis very well known to all, who confult Hiftory ia thefe Matters ; 
that, in the firft Settlement of this Church of Exzglaud, the Bifhops of 
the feveral Dioceffes had the Churches under their owa immediate Care; 
and had a Clergy living incommunity with themfelves, whom they fenr 
abroad to feveral Parts of their Dioceffes, as they faw occafion to employ 
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them: Bur that by degrees, they faw a Neceffiry of fixing Preabyrerg 
within fuch a Compas, to attend on the Service of God, amory che Pun 


ple that were the Inlubitants ; and thus came Parifhes smanp om. Boxy 
thete Precinéts, tince called Parifhes, were at firit muelt hoger tun es 
prefent, being cait into fuch Divifions in each Diocels, as probably make 
up the feveral Deaneries now. In the Now Teflawent, the Cinirge 
general, to feed the Flock of God, and to do it evilling!s, moe fer fleby 
Lacre, but of aready mind, and to be examples to ths Boch®. ¥ do 
not mention chis Text to reflect on the Avarice, Idlenefs, aid immorality 
of our Clergy, fince we have many good Men amongrhem; bur to Huew 
that St. Peter, who gives this Advice, does not derermiae who belany to 
the Flock; nor within what Bounds it is to be limited: and there were 
many Flocks in the Fewih Difperfion, and many Elders €atterd up and 
down among them in Powtus, Afia, Galatia, Canpaducia, and Prim 
wid. So that wehave here only general and excellent Advice for fw h 
who had the Care of the feveral locks, to carry thernielves towards 
them with great Humility and Tendernefs, with Charity and Cicod ett, 
as it becomes good Shepherds to do: And it were mucit io be wifly’d 
that all Clergymen, for the fake of a holy and undefiled Religion, would 
follow this wholefome Inftru€tion of the Apeftle ; that they woud con- 
tent themfelves with the Fleece, and not with Crucity and Rapine flea 
the Backs and Bellies of their Sheep, as too many of them in the Romifs 
Churcli are apt to do; for (Lhope) we have none among us of that 
greedy Temper. St. Pani, in his Charge to thole Pric/ts or Biers 
whom he fent for to Mletus, tells them, That they mf? take heed to 
themfelevs, and to all the Flock, ower esbich the Holy Ghoft hath made 
them Overfeers, to feed the Church of God, which be bath purchas'd 
with bis omnBlod}. Tis poffible here might be a particular Defizna- 
tion of the Flock they were to overfee by the Direction of the Holy 
Ghoft ; but yet the Charge is general to take heed to sPem/olres and to 
the Flxck, and to promote the Good of the Church of God which he had 
purchas’d by the Blood of his own Son. We mect with many other 
Texts of Scripture, whereby the Priefts are exhorted 70 <»a¢ch fur rhe 
Souls of their Flocks, as they that muff gice an Acconst|\; but no where 
with the Bounds and Limits of this Care in refpeé to Place: So that thefe 
Divifions of Parifhes are not founded on Holy Writ. Nor were they fo 
ancient as Chriltianity irfelf, but were afterwards, upon a general em- 
bracing of Chviitianity, eftablifh’d to prevent an Itixerant Clergy, and 
an occafional going from Place to Place as very inconvenient, by reaion 
of the conftant Offices that were to be adminiftred; and beeaufe the 
People ought to know, unto whom they fhould refore for {piritual Offices 
and Affittance. And hereupon the Bounds of Parochial Cures were found 
neceflary to be fettled in Exgland, by fuch Bifhops who were the Sreae 
Inftruments of converting the Nation from Scxon Idolatry. Bur fueh a 
Work could not be done all at once, as by a kind of Jerziccp Law ; 
and, therefore, this was done by teveral Steps, in order to eftablith thes 

Divifions as we have them now. 
In the lacter end of the Siscow Times. if we may belive thofe called the 
Confeffors aes, after all the Dezif> Devaltations, there czore hime or 
Sour Cisarches where there had been hat ome before. By which ie apperre, 
that the Parocdiud Clergy were numerous before the Conquelt : Ane with. 
in the Diocets of /Lorceffer, in two Deaneries of it, there were co be und in 
Doonfda2y-Boak, above twenty Parifh Churches; in the Deanery: o¢ iar 
esickten, and in the Deanery of Kineton fitteen *, Rede tells urd, That 
at firft the Swaoa Chriltians made ule of any Old Brey Churelies etsy 
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found ftanding; and thus 4u/fin at firft made ufe of St. Martin’s near 
Canterbury + + and afterwards repair’d Chriit-Church, which were borh 
Britifo Churches*. But Erhelbert gave all Encouragement both to repair 
old Churches, and build ew. However the Work went on flowly; 
Auftin confecrated but two Bifhops, which were fettled at Zondon and 
Rocheffer, where Ethelbert built and endow’d two Churches for the 
Bifhops and their Clergy rolive together}. Wi/fred converted the Soutp- 
Saxous, and fettled Presbyters in the Ile of JVight, but they were but 
two|, In the Peflerz Parts, Birivus built feveral Churches about Dor- 
chefter where his See was fix’d*. In the Kingdom of Afercia there were 
five Dioceffes made in Thcodore’s Time ; and Putta, Bifhop of — 
being driven from his See, he obtain’d from Saxulphus, a Mercian Bilhop, 
a Church with a {mall Glebe, and there he ended his Days} Inthe Nor- 
thera Parts we read of two Churches built by two Noblemen (Puch and 
Addi) on their own Mannors ||: And the fame might be done elfewhere ; 
but Bede would never have mention’d thefe, if the Thing had been com- 
mon, But in his Letter to Agbert Archbifhop of York, a little before his 
Death, he intimates the great want of Presbyters, and Parochial Settle- 
ments; and, therefore, earneftly perfuades him to procure more*, Inthe 
Council of Clovefhoe, weread of Presbyters placed up and down by the 
Bifoops inthe Mannors of the Laity, aud in feveral Parts diftintt from 
the Epifcopal See +: All which Accounts plainly fhew the Antiquity of 
Parifhes among us, even before the Conqueft. In the Laws of Cazutus, 
we find a fourfold Diftin@tion of Churches, viz. Firff, The Head or Mo- 
ther-Church, otherwife called the Bifhop’s See. edly, Churches f(ecunde 
Clafis, which had a Right of Sepulrure, Baptifm, and Tithes. 3dly, 
Churches that had Right of Sepudture, but not frequented. And, 4rh/y, 
Field-Churches, or Oratories, which had no Right of Burial. The 
fecond fort feem to be the original Parochial Churches which had the 
Endowment of Tithes, and were fo large, that feveral other Churches 
were taken out of them by the Lordsof Mannors; and thus Parifhescame 
to be multiply’d in fuch a manner with us, that in the Laws of Edward 
the Confeffor, *tis faid *, That there were them three or four Churches, 
where there had been but one before. Some will have it, that this Di- 
vifion of Parifhes was owing to the Cunning of the Clergy, for the 
more eafy collecting of ‘Tithes and other Church-dues: But with them I 
cannot agree, becaufe ’tis certain, there was this Divifion fettled before 
Tithes were eftablifh’d here by any Law. Which leads me next to fpeak 
of Parochial Rights. 

Now a Parochial Right, according to the Cazon Law, confifts in feveral 
Things ||, o#z. That the Parifhioners ought on Sundays and Holidays to 
hear divine Service, or Mafs (as the Papifis call it) in their own Parifh 
Church, and not elfewhere. 2d/y, It confifts alfo (according to that 
Law) in Burials, Pennances, BenediGtions, in Offerings of Marriage, 
and Payment of Tithes} And thus a Parochial Right is the Power of 
adminiftring the Sacraments, of celebrating Divine Service, and of diftri- 
buting Holy Offices unto all People deputed and affign’d to one and the 
fame Church, and alfo a Power of receiving yearly Profits and Oblations 
belonging to fuch Church. For a Parochial Right confifts not only in 
the Right of Burying, Tithing, and receiving Pirft-Pruits, but alfo in 
the Right of receiving Oblations, and all other Profits whatfoever, and 
wherefoever due]. And, according to the Canoz Law, a Parochial 
Right is founded either on the Pope’s Power , or elfe on fome Law or 
Cultom ; or, laftly, on the Will of the Bifhop, and the Confent of the Chap- 
ter, the Bifhop’s Authority being join’d thereunto: For as they may 
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conftitute Parifhes (fays that Law) by a determination of cerrain Limies, 
fo they may alfo grant Parochial Rights unto the Reftors and Vicars of 
them, tho” thofe Rights feem to be granted even i/o Fure, from this 
Maxim inLaw, cis. Onienlt Antecedens, celle etian oidetar Confequens. 
Therefore, by ere&tingof Parifhes, Parochiz! Rights feem to be contti- 
tuted. The Right of Burying, isa Species or kind of Parochial Right 
which is granted to the Rettors of Parithes. 
The Obje& of a Prrochia/ Right, is the Cure of Souls committed to 
the Parifht-Prieft, and the Parifh-Prieft is bound ro render an Account 
thereof unto God, if they perifh and are loft through his Default ©; and this * X-3. 26. 
Cure of Souls confilts in the Celebration of divine Service, in teaching and ag 
inftru€ting the People of his Parifh, and in the Adminiftration of the 1. 
Sacraments, ¢c. The Form of Eftablifhing a Parifh, according to the 
Rules of the Cavoz Law, is, that fome Precinét or Place limized with 
certain Boundaries, within which the People dwell, fhould he allotted to 
fome certain Church, by the Confent of the Bifhop, or fome other fupe. 
rior Prelate; and that there fhould be a Rector or Parfon to take care of 
the Souls of the People therein placed, by all wholefome Initru€tion, Ad- 
miniftration of the Sacraments, and by a due Celebration of divine Ser- 
vice: And no foreign Parifhioner ought to be admitted to divine Service 
or Burial in fuch Parifh, without the Leave of the Parfon, or Rector of 
fuch Parifh-Church ; efpecially, if fuch Perfon comes thirlier to hear di- 
vine Service out of contempt of his own Parifh Prieit+. And thus a 1% 329+ 
Man is faid to be a Parifhioner in refpe€t of his Dwelling or Habitation, 
and not in refpect of Lands which hehas in fuch a Parilh: And hence it is, 
that if any one transfers his Dwelling or Refidence, he fhall be faid to be 
a Parifhioner of that Church, to which he transfers his Abode || ; but ifa 1X. 3. 29. 5 
Man {hall live in divers Places alike, he fhall be deem’d a Parifhioner of 
each Church*, But the Queftion is touching Scholars, or Non-refident *D. 50.1 6. 
Clerks, that travel on the fcore of Learning, unto what Parifh they be- 
long ? And herein the Cason Law determines, that if they travel or go ro 
a Place for the fake of Study, with the Leave of their ReCtor or Gover- 
nor, they become Parifhioners unto that Bifhop, and are fubjeCt to him 
unto whofe Church they refort+: But by the Cicz/ Law, they do not +X. 3.44 
feem to be fubjeét to fuch Jurifdittion, unlefs they have been commorant 
there for ten Years ji, I} Ce FO. 3% 
Having already obferv’d, that a Parifh is a Cure of Souls limited as * 
to Perfons and Place within a certain Diftri& or Precin@, 1 fhall next 
difcourfe of the juft Bounds and Limits of fuch Parochial Cures, which 
are now certainly known by long Ufage and Cuftom, and oughr ftill ro 
be preferv’d with great Care, fince Duties due to, and from Parochial 
Churches, are equally expe€ted on both fides, (for otherwife Confufion 
and Difputes will arife between feveral Minilters, and feveral Parifhes 
with cach other:) and this is beft done by annual Perambulations. Tor q 
Rebuffus fays*; That to prove a Church tobe Parochial, it is forft of all * ie 
neceljary, that it foould have a certain Precin€t ov Boundary cftablifhd coila. so 
within which the People allotted to [uch a Church do Tice. But fome Sst. S. » 
are againit bounding of Alzzéfterie? Duties by diftin@ Parifhes, who 
think themfelyes at Liberty to exercife their Gifts where-ever they are 
called; and that ie were much better to have thefe Parochial Inclofures 
throwa open, and all lett at Pleafure to chufe fuch Minifters whom they 
liked beit, and under whom they can improve mot, ‘Theie ‘Things 
fcer: to look plaulibly at firlt Appearance, and to come nearelt to che 
firlt gathering of Churches, before any fach thing as Pariihes were known. 
Eutto me, this Arguing looks like Perfons now going about to oventineatee 
Bal 
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all Dominion and Property in Lands and Eftates, becaufe it feems not fo 
agreeable with the firft natural freedom of Mankind; who, according to 
the original Right of Nature, might chufe what ferv’d moft to their 
own Conveniency. But tho’ this was the firft State of Things, yet the 
great Inconveniencies that follow’d it, on the Increafe of Mankind, made 
Divifion and Property neceflary ; and tho’ we have no exprefs Command 
of God for it, yet being thought fo neceflary for the Good of Mankind, 
it was not only every where continu’d, but thofe Perfons were thoughit fit 
to be punifh’d by fevere Laws, who invaded the Rights and Properties of 
others, either by open Rapine and Violence, or elfe by fecret Stealth and 
Purloining, Bur f fhall not here determine, whether the Conftitution 
of a Parochial Clergy is more reafonable than that of an unfertled Clergy 
by Law, but I refer the Reader to Stéd/ing ficct’s Ecclefiaftical Cafes, 

As to the Cognizance of the Bounds of Parifhes, we are told in a {mall 
Treatife, printed by Tho. Godfrey in Henry the VIlIth’s Reign |i, that i¢ 
was the Opinion of Men in Times paft, gc. “ That the Divifion and Di- 
“ ftin€tion of one Parifh from another, was a Thing fo meerly Spiricual, 
“that no Man might do it but the Clergy”. And tho’ he difavows this 
Affertion, if the Clergy claim it by any immediate Power gives shew lp 
God; yet (he fays) that, doubtlefs, in times paft they held Plea ay 
thefe and of divers other Things, rather by Cuftom and the Sufferance uf 
Princes, than by any meer fpiritual Right they had, or zhat they of the 
Clergy had Authority foto do by any immediate Power from the Law of 
God. Sothat he allows the Divifion and Diftin&ion of Parifhes to have 
been antiently of Ecclefiaftical Cognizance, according to the Caxom 
Law *; tho’ to be deriv’d from the Royal Prerogative. And thus it ap- 
pears by a Provincial Conftitution + made in a Synod held at Lambeth, 
under Boniface the Archbifhop of Canterbury ||, that the Clergy then, 
undoubtedly, held Plea touching the Bounds of Parifhes, and that they 
mcerly belong’d to the Cognizance of the Hcclefiaftical Court. And 
Lindwood, living about 200 Years afterwards, in his Commentaries or 
Gloffes thereon, makes no Queftion of it, but only quotes the Camox 
Law forit. But now the Cognizance touching the Bounds of Parifhes is 
not allow’d, by our common Lawyers to belong to the JurifdiGtion of the 
{piritual Court: For, at prefent, if a Suit be there commenc’d touching 
the fame or any the like Matter, a Prohibition will lie from the Tempo- 
ral Courts. See Pifber and Chamberlain's Cafe*. But tho’ the Bounds 
of a Parifh are not now tryable in the Court Chriffiaz ; yet the Bounds 
of a Vill in the fame Parifh are tryable there, and no Prohibition will 
lie +. In fome Places, Parifhes feem to interfere with each other, when 
fome Place in the middle of another Parifh, belongs to one that is diftant ; 
but that has generally happen’d by an Unity of Poffeffion, when the 
Lord of a Mannor was at the Charge of erefting a new Church, and ma- 
king a diftinét Parifh of his own Demefns; fome of which lay in the 
Verge of another Parifh, But now Care is taken by annual Perambula- 
tions to preferve thofe Bounds of Parifhes, which have been long fettled 
by Cuftom: But no Ecclefiaftical Prefcripsion is current or good againft 
the Bounds and Confines of any Dioceis, Bifhoprick, Province, Parith, 
ec. and Things incident thereunto, which cannot be loft but by length of 
‘Time beyond the Memory of Man ||, when there is no legal Conftaé 
touching fuch Bounds and Confines, as aforefaid. But, accordiag to the 
Abbot, the Bounds of Parifhes may be prov’d by exuxzciative Words ex- 
prefs'd, ina Deed orInflrument made to fome other End and Purpofe. 

But as the Number of Parifhes increas’d, and new Churches were 
erected, the Extent and Value thereof came to be different; tho’ the Obli- 
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gation. winch rhe Lew puis an the Parochial Minifler, was the fime ; 
Only wireee she Mainprenance wee ter, the Pariih Pritts migtir Byye 
the mare iftanes : And theretore, from herce come the Difference 
among abe Parochral Clergy; for thote whofe Parifhes were beter en- 
dow’d, oru’d mainesin inigrior Clerks under them, who mizhr he wletful 
to them in the pubtick Service, and aflitt them in the Adaunilration of 
the Sacramenrs. And this was the true Original of thofe we row call 
Fri Chrks; boavwere ac firtt intended as ClerbeA(Gflant to him thot 
hud the Cure; and, therefore, he had che Nomisaton of them, as gp- 
pears by ihe Seclefiaitical Law both here and abroad. And J jucteeed J 
jays*, thatevery Vicar was to have enongh to ferve him, and one Clerk 3° ra 
or more; and by the Crzom Law, a> Churcir could be founded, where orn 9. 
there was nota Maintenance far Afhiting-Clerks +. 1a theSvnod of fae. 7 ® 3 3% 
cefer, under Walter Cantelupe, in Heary the \11d’s Time, thev are egl?d >?” 
Capellemi Parecbiates, and the Re! \ors of Parifhes were requir’d po have 
{uch with chem j. And the Cnom Law allows a Retior to give a Tid» £0 ¢ Linde: 
anorher, to receive Orders as an Aififtant co him; and thrs wicheus any bh TH. % 
Prejudice to the Pacron’s Right, becaufe only one can have a Legal Tisle “* 
to the Cure. But Lindsoed obferves very well, chat chofe wo give 
Titles to others as rheir Atfittants or Curates, are hound to maintaia them 
if they want: Bue this (ithink) cannot be underitood of Parith-Clerks, 
but of Parochial Vicars, or Stipendiary Priefts; of which hereafrer. 
Por the fame Perfon in his Glofs on the rrovincial Conttiturions tells us Il, WLib. 3. "Tir, 
That a Pariih-Clerk isin Zatiz ftiled Aqua-bajulus ; and that his Office, +“ ‘. 
Which is Beclefiaitical, is called Agee bajularus, trom carrying the H oly = Lee 
Water in the Rowifo Church: which Office is vile and mean even in that 
Church ; and, therefore, it can have no Analogy with a Parochial Vicar, 
or Sripendiary Prieit. And in this refpec&t he might be a Layman, who 
is not in holy Orders, tho’ otherwife he ought to be a Perfon of compe- 
tent Learning *: Which is another Reafon, why this cannot be under- * 12 Q.1- 
ftuod of Parochial Vicars or Stipendiary Prielts. Lisdegeod likewife in- - Ie Ide 
formsus t, That the Parfow and Zicar have the Nomination and Ap- tLib. 5. Tic. 
pointment of the Parifh Clerk ; who being fo appointed, was to have tlre ps Ans 
Cultomary Fees of the Parifhioners for his Service, or he might fue for 
them in the Keclefiafiical Court, and compel the Parifhioners to the Pay- ' 
ment hereof, and this was ena€ted at a Provincial Synod in the 44th Year 
of King Edward V1. by a Canon then made ll. But neither this, nor the # Lindw. ut 
giit of King Fames’s Canons, can take away a Cuftom, where the Pa. %E- 
rifhioners or Church wardens have been ufed to the Appointment of a 
Pariih Clerk ; becaufe that isa Temporal Law, which cannot be alrer’d 
by a Canon, elpecially where fuch a Cultom is not particularly men- 
tion’d ia the Canon, and provided againit thereby, By a Book of Ca. 
Rony in Queen Lijzabsth’s Reign *, Parifh-Clerks are in Letig vera’d * a.Di15-0 
ditei ; and are to be chofen according to the Parifh Cuftom, by the Votes 
of the Pariihioners, and the Minitter of the Parifh ; and their O#tice then 
wap fo lait no longer than one Year, unleS they were re-electedy and were 
once every Year co render a juit Account of all Moneys coming to their 
Hands. But now, what was then the Duty of the Parith Clerk, in fome re- 
{pect, is the Office of rhe Church-wardens, ‘The Proviacial Conttieution 
calls thete Clerks Fees, by rhe Name of Elopmalpuas crm{uetas 1; and CU ¢ Lindy, 
think) they may be comprenended under the Words larggteanes Céntpg- “ MP™ 
iaitce y tor which the Regiiter has 4 Confuleation, as being of Eecleti- y Ray fob 
aftiqul Coynizance. If the Church wardens of a Parifh have ufed, Time 5*> 
Out ef Med, gc. to chuie the Parith Clerk, and a Suit be commenc’d 
in the Spimeual Court to remove fuch Clerk, and to put in one of the 
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Parfon’s Choice, a Prohibition willlie; asin Walpole’s Cafe*: But there 
the Prohibinon was granted by confent of Parties to try the Cultom. 
The like Prohibition was granted between Browz and Graewphaw for 
[Vhite-Chapeé Parith + ; and the like was granted between Beaumone and 
[Feftley tor the Parifh of St. Cutbbert?s in [Vells. 
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Of Patrons, Right of Patronage, Prefenta- 
tion, &XC, 


E read in the Books of the Cazoz Law *, that in antient Times, 

\ y the Right of difpofing of vacant Benefices depended abfolutely on 
the Bifhop of the Diocefs, wherein fuch Benefices lay; who, after the 
People had (for the fake of Peace and Unity among themfelves) transferr’d 
and given upthe Right of eleCting their own Minifter to their Diocefan, 
might confer {uch Benefices on whom he pleas’d, without any reftriCtion 
whatfoever; provided the Perfons were duly qualify’d for the Cure of 
Souls: For *tis certain, That this Right did not originally belong to the 
Bifhop, but was the Donation of the People to him, when Heats and Ani- 
mofities grew frequent and high among them in their EleGtions thereunto, 
after Churches came to be richly endow'd ; and when the Clergy contend- 
ed more for the Profits and Revenues thereof, than for the Cure of Souls 
themfelves. And thus was the Bifhop for a while univerfal Patron of all 
the Churches in his Diocefs ; *till in Procefs of Time, for the fake of build- 
ing and endowing a fufficient Number of Churches, the Bifhops thought 
fit to part with fomewhat of this Right to fuch Perfons as were willing to 
found, ere€t, and endow new Churches on their Eftates, when they ad- 
mitted thefe Perfons to a Nomination and Prefentation of their own 
Clerks thereunto, as they did on the Authority of the gth Council of Tole- 
do +; but itill referving the Approbation of fuch Clerks in point of Fitnefs 
unto themfelves ; And this is what we now call a Right of Patronage. 
For Gratian, who quotes the Canons of' the firft Council of Orleazs, 
others fay the Councilof Rheims, to prove that all the Churches of every 


-, Diocefs were in the Power of the Bifhop |], makes in the fame Place fe- 


veral Reftri€tions in favour of thofe that have founded Churches: And, 
amongit others, he afferts this Right of Nomination to be founded on a 
Decree* of theaforefaid Council of Toledo. Now this Right of Nomina- 
tion ov Prefentation, which is the chief Advantage of Patronage, was 
granted long before the eftablifhment of the zeqw Law, and of Benefices, 
to fuch as founded Churches, and maintain’d the Minifters thereof: for 
we have it exprefly mention’d in the Nozels + by Fuftiziaw himfelf; 
That Bifhops ordain’d for thefame Churches, fuch as were recommended 
to them by their Founders ; and the antient Canons of the Church men- 
tion the very fame Thing. And as they are ftiled Patrons of a Church, 
who have either founded, built, or endow’d the fame; fo there may be 
feveral Patrons of one and the fame Church, by reafon of different Bene- 
fits accruing from them, and for that the Church is oblig’d to feveral Per- 
fons, whether for having built it, or for having beftow’d Ground 


_ whereon it is founded *, or for having allotted Lands and Poffeffions for 
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the Maintenance of firch Minifters as ferve the Cure thereof. All thefe* 14 Q? 
things ({ fay) acquire to rhe BeneiaGtors a Right of Nomination or 3" 
Prejentation, which is term’d a Right of Patronage: and though itdoes 
not clearly appear by the Deed of Foundation, that they have referv’d to 
themielves that Right; yer fill they fhall have it of Common Righz, 

rovided they have not renounced the fame. ‘Therefore, 

This Right of Patronage is a Power of prefenting fome fit and proper 
Perlon to che Bifhop or Ordinary for Inftitution into a /imp/e vacant Be- 
nefice in the Church +: And if the Perfon prefented be qualify’d for the + nofient 
Cure, the Bifhop or Ordinary cannot refufe him ; but is obliged to give in» quid ft 
fuch Prefentee Inftitucion upon a ‘Tender of his Letrers of Prefentarion; ™ > >* 
wherefore Bifhops look upon this as a kind of Servitude annex‘d to Be- 
nefices, which they would now get rid of, if poffible. Indeed the Right of 
Patronage may be taken in feveral Senfes; as fir/?, by the Cic7/ Law for 
that Right, which is acrguired by the Manumiffion of any one’s Bondman 
or Servant ; and ed/y, An Advocate is often call’d a Parrox in the Caufe 
he undertakes to plead, and wherein he exhibits his Patronage or De- 
fence ||: But I fhall here ufc it in the Senfe abovementrion’d, ci, Sor 2B WD. 3. 
Right of prefenting a fit Perfon to the Bilwp tor Inftitution into fome 
Ecclefiaftical Benefce. And in this Senie ’tiy defin’d to be Fus Mexori- 
ficui,vncrolum ey utile, accruing to the Perfon himfelf, and to the Heirs 
of him who has founded, built, or endow’d a Church by the Bifhop’s Con- 
fent +: For though thefe three Things, or either of them, do contribute to + Joh. An- 
make a Manthe Patron of a Church, yet he cannot prefent a Clerk there- 2° J" 
unto, unlefs fuch Church be founded and built with the Confentof the ~~” 
Diocefan, according to a Form preferib’d by the Czwoz Law *. *Tis in * Con. 1. 
Latin calld Fus Fonerificum,; fiej?, becaufe the Patron has. the fio. Pi % 
nour of prelencing a Clerk thereunto whenever it becomes void, either by 
Death, Ceifion, Kulignation, Deprivation, and the like: For no Bifhop 
or Prelate can initirute a Rector or Parfon thereinto, without the Pacron’s 
Prefentation +. -@ly, "Tis fo called, becaufe the Patron ought in Prefe- t 1¢Q.7. 
rence to 2! ujhwrs to have Honours done him in fuch patromag’d Church, ” = 3 
as the Heft Seat therein, and the like*, ?Tis alfo in Dasa faid to be * x. 3. 35. 
Fus omer efunz; becaule, by the Cazoz Law, the Patron is bound to main- ** 
tain and defend the Rights of fuch Church, left that the Goods and 
Fate cherof fhould be unduly wafted and dilapidated |. And, laftly, j16 Q.> 
This Right is term’d Fus utzle; becaufe the Patron obtains feyeral Ad- 3* 
vantages from his Patronage, and this in particular, ogz. Thar if he 
fhould come to Poverty, the Church is bound to maintain him out of 
fuch Revenues of the Caurch as exceed the Neceffities thereof, in a much 
better manner than it is oblig’d to maintain other Poor;. As three Pa- $16 Q.7. 
trons may concur in the Patronage of the fame Church, ¢/z. becaufe one 3~ 
endow’d ic, another caus’d it to be built, and a third gave Ground for 
erecting the fame thereon ; fo feveral Perfons may concur in the Endow- 
ment of a Church, ¢c. For if they all contribute towards the Endow- 
meut thereof at the fame Time, they fhall all of them (according to 
Tnnecentivs™) be decm’d Patrons, though one of them fhould beftow lefs * Glot in 
on it than another. 4; Ol 
» A Patron, at his firlt Founding of a Church or Benefice, may, by the 
Bifhop’s Confent, not only referve to himfelf the Right of Patronage, 
but even a perpetual Effate or Penfion.out of the Endowment of fuch 
Church, becauie he may affign fuch Eftate or Penfion unto another 
Church, or to himfelf and his Family. And he may likewife, by the 
Bifhop’s Confent, referve to himfelf the Fruits and Profits of a vacant 
Church, which he has founded and endow’d during the Time fuch 
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Church remains void; and the fame fhall go to himfelf and his Family, 
Buta Patron cannot, at the Time of Founding and Endowing a Church, 
referve to himfelf the Right and Power of giving Inftitution thereunto; 
becanfe this is prohibited by the Cawow Law *: and, it being a Right ac. 
cruing entirely to the Bifhop, the Patron cannot appropriate it to himfelf: 
Nor can the Patron plead a Prefcription of fuch Right of granting In- 
ftitution; becaufe "tis an Epifcopal Right, which cannot be prefcrib’d 
unto by any inferior Perfons, as endowing Patrons are: For fuch a 
Prefcription requires a Title from the Superior; and not only fo, but a 
Bona Fides too, and the fpace of Forty Years likewife in order to efta- 
blifh it. And both thefe Cafes are true, whether the Patron be 2 Lay- 
man or an Heclefiaftick 4, or whether the Benefice be a fimp/e Benefice, or 
a Benefice with Cure of Souls: For as the Infticution toa Living does not 
of common Right belong to the Patron, but only the Prefentation there. 
unto; foa Prefcription contrary to the Law, in this Cafe, is not valid, 
And as he cannot referve this Right of giving Inftitution to himfelf, fo 
much lefs can he affign it to another, particularly in Prejudice to the Bi. 
fhop’s Right. And this holds true as well in Lay-Patrons as Spiritual ; be- 
caufe a Patron can only prefent a Perfon to the Bifhop for his Initicution, 
and not give Inftitution to a Benefice by Right of Patronage, as jult now 
hinted. And though a Patron can receive no other Advantage or Emolu- 
ment from this Right of Patronage, but what he has referv’d to himtclf, 
by the Bifhop’s Confent, on firft Founding the Church}; yet fveral How 
nours, Privileges, and Advantages are due to him of common Right, as 
Defence, Preference, Maintenance, and the like, as already related: ail 
which Things accrue to him from the Nature of a Fas-Patronatus. 

Asa Patron cannot in his own Perfon prefent himfelf to a Benefice in 
his Gift *, fo neither can he prefent himfelf by a ProGtor, or by any other 
Perfon, to fuch a Living, unlefs he has the Right of Patronage in com- 


mon with others, and a Proxy be made by feveral Perfons to this end ; 


for then he may do this in common and among the reft +: For as one Pa- 
tron may prefent another, fo maya Proftor thus conftituted prefent one 
of the Patrons; and fuch Prefentation fhall be valid. Thus, though a 
Father and a Son be, in fome meafure, one and the fame Perfon, and the 
Father, as Patron cannot prefent himfelf; yet he may prefent his Son, 
notwith{tanding, becaufe they are only one and the fame Perfon by a 
FiGtion of Law. In Ewgland, though a Patron cannot prefent himfelf 
to a Living *; yet he may pray the Bifhop or Ordinary to admit him 
thereunto, and it fhali be good ; tho’ fome have doubted hereof, becaufe 
there is no Prefentationof a Clerk : But if he prefents himfelf, tho’ by a 
ftrange Name, he may be put outy. But the common Practice in this 
Cafe, is, that the Patron fhould affign over the next Prefentation to ano- 
ther in Truft by referving the Right of Nomination to himfelf; and thus 
the Patron is not at the Bifhop’s Beck, whether he will admit him or not, 
as in the former Cafe. 

If two Perfons fhall be prefented to one and the fame Church by 
different Patrons, andeach of thofe Patrons do pretend to the fole Right 
of Patronage, the Cure of the Church {hall be committed to neither of 
the Prefentees, peudente lite*: But the Right of collating to fuch Church 
did, by the Council of Lateran, devolve or lapfe to the Bifhop during 
fuch Suit, if the Patrons could not agree about the Right of Patronage 
within fix Months fromthe Voidance of the Church, who might collate 
either of the Prefentees, or a third Perfon|l, provided that neither of 
the Patrons were prejudiced in their Right of Patronage or Prefentation 
by the Bifhop collating thereunto, in café one of them did, in the Suit 

or 
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ar Controverfy berween chem recover or evince a Right of Patronage # *%.3-4% 12 
But now by a Provincial Confticurion tis ordain’d, That the Bifhap thall * ** 
conier fuch Church on neither of the Clerks at that Time pretented, un- 
lefs it be by the Confent of both Patrons, left he fhould injure one of the 
Patrons claimant on a future Recovery of the Right of the Patronage + +1 indz. 
And the ufual way at prefent, is for the Bifhop in fuch a Cafe rv award |. 3. Tx. 
a Procefs, and fummon each Patron before him, in order to enquire into “"°™ 
the Right of Patronage before he grants Infticution, left orherwife he 
fhould be made a Dilturber thereby : And this is called an Inquifitivn 
touching the Right of Patronage. By the Cuftom of Kzghemd, a Caule 
touching the Right of Patronage, isheard and try’d in the King’s Courts, 
according to the Common Law, tho’ by the Canon Law |, the fame be-ix.<. 1. 3.J 
longs to the Cognizance of the Eeclefialtical Court; and upon an Eviétion 
or Recovery of the Right of Patronage againit any ong in rhe King’s 
Court, the King ought to write to the Bilhop, or him to whom lntti- 
tution belongs, commanding him to admit the Perfon prefented by fuch 
Patron as has got the better in the Suir, if fuch Benetice be {till vacant, 
whether it be de Fure, or de Fatto fo, left an Injury be done to the 
Patron *; and the Prefentee ought to be freely admitted without making * Lindy: ut 
any enquiry touching the Right of Patronage, becaufe the King does, by {up.cap. » 
his Writ or Letters, affure the Bifhop, thar the Patron has obtain’d this 
Right in his Court}. But if a Benefice of this kind be not vacant, the t Dé. in 
Bifhop or Ordinary ought, in order to excufe himfelf from any Con. °9*** 
tempt, to certify tothe King or his Judges, before whom the Patron ob- 
tain’d his Suit, either in his own Perfon, or elfe by a Special Meflenger, 
or Letters Miffive, that {uch Benefice is not void; and, theretore, he can- 
not comply with or yield Obedience to the Royal Mandate. Bur the 
Patron may prefent again, if he pleafes, the Perfon now in Poileffion and 
infticuted by the Bifhop’s Authority, tho’ the Perfon was thus infticuted 
or collated by the Bifhop thereunto, by a Right of Devolution accruing 
to him||; fo that, by fuch Prefentarion of the Patron recovering his Right WX. 33. 12. 
of Patronage, the Patron’s Right of Patronage may be declar’d to be. 
long to him for the future. See Lizdevood hereupon *. * Lib, 3. 

A Difpute fometimes happens not about the Right of Patronage, but Tits. c.2. 
about the Perfon to be prefented; and then he ought to be preferr’d who 
has the Voices of the greater number of Patrons t, where there are fe. 4X. ge 39 3- 
veral Patrons, provided hebea qualify’d Perfon ; and if this may be done 
without Scandal and Offence to them: and this istruc, where there are 
more Patrons than two. But if there are only two Patrons contending 
not about the Right of Patronage, but about the Perfon to be prefented, 
and one of them prefents one Perfon, and the other prefents another, the 
Bifhop may, in fucha Cafe, gratify which of them he pleafes, or himielt, 
according to Fo}. de Ananias ||; but dachoranus oppofes this Doctrine, ita c. 24 
becaufe tho’ there be room for Gratification when one Patron prefents * 3 3% 
feveral Clerks; yet ehis ought not to be (fays he) when two Clerks are 
prefented by two Patrons, becaufe where one Patroa prefents two, the 
Will of the Perfon, who is fole Patron, concurs in both; but where rhere 
are two Clerks prefented by two Patrons, neither of the Prefentees has 
the Prefentation 2x folidum, but only in part, oiz. the Voice or Suffrage of 
oneof the Patrons, which is not fufficient according tv him. And henve 
it is, that even inthis Cafe, if they do not agree within the Time limi- 
ted fora Prefentation, the Bifhop {hall collate according to the Form of 
the Canon Law *. *X.3.53. 2. 

If there be two Perfons prefented by one and the fame Patron, and the 
Patron prefenting be a Clergyman, wae cannot vary or change his Pre- 
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fentation, the firft Prefentee fhall be Preferr’d, if qualify’d: But if the 
Perfon thus prefenting be a Layman, who may vary his Prefentation, the 
Bifhop may then, by way of Gratification to himfelf, admit which of 
them he pleafes*. For ’tis a found Conclufion of Law among the Cazo- 
nifts; That a Lay Patron, though he has prefented one, may (notwith- 
ftanding) prefent another afterwards, and thus vary his Prefentation 4, 


- And the Reafon given for this, is, becaufe that no Title and Property, 


which arethe Effect of a Prefentation, is conferr’d by a Lay Prefentation, 
if the Bifhop does not thereupon give an Admiffion. And, therefore, 


- before che Confummation of the Effe&t, there is room for Repentance 1}. 
_«, But it had been otherwife, if the Patron’s Will and Election had drawn 


its Effe& along with it, becaufe a Variation would not then be admitted 
and allow’d of, AnExample hereof appears in a Bifhopcollating to a 
Benefice, Moreover, ’tis to be obferv’d, that a Lay Patron may prefent 
feveral Perfons to a Benefice fucceffively, and the firft fhall not be re- 
mov’d by the Prefentation of the fecond, but the fecond is. an Accurnula- 
tion to the firft. Hence ’tis, that if he can prefent feveral Perfons fuc- 
ceffively, he may a fortiori, do this in the Beginning, to the end that the 
Bifhop may chute one of the ieveral Prefentees *, 

There are feveral DiftinG@tions and Differences in the Cazon Law be- 
tween Ecclefiaftical and Lay Patrons, many of which are little or in no 
wife regarded with us here in Emgland. For firft, as1 have already ob- 
ferv’d, the fpace of fix Months is allow’d to an Ecclefiaftical Patron to 
prefent in to a Benefice: But a Lay Patron, according to that Law, has 
only four Months Time givenhim +. And the Reafon, why Ecclefiafticks 
have a longer time indulg’d them to prefent in than Laicks have, feems 
to be founded on this Bottom, viz. Becaufe as foon as Ecclefiafticks have 
made a Prefentation, ’tis in no wile proper and convenient for them to 
vary their Choice of the Perfon prefented, as being prefum’d to under. 
ftand his Merits and Qualifications: But ’tis decreed otherwife in refpe& 
of Laicks, who are not prefum’d to know the Learning and Proficiency 
of their Prelentee, but to leave that Matter tothe Bifhop; and tho’ they 
may not vary by a foregoing of the firft Prefentee, yet they may prefene 
another by way of Accumulation, that the Bifhop may have his Choice. 
2dly, A Legate de latere, may collate to a Benefice, where the Papal 
Power domineers, in Prejudice to an Ecclefiaftical Patron *, which he cannot 
doin Prejudice toa Lay Patron. And 3¢/y, The Temporalties, during the 
Vacancy of the Church, ought to be given to an Ecclefiaftical Patron: But 
tis otherwife in refpect of a Lay Patron; unlefs he has referv’d the fame to 
himfelf at the Time of Pounding, Building, and Endowing the Church. 

The Right of Patronage is in the Books of the Cazow Law called an 
Fcclefiaftical Right, becaufe ’tis annex’d (fay the Camomiffs) to a 
Thing Sacred or Spiritual ||, as thofe Things are deem’d to be Religious, 
which belong to Relizious Places: But yet this is not an Ecclefiaftical 
Right in its own Nature *. And hence ’tis, that it may accrue unto 
Laymen, who are otherwife forbidden to meddle with Things facred 
or fpiritual. And as fomething {fpiritual is annex’ hereunto; fo E- 
pifcopal Inftitution is neceflary to compleat the fame. For ao one may 
receive a Church, or the fpiricual Government thereof from a Lay- 
man, according to the Cazoz Law; no, not even from the Patron 
who has built and founded the Church at his own Chargey. And asa 


- Spiricualty is annex’d hereunto, it happens, That by the Papal Law, the 


Right of Patronage cannot be fold thro’ the imminent danger of Simony; 
and likewife, for that Things facred do not in their own Nature admit 
of any valuable Confideration ||; for Bargain and Sale is eftablifh’d by an 

equality 
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equality of Price, according to the Value and Eftimarion of the Thing 
bough: and fold. Norought the Perfon, who coniers or prefeitd ro 4 
Church “Sure proprvo, retain any of the Profits arifing from thence unto 
hintelf in confideratien of foci: Prefentation, becaute this would be a 
kind of Simony: For the Profits of a vacant Church ought to be apply7d 
either tothe Advuirrage of ¢he Church, or cle referv’d for the next Suc- 
ceffor thereunto ; unlety there be a Cuftom or Privilege to thecontrary f. 1 & '-9- 
This Right of Patronage, ina Layman, however crude and undigelted 
it may fit on che Bifhop’s Stomach, is founded upon Equity itfelf; For 
{ince the Patron has either built the Church from the Fuundation, or en- 
dow’d the fame which was not endow’d before, or repsir’d che fame an 
its falling into Decay; it is but reafenable, That he fhould have rhis 
Right of Patronage or Presenting a Clerk, as it were, by way of Re- 
muneration; and chat Inftirution fhould be granted to his Clerk on his 
Prefentation of him, without any Lett or Hindrance, provided-he prefents 
afit Perfon. Andin refpect of this Firnei or Qualification cf a Perfon to 
be promoted to a Benefice with Cure of Souls (among other Things) we 
ougiit to confider firft the Ape of the Perfon to be thus promoted, who 
ough to be twenty four Years of Age compleat, or twenty five samo 
carrente*, 2dly, Weought to be well recommended for his Knowledge, * X.r. 6. 7. 
Learning and Morals. And 3dJy, He ought to be fuch a one, as either is > 
or may be promoted to Pricils Orders within a Year t. And gly, By tvi1. 614% 
tire Papal Law, he ought to be in fome Clerical Orders at the Yime of 
nis Prefentation |. But a Perfon to be admicted ro a Vicaridge, ought to IX. 3-7-2 
be a Deacon (at leaft) at his Admiffion; fo that he may be pronroted to 
Priclls Orders at the next Ordination, With us herein Rygland, the Per- 
fon ought to be in Orders at the Time of tendring his Letters of Prefenta~ __ 
tion tothe Bifhop*. Now aPrefextation, in Propriety of Speech, is the eng 
Act of the Patron, when, by Letters Miffive, he offers his Clerk to the a1.¢. 3. v, 
Bifhop for Inftitution into fome Benefice, which is in his Gilt as Patron, <i-ricwn 
and the Form thereof we have in Lindzyood||, as well as in the Original fe ser, ut 
Regificr. The Prefentee is the Clerk, that is thus prefented by the fupr. Fol. 
Patron. InaStatute of Richard Vi. mention is made of the King’s Pye- 3°* 
fentee, viz. the Ferfon whom the King prefents to a Church. Anda 
Perfon, that has the Right of prefenting, may make his Prefentation by 
Letters to the Bifhop, tho’ the Perfon prefented is bound to exhibir himfelf 
perfonally before him +: And the Patron may prefent feveral Perfons to the 4 Abb. in 
Bithop, though he can only give Inftitution to one, as he fhall think Ch >: 
qualify’d. Whena Prefentation belongs to many Perfons, as being Indi- ”“*’* 
viduals, cis not neceffary thar all {hould agree to the AG of Prefentation, 
but they may prelent /epzrately |: But a Prefentation, which belongs to I) Abb, Conf. 
a College, or an_aggregate Corporation, cannot be made by the Head of 74 ™*- 
fuch College or Corporation alone, without the Confent of the greater , 
part of the College, Chapter, or Common Council*, ‘The Perfom pre- * x. 3.10. 6. 
fenting, and the Perfon prefented, may by the Common, as well as the 
Canon Law +4, have an A&ion to remove him, whom the Bifhop has in- t Able in ¢ 
ftivuted in contempt of the Patron’s Prefentation. © ts Sajna 
In the Practice of admitting a Prefentation, it is enough to fay, That 
we receive fuch Prefentation, or in Laéja thus, Talem prefemtatum re- 
céipimas || ‘Tho’ this Right of Prefentation belongs to the Patron in 1X, 1.306 
virtue of his Right of Patronage *, efpecially when Admiffion and fniti- *X. 3.9 
tution belongs to another Perfons yet fuch Prefentation ix, by the Campa 3% * 77° 
Law, faid to be 2 fpirieual kind of Right, fince the Power and Autho- 
rity of prefenting in refpe& of the Thing itfelf, to which the Prefenra- 
tion is made, is infome meafure Spiricual, tho” ftriftly and properly. ipeale- 
ing, 
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ing, neither. the Right of Patronage, nor a Prefentation is a fpiritual 
Thing: But as this Power and Authority isnot the principal Thing, but 
only a Preparatory Aétto the Principal, which is Infticution or Invettiture, 
and is extrinfically added to the Principal, as being previous thereunto, it 
may in this manner be faid to be annex’d to a fpiritual Thing. A Pre. 
fentation gives a Man fus ad rem; but’tis the Inftitution of the Bifhop or 
Ordinary, that gives him Fas iz re: And thus theGrant of the Bifhop 
*X. 1.30. 6 or Ordinary induces what we call pizguias Fus”*. A Prefentation made 
to any other than to a vacant Church, is not valid ; nor fhall the Prefentee 
+X38 have any Benefit from thence + ; but a Perfon prefented toa vacant Church 
2&3 by the Patron, acquires a Right to fueh Church, tho the Patron may af 
terwards vary in his Prefentation; and the Perfon prefented ought to fue 
for Difpatch of Inftitution with all Humility, lett that another Perfon 
fhould in the mean while be prefented by that or fome other Patron, 
pretending a Right thereunto; for fince a Lay Patron may vary his Pre- 
fentation, all Delays are dangerous. 
Lib.3.Tie By a Provincial Conftitution in Lindwood|, every Dean of a Cathe- 
2&3 dral or Collegiate Church, and all other Deans, to whom it does by Cu- 
ftom, Privilege, or otherwife, belong to grant Inftitution to Ecclefiaftical 
Benefices, are forbidden to make any enquiry touching the Bufinefs of any 
Prefentation to fuch Benefice, unlefs ic be in a full Chapter on a Legal 
Citation of him to whom the Poffeffion of the Church belongs, till fuch 
time as he may, by prudent Advice, juftify himfelfherein ; and bya fuffi- 
cient Remedy provide for his own Defence : And whatever future Attempe 
fhall be made againft this Canon, fhall be deem’d invalid. And fuch 
Dean or Prelate thus proceeding in his enquiry ina Clandeftine manner 
out of a full Chapter, and without a Summons, fhall be bound to make 
she Poffeffor Satisfaction, and fuffer three Years Sufpenfion ad Officio. But 
the Bifhop’s Power and Authority is not hereby limited and reftrain’d. 

If a Bifhop being feized of the Right of Patronage in virtue of his 
Bifhoprick, dies, and the Temporalties of the Bifhoprick are feiz’d into 
the King’s hands, in Right of his Prerogative, the Vacancy of a Church, 
in fuch Bifhop’s Gift, fhall not, by his Death, go to his Executors, as it 
does on the Death of a Common Perfon: For the King being thus feiz’d 
of the Temporalties, fhall not only prefent to fuch Benefices as become 

*18E.3. void during the Seizure *, and as were void after the Bifhop’s Death, and 
31-b. 218 hefore the Seizure } ; but alfo of all fuch as were void when the Bifhop 
3 3o.a.24 died ||; and likewife to fuch to which the Bifhop had at any Time pre- 
B. 3.26  fented or collated, if his Clerks had not taken Indu@ion, as well as In- 
{ticution or Collation, before the Bifhop’s Death, becaufe nothing but 
6 H. 6. 16, " InduGtion fills the Church againft the King*; and much more to fuch to 
b. 24:23 which the Bifhop had only prefented, and to which his Clerk was not 
*24E. 3.40 inftituted j. In antient Times, as well as at prefent, all Bifhopricks in Hag- 
+ 44 E. 3.3- Land were of the King’sGift ; and tho’ he afterwards gave leave to the 
Chapters to elect their Bifhops, yet the Patronage did (notwithftanding) 
ij 17.340 remain in the King}, and fo does the Nomination of the Perfon to be 
eleCted now. 

But tho’ Prefentation and Nomination are oftentimes, in Law, ufed 
for one and the fame Thing, yet they may be fo diftinguifh’d, that one 
may have the Prefentation, and another the Nomination unto fuch Pre- 

*14H. 4.22. fentation vefted in him, as two diftin& Eftates*, And this may come to 
pafs, by the Grant of him that is feiz’d of the Advowfon or Right of 
Patronage: For if he that is fo feiz’d, grants unto another and his Heirs, 
That the Grantee and his Heirs, every time the Church becomes void, 
fhall nominate to the Grantor, and his Heirs, a Clerk, to be prefented to 
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the feme, and thar the Grantor and his eirs fall prefenc the Clerk f, 
nominated co the Ordinary of the Place to be admitted and infticured 
acogtdingly into the Church ; and this is a good Grant. And he who 
has the Raght of Nominacion, is the only Parron of the Chyrch, and 
Mey maintein 2 Oxave empedit in his own Name, and hethat is to pre- 
feat fuch Perton tu numinated, in prefenting, fall be but as an Agenp cr 
Servant to him thar has the Nomination*. And thus, tho’ the Right of +24F. «. 65- 
Patronage, and a Nomination unro the Benefice, do vary in Name ; pet “ao 
in Nature, they are, as it were, the fame, fo that the Grant of the No- bey: -¢ 
miaation to the Parron’s Prefentation, is, in fubftance, a Grant of thy Right 3&4 
of Patronagy ia re{fpe t to the Clerk prefeated ; for the Profit and Coim- * 
modity of a Right of Patronage chiefly reits in the Nomination, or Dif 
pulicion of the Benefice. Bur a Nomination, according to the Cus 
Law, is a Recommendation of two or three fit Perions, made jor rhe 
juke of an Ele&tion unto fome Bencfice +: And this is done cigher by thei + $5.Ditk +. 
Chriftiaa or Surnames, or by fome Means which may certainly demon- 275°." 
{trate and point out the Perfonsthus put in Nomination |. 1 fay revo or ip.:%2 
toree or more, becaute if only one Perfon be put in Nomination, as itfome * & >» 
tunes happens, it is racher an Election than a Nomination ; and hence the 
Perfon nominated acquires fome kind of Right unto the Benefice to which 
he is thus named*, ‘Thus at this day, the Frezch King, by feveral Concor- * we an, 
dats and Agreements made between him and the Pope, ought to name one ¢ yo pit. 
grave Matter or Licentiarein Divinity, or Doctor of Laws, or of one of the 63 
Laws, being of Lawful Age, unto all Prelacies and Ele€tive Benefices in 
the Church ; and to recommend him then tothe Pope for his Confirmation. 

There are feveral Ways, by the Cazox Law, by which the Right of 
Patronage is loft. As by Ceffion, when the Patron confers his Right on 
the Church itfelfii edly, Paricentid reformate Ecclefiz, as when the 
Patron {ulfers the Church, without a Refervation of the Right accruing to 
him, to become a Collegiate Church. 3d, By a total Ruin of the 
‘Church, either by an Earthquake or by Fire, or any otherwife, atl, 
When fuch Church fhall be feiz’d by Infidels. «<7rA/j, If the Patron thall 
commit any notorious Crime, for which, as a Puniihment he fhall foricit 
ithe Right of Patronage, as Herefy ¢, and the like: For Hereticks for- ¢x.5.>.15 
feit all cheir Goods and Eftares, among which we may reckon the Right ®+5- 
of ‘Patrenage. Upon an Outlawry here in Eaglaud, the King prefents 
to 4 Living in Right of the Patron, if the Patron be outlaw’d. But the 
Right of Parronage may be transferr’d by Succeffion, Donation, Permu- 
tation, and Saletoo, if the fame be fold by a Lay Patron, who has the 
Bifhop’s Confent hereunto: But if a Clergyman purchafes the Right of 
Patronage, or nexe Prefentation, he fhall be depriv’d of it ip/a Furel. |B. 3.53.6. 
And thus much of the Righs of Patronage. 


Of Peculiars, ov exempt Furifdictions, &c. 


FAVING already treated of Jurifdi&tion in general, and at linge, 
I fhall here fay fomething of ‘Pecu/iars or exempt Jurifdicions, Be. 

Caule We have many of them here inBaig/ged, to the great Inconye- 
nience and Hardfhip of the Subje&: Bur thefe arenot called cxcmpt Fu- 
Mnmmm refditlsons. 
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vifdiftions, becaufe they are under no Ordizary, but becaufe they are 
not under the Ordinary of the Diocefs, but have one of their own, They 
were firft founded upon Papal Ufurpations, when Appropriations were 
made to Religious Houfes, in order to diminifh the Power of Bifhops 
over the Secular Clergy: And of thefe Peculiars, or exempt Furif- 
dittions, there are now feveral Sorts, viz. Firft, Royal Peculiars, which 
are the King’s Free Chapels; and thefe are exempt from any Jurif 
di&ion but the King’s: And, therefore, fuch may be refign’d into the 
King’s Hands as their proper Ordizary, either by ancient Privilege or 
*Lindw. guberent Right*, But how far Refignations may be made into the King’s 
ib vag, Hands as fupreme Ordinary, as in Goodman’s Cafe, *tis not here a Place 
ii. to examine. edly, Archbifhops had and have ftill their Peculiars-; 
which are not only in the Neigbouring Dioceffes, but difpers’d up and 
t a in down in remoter Places: Por ic appears by Hadmerus +, That eoberever 
——T the Archbifhop bad an E,ftate belonging to him, he had the fole Furif- 
diftion as Ordinary. 3dly, Deans and Chapters had likewife thew Pe- 
culiars ; which are Places, wherein by azcient-Compofition, the Bilhops 
have parted with their JurifdiGtion as Ordinaries to thofe Societies ; 
whofe Right was not Origézal, but deriv’d from the Bilhop ; and where 
i Rolls Abr. the Compofition is loft, it depends upon Prefcription ||; as in the Deans 
Pt 2 P-357 and Chapters of St. Paul’s and Litchfield, which are mention’d in tie 
* 11 Ha 4-9» Year-Books*. And, laftly, Monatteries had alfo their Pecu/iars belong- 
ing tothem. For the richer Monafteries were very uneafy, till they had 
obtain’d either from the Bilhops or from the Popes (which prov’d the 
moft effettual, tho’ more chargeable way) an Exemption trom ordinary 
JurifdiGion: And thofe Churches which the Monafteries had procur’d to 
be annex’d to their Houfes, were called Appropriations; as 1 have re- 
i) Vid, p. 86, Membred under that Title}. But thefe Peculiars belonging to Monalte- 
Se, ries, cc. were not wholly exempted from the Bifhop’s JurifdiGtion; for 
he gave Inftitution upon any Avoidances ; and inthe old Appropriations, 
therewas always a {aloo Fure Epifcopali. °Tis true, no Appropriation 
could be made without the Bifhop or Pope’s Confirmation: For fuch as 
were poor, and could not be at the Charge of a Papal Confirmation, had 
always Recourfe to the Bifhop, and he might exprefs his Confent in 
different Forms: For if he only confirm’d the Grant of the Lay Patron, 
in fuch Cafe he retain’d his proper Jurifdi&ion; and nothing pafled by 
fuch a Confirmation but the Right of Patronage. Butif he was madea 
Party and join’d in the Grant, then he gave up all his Right tothe Church : 
But when an Appropriation was confirm’d by the Pope, then it carry’d 
along with ic a total Exemption from the Ordinary Jurifdiction. 
Ihave faid before, that Deans and Chapters have their Peculiars by an- 
tient Compofition from the Bifhops, as Ordinaries to thofe Bodies of Men : 
But where thefe Compofitions are loft, and there has been a conitant 
Usage Time out of mind for thefe Societies to grant Inftitutions, they may 
+2Roll. in fuch Cafes maintain their Right by Prefcription +, and this is done by 
Abr. p. 357. the Dean and Chapter of St. Pauls iz London, and by the Deaus axd 
Chapters of York and Litchfield. But yer if the Archbifhop, in whofe 
Province fuch a Peciliar is, fhould grant Inftitution, it is not void, but 
yoidable: For he has two concurrent Jurifdi€tions, one as fuperior Ordi- 
nary toevery Diocefan Bifhop, the over, as Superintendant over all Ec- 
clefiaftical Things within his Province ; and, therefore, it fhall be in- 
tended that he granted Inftitution upon the Failure of the Dean and 
Chapier to do it ; and thus ic will be good, till avoided by Law. [hn re- 
fpe& of Royal Peculiars, as at Wefiminfter, the King may, upon 4 
vacancy of any Prebend there, prefent a Perfon by his Letters Pesaats, 
an 
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and by virtue thereof he fhall be intitled to the Pofleffion *, without In. *+ Rall. 
iticution or Indu@ion, and fe cannor be depriv’d by any Ecclefiaitial Au- an p 25h 
thotity, but by the Lord Chancellor or thofe bearing that Office. ¢ Dyer’s 

All fuch Parifhes and Places which we call Pecufiurs, are exempred Ber 294+ 
from the Jurifdiétion of the proper Ordinary of the DiocefS where they 
liz, not only in refpeét to the Probate of Wills, and granting of Letters 
of Adminiftration, which are Matters of colaztary Jurifdiction, and the 
like; bur alfo exempe from the Cognizance of all’ Matters of Cozten- 
tious Jurt{diétion: and whenever they have Reafon to appeal a Caufe 
from their own Ordinary, it isto the King ia lis high Court of Chancery, 
and not to the Bifhop of the Diocefs, or rlie Provincial Archbifhop. 

Though a Church and the Clergy thercof be exempe from the Jurit- 
diGtion and Vifiration of the Bifhop; yet the People or Pariihioners be- 
longing co fach a Church, are nor thereby exempt according to the Cazoz 
Law |}: Buc Cuftom and Prefcription may extend irlelf co. fome Things ivi 57% 
unto which a Privilege does nor extend icfelf; and, therefore, it is by * *33°* 
Cuftom and Prefcription, that fome whole Parifhes are exempt from the 
Bifhop’s Jurifdi€ion and Vilitation, and not by virtue of a Papal Privi- 
lege, tho? (perhaps) fuch Cuftom was founded thereon ar firft. For, 
though a Perfon who is a Subjett, cannot prefcribe not to be vifited, or 
not tO pay Procurations annex’d to a Vification, which is founded on 
a Prefcription*; yet an Abbot exempt may prefcribe to a Vilitation, * * + >% 
and to have Procurations paid him by all the People, thac are fubject ** 
to his Church or Chapel not exempt ; becaufe Perfons that are exempt, 
may prefcribe unto Epifcopal Rights; But though a Perfon of an ex. 1X2 26 
empt JurifdiGion cannot be called out from thence to anfwer ina Caufe *” 
before the Bifhop, yet he may be compell’d by the Ordinary to give his 
Teftimony or Evidence in a Matrimonial or any other Caufe, wherein 
the ‘Truth of fome Matter of Pa& is depending, and cannot be difco- 
ver’d by other Means: For “tis a great Sin for any Man (at lvaft) in a 
Court of Judicature, to conceal the Truth; and, therefore, no Privilege 
or Exemption can excufe his Crime of not attending the Court, if requeit- 
ed thereunto; no, not even the Command of the Prince or Law irfelf 
nor even any Pretext of Piety whatever. But there is this Difference to 
be obferv’d betwixt Perfons privileg’d and not privileg’d, c7e. That if 
Perfons nor privileg’d are nam’d as Witnelles, and have their Colts and 
Charges render’d them, though Evidence may be otherwife had; yer they 
fhall be compell’d ro become Witneffes, if they refule to appear as fuch 
upona Monirion or Citation to them: But Perfons privileg’d or exempt 
fhall not be compell’d tobe Witneffes, unlefs their Malice and Difingenui- 
ty appears to be manifeft, and the Truthcannor be made known by any 
ether Perfons, But it has been a Queftion, Whether a Bifhop can correct and 
punifh Perfons of an exempt Jurifdiction committing an Offence within 
his Terricory or Diocefs? Some of the Canoni/és fay, that le may do this 
(at leat) in Crimes notorious and exorbitant, chough it feems contrary to 
3 Decretal|}: And the Reafon they give for ir is, becaufe the Pope does i vi. 7.» 
not privilege fuch Perfons in their Offences ; and, therefore, in this refpett 
they fill remain under the Power of the Ordinary. Bune (1 think) in this 
Cate the Ordinary ought to catch them by a Summons in his own Di 
ftri&, fince he cannot fend a Citation into a foreign Or exempt Jurifdiction, 
unlefs ir be in the Bulinefs of Herefy : For the Cognizance and Punifhmenc 
of Herefy belongs to the Bifhop of the Diocets, where fich Heretichs 
dwell, tho’ they live in Places exempt: but chen chis Juriidiction is dele- 
gatedtothem bythe Pope ‘ B be Se 
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Of publick Pennance, and Commutation of 
Pennance. 


MONG fuch Punifhments as relate to Ecclefiaftical Crimes, we 
may reckon Pezwance, which is enjoin’d in feveral Cafes by way 
of Punifhment for the Corre€tion and Purgation of fome Offence or 
Crime committed *, Therefore, we may define Pexnance to be a certain 
A& of Punifhment or Vengeance, whereby the Party offending is pu- 
nifh’d for fome Crime committed by him in the Ecclefiaftical Court; or 
repenting thereof, afflicts and punifhes himfelf: And it isin Latin called 
Penitentia,as it were from the two Latiz Words Penam tenere, accord- 
ing to fome Perfons; becaufe penam tenet, qui femper vindicat, quod com- 
mififfe dolett. Now Pennance, as it is an Ecclefiattical Cenfure, and a 
private Sorrow of Mind inflifted by the Senfe of Sin committed, is two- 
fold, viz. External and Internal; for fo the Romanifis and the Caxoz 
Law diftinguith it. xtermal Pennance, they define to be that which 
fhews itfelf by external Signs, as by Confeffion, Tears, Fafting, and 
other outward Means; and an Internal Pennance, they fay, is only a 
fimple Converfion of the Mind from Sin, as it confifts in thefe three AGs 
of the Penitent, viz. in a Contrition of the Heart, a Confeffion of the 
Mouth, and a Satisfa&tion of Works made forSin. And this laft kind of 
Pennance they acknowledge to be no Sacrament. For’tis the firft, which 
they make a Sacrament, for the Intereft and Advantage of the Priefthood, 
as it confifts in the Abfolution of the Prieft ; which is made by a judicial 
A&, aud on the Sentence of the Judge, the Prieft hereupon declaring a 
Remiffion of Sinstothe Penitent. But we Proteffants, who deny Pen- 
nance to bea Sacrament, fay, That a true and falutary Pexwance confilts 
fit, inthefe Aéts, viz. In a’Contrition or Sadnefs of Heart, as it arifes 
from a filial Fear of God, and as it only refpeéts him, from the Love we 
ought to bear to Virtue, and ‘his Deteffation to Sin. 24%, In fuch a 
Confeffion as is made to God i Foro confcientia; not only confifting in 
an Accuiation of ourfelves, but even in a'Condemnation too, and in a 
Deprecation of Punifhment. 3d/, In a Purpofe and Refolution of 
Amendment, and ina Defire of ktadinga new Life: or in brief, in.a’ Con-~ 
feffing of our Sins to God in Prayer, in doing’ A@s of Charity, Pafting 
for Humiliation-fake, and Hite! Reftirution to fuch as we have injur’d 
or Opprefs’d; and the Effe€tsof fuch a Pénnance are a fincere Reforma- 
tion of our Lives. And of this kind of Penwance St. Auftin {peaks, 
whene fays, Every one, that is made a fudge of bis own Will, cannot 
begin a new Life without repenting bimfelf of the old. And St. Am- 
broje {peaks of it in his Comment on St.Pa/’s Epiftle to the Romazs, 
faying, The Grace of God in Bapti{m does wot eur: Sighs and Groans, 
wor any other Work but a Controtion of ‘Heart alone, which pardons ail 
Things, gratis, viz. without giving Money to the Prieft. For whatever 
Things are faid of doing Penaance, ought not to be reterr’d to extergal, 
but to dwtermal Pennance; namely, a Contrition of Heart, without which 
no one canbe reconcil’d to God. 


But 
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But chis woul? nor ferve the Purpofes of forme Men: And, cierefore, 
ektermad Pennance was enjoimd by the Church, and made « Sicramente 
roo ds well a9 2 Punifhment, which they mighr redeem with Money 0 the 
Prielt. For belides the general Centres already mention ander rhe 
Title #, which retpet Eeclefiaftical Difvip'ine, and Communion, elvere ig fviep isp 
another Cenfure witereby the Body is affected, eze. Corporal Peinmnde, 
when any one is compell’d to conifefs and lament his Crtrne in a publick 
manne’, that he, whohas given Scandal and Gitence by iy Sianiag, may 
give an Inflaace of his Amenctiment by performing Pennance fs Avil this ll Lind. lite ». 
kind of Pennance is perform’d by purting on, witlr us, a cerfem Gar- Tate 
ment, and malting en open Acknowledgment of his Pault in the Chuyeh; go: 
and fometimes for greater Crimes a more folemn Pennance is enjoui’d 
him by the Bifhop. But if the Fault be of a private Nature, then he 
fhall only undergo a private Peanance. So thar there are three Species 
of external Pennaace, e7z. fale, publick and prevate. Solemn Pennance 
is inflicted 72 capite Ouadrigefione, with great folemniiy, asdeferii’d in 
the firft Part of the Decretum* : which fays, thar in folemn Pennance, * 5° Dat 
all the Penitents, that undergo publick Penance, ought to appewr before “* 
the Church-doors bare-footed, and cloarh’d in Sack-Cloch; and clias, 
wich Looks tix*d on the Ground, to reprefent themfelyes tv their Bi kop, 
praying his Forgivemefs. And at this folemn Pennance, there ought to be 
prefenc rural Deans, or Parochial Arch-Priefts (as they are called) and like- 
wife all the Presbyrers belonging to thefe Penirents, who are to meke 
a dilieent Infpection of their Converfation, and to enjoin them Pennance 
by certain degrees, according to the Meafure of their Sins or Crimes 
committed, After which the Bifhop is to introduce them into the Chureh, 
and lying proftrate, he ought, with Tears for their Abfolution, to fing or 
read the icven Penitential Pfalms. Then rifing from the Ground, accord- 
ing to the Direction of the Canons, he ought to lay his Hand on them, 
and {prinkle them with Holy Water before he throws the Afhes on them. 
Then covering their Heads with Silk, he ought with’ tequent Sighs and 
Groans to declare to them, That as Adam was caft out of Paradi(e, fo 
are they for their Sin caft out f the Church. Atter which he orders the Mi- 
nilters to expel and fhat them outifrom thence. Then the Clergy pronounce 
the following Sentence againit them, ezy. In the Swear of tiv ‘Brow tFon 
Sinli sat thy Pread, @c. which the Reader may fee in the Dj/iaEljoms +, t yDitcs 
‘The ordinary corporal Pennance, if the Party Delinquent to whom it 
is enjoin’d defires it of theJudge, may be changed into a pecuniary Pe- 
nalty or Fine |]; and this was feldom or never deny’d the Perfon, if he lig F.a.c% 
was a Freedmaa and could pay the Money: But then, according to the }<*. ,,, 
Opinion of fome Men, the Bifhop or Ordinary wag not to receive the 3'Ti. 23. 
fame to his own proper Behoof, but it ought to beapply’d to the Advan. 4% ® 
tage of the Church +, as Fines in Cafes of civil Puniffment are cone* Gioc an 
verted to the Ufe of the Publick}. For we read in the Books of rhe cap 2-3 5 
Ctzon Law, thar there are five kinds of corporal Pennance enjoin’d ic ; 
for Sin. “Ihe firtt is Pafting or Abftinence for a proper Seafon, in order ae * 
to macerate and fubdue the Plefly. ‘The fecond is Confiftarion of all t e.Dit 1. 
a Man's Fitace*, The third is Banifhmentf. The fourth is Seryj. *03 Dub== 
tude jj. And the fifth is Whipping But as Perfons of Quality and Di elon 
flin@ion were not willing to undergo any of thefe kinds of Pennance, *33@ $-1- 
they were wont to redeem them by paying a Sum of Money; and hence 
came Commezatinz: OF Penmarce into the Chureh about the end of the 
cighth Century, which has brought great Profit tothe Rumi Clerey evee 
fince: And then, initead of Faiting, Prayers, Pater Nioffers and Aheifes 
were cnjoin’d the Penitents; and fuch as had Money might, by Com- 
ELI mutation 
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mutation, fave their Pennance ; and this was receiv’d by the Pricft un- 
der the innocent Name of Alms-giving. Some Endeavours were ufed 
at the Beginning of the Reformation to retain the antient Difcipline of 
Pennance ; but, the People having been difufed fo long to open and pub- 
lick Cenfures, this could not be effe&ted without the Concurrence of the 
Civil Power, which not being obrain’d, they let private Confeffion drop, 
there being no Command for it in Scripture; and inftead thereof, the Re. 
formers order’d a general Confeffion to be made in the Church, 

By an Ecclefiaftical Conftitution made and agreed upon by the Convo- 
*A.Dy 1597: Cation of the Province of Camterbury*, and atterwards confirm’d by Roy- 
al Approbation under the Great Seal of Eizgland, it was ordain’d, That 
for the future there fhould be no Commutation of folemn Pennance, unlefs 
it were in Caufes of a great and important Nature, and that very feldom 
too ; and only when it appear’d to the Bifhop himfelf, that this was the 
fafer and more wholefom Method of reforming and reconciling the guilty 
Perfon to the Church. 2d/y, That the pecuniary Mul&, which was 
given by way of Commutation, fhould either be laid out for the Relief 
of the Poor of the fame Parifh, or elfe apply’d to other Pious Ufes, and 
that the fame fhould be folemnly notify’d to the Church, and approv’d 
of by the fame. But if the Crime was publick and notorious, then the 
Perfon ought himfelf in his own Perfon to make Satisfaction to the 
Church offended thereat, by profeffling a fincere and hearty Repentance 
thereof ; or elfe that the Minifter of the Church fhall, in the Defendant’s 
Prefence, in a publick manner from his Pew, denounce his Submiffion, 
and the Performance of his Pennance, before his Ordinary ; and likewife 
declare what Sum of Money he has given to be laid out in Pious Ufes, 
as a Teftimony of his Sorrow and Repentance. And whoever fhall com- 
mute Pennance without the Knowledge of his Diocefan, or convert any 
Sum of Money paid by way of Commutation to any other Ufes than that, 
as aforefaid; or fhall any otherwife violate this Conftirution, he fhall be 
fufpended from the Execution of his Office by his Diocefan for the Space 
of three whole Months. 
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Of Plurality of Benefices, &c. 


INCE x0 Maz can ferve two Mafters (as the Scripture obferves) uz 

+ Luke that he wilt love the one, and defpife or hate the other +; the Canon 
cap 16. v13¢ Taw has, therefore, forbidden a Beneficiary to hold two Livings with Cure 
of Souls, out of a Prefumption that he will prefer the oneand negleét the 

other : And as this Law very often mentions Pluralicy of Benefices with 

great Abhorrence and Deteftation, I fhall here open the Vein, which that 

Law has tapped, a little wider; and confider what Ecclefiaftical Bene- 

fices thofe are, which may be lawfully held together at one and the fame 

time ; and firff, diftinguifh between fuch as are term’d fupreme or fu- 

perior Benefices, as Bifhopricks and the like are ; and fuch as are ftiled 

suferior fecular Benefices, which are twofold, viz. Digwities and Bene- 

Sites with Cure of Souls, which are manag’d by Curates or Rectors. As 

to the fuperior Benefices, noonecan hold more than one at the fame toe 

ays 
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(fays the Canox Law) without the Pope’s Difpent:tion t+; heemufe ig af ¥ 70 
ipiritual Matrimony, and no one can have two Wives togerher ac die ~ 53" ® 
fame time: And a Pluralift in this Cafe is by the Cawowifs called an tafa- 
mous Thief, and an Adulterer, who ought not to be chofen toaay Pre- 
ferment in che Church ; and fo odious is fucha Perfon even in the Under- 
ftanding of the Canon Law, that if he {hall purchrfe co himelf teveral 
Benefices at the fame Time without a Difpenfation, his Collation to the fe- 
cond fhall be of no validicy at all, unlefs he freely and voluntarily refigns 
the firft). Bur if we fpeak of /rap/e Benefices, efx, of fuch ai have I 1.1% 
not the Cure of Souls annex’d to them, or of one /fmple Benefice, and ano- * 
ther in our Books called Duplex Beneficiem, then we ought, 2d/, To 
dittinguifh : Becaufe if a Perfon defired to have one wich a Ticle, and a- 
nother without a ‘Title, asa Prebend with its Corpfe or Penfions thereunto 
belonging is, which does not give a‘Title by Canonical Inititutioa *, he may * 16 Q.1- 
lawfully retain feveral Benefices of this kind together j, Or if we fpeak (ii 1,3, 4 
of two Bencefices with Tirles, then if the Queltion be de frulfibas corto : 
Jucrandis, he cannot retain the jame, according to the Opinion of all the 
Doétors on the Canon Law; unleis he relides eicher by himfelf or another 
on each Benefice *. And thus was this excellent Law, which requires per * 4's % 
fonal Refidence, diftinguifh’d away by the Sophittry of the Camowifts. ~* 

For by the Czaoz Law, antiently, all benetic’d Perfons were Itricily 
bound co Refidence, how fmall foever their Benefices were, under pain 
of Deprivation , as [ fhall obferve hereafter under the Title of Ref? 1% 3-+% 
dence, and were oblig’d, in their own Perfous, to execute the great 
Truft and Charge required by their Office, in the Place where their Be- 
nefices were, bevauie a Benefice is given on the account of the Office and 
Duty that attends ic : wherefore if the Office cannot be perform’d with- 
out Refidence, it follows from hence, that the Beneficiary is bound there- 
unto ; for according toa Maxim of eternal Truth, guz teverur ad firem, 
tenetur etiam ad media. And hence tis, that Perfons having Parifh 
Churches, or even Canonries in Cathedral or Collegiate Churches were 
bound formerly to /ocad Refidence, where their Preferment lay, tho’ 
there fhould have been an evil Cuftom introduc’d contrary to the Canon: 

All which (think) fufficiently deftroys the Notion of Pluralities. 

But Lindwood obferves®, that the Ecclefiaftical Law had varied in * Lik 3 
this Matter: And proceeded by thefe Steps, (which are more than ee 
Lizdwood mentions). Firft, It was abfolutely forbidden any one to have as. : 
two Parifhes, if there were more than ten Inhabitants in them; becrefe 
20 Aduzrt could do his Duty in both Piaces\\: And if any Bifhop negleGted 11 10 Q. 3.3. 
the Execution of it, he was to be excommunicated for two Months, ac- 
cording to the 16th Council of To/edo *, and to be reftor’d only upon a * Cun. 5. 
Promile to fee this Canon execured f+. So that a Bilhop was highly con- 
cern’d co fuppref& all Pluralicies. And this Rule was allow’d to hold as te 
Cicies, but an Exception made hereunto in refpect of finall aad remore 
Places, where there was a greater fearcity of Perfons to fupply them ji, 21Q.1-1 
Aguin, if a Perfon had two Benefices, ix was left to his Choice which he 
would keep: But he could not hold them both *. This kind of Option * ¥ 3. 5-7 
was allow’d by the Acc/efiafical Law, then in Force. Thirdly, U « 

Man takes a tecond Benefice, fuch Infticution is void by the third Coun- 
cilof J.cteran t. Fourthly, That by taking a fecond Benefice, the Litt 1 * 5-47 
in void; which is thu famous Canon of the fourth 7. eterta Council g 0% 3-% & 
Fiftbly, ‘That ithe were not contented with the laft, but endeavour’d te 
keep both above a Month, he fhould be deprivd of both, And this 
wasthe Eccleftz/tica? Law as it was declar’d in our Provixcial Com/tite- 
tivas. But the general Pratiice was co avoid the furmer, secerding te 
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the Lateraz Council. For Lixdwood informs us*, That all Benefi 
with Cure of Souls are, by this Com/fitutiow, declar’d to be void ipfo 
Fure, according to the 29th Canon of the Council of Lateran, held un- 
der Pope Jvwocent Ul. which Perfons are, de fafto, poflefs’d of without 
a Papal Difpenfation touching Plurality of Benefices +, by an Admiffion 
to a fecond Benefice, tho’ they are not inducted into either, bur have 
only Inftitution thereintoll, if it be by their Means that they have nor 
Indu€tion; and this, whether fuch Benefices be with or without a Title ; 
for even in this Cafe, according to dzcharanus*, the firft Benefice is 
void +. Butif the fecond Benefice become litigious without the Privity 
of the Beneficiary, the firft Benefice fhall not be void, provided the Suie 
was commenc’d before he was in Poffeffion of the fecond Benefice by in- 
{titution: But ’tis otherwife, if it becomes litigious after fuch Poffeffion, 
whether he recovers in the Suic or not; for he cannot retain the firft, 
but muft impute it to himfelf, that he made no better enquiry touching 
this matterj. Bue Fob. de Ananias folves this Difficulty by a Di- 
ftinG&tion *, and advifes the Parfon to hold the fir 22 commenudam, till 
the Suit be determin’d touching the fecond ; and fays, that this is a juft 
Caufe of a Commenda +. 

Thefe were very fevere Laws and Canons againft Pluralifts; but that one 
Claufe of the Pope’s Di/penfing Power made them to fignify little, unlefs 
it were to advance his Revenue and Authority in the Church : For when the 
Difpenfing Power came to be own’d, the Law had very little Force ; efpe- 
cially, as to Mens Confciences. For if it were a Law of God, how could 
any Man difpenfe with it? unlefs it were as apparent that he had given a 
Power in fome Cafes to Difpeufe, as that he had madethe Law. Thofe 
Cafuifis ave very hard put to it, who make Refidence Fure Divino, and 

et fay the Pope may difpenfe with it; which at laft comes only to this, 
That the Pope can authoritatively declare the Sufficiency of the Caufe jj: 
So that the whole matter depends on the Caufe, and whether there can 
be any fufficient to excufe a Man from perfonal Refidence, I have confi- 
der’d hereafter under that Title. "Tis the geweral Opinion of Divines 
and Lawyers, fays Leffius*, That no Man is fafe in Coufcience by the 
Pope’s Difpenfation for Pluralities, unle{s there be a juft Caufe for it : 
And Panormitan fayst+, That ze Manz can with a fafe Confcience take a 
Difpenfation from the Pope for more Benefices than one meerly for bis 
own Advantage: And from him Sylveffer \l, and Summa Angelica *, do 
both copy. A Dif/penfation, fays Cardinal Tolet+, fecures a Manfrom 
the Law ; but as to Con{cience, there muft be a good Caufe for it; aud 
that is when the Church bas more Benefit by it, than it would have 
without it. But to heap up Preferments merely for Riches, Luxury, or 
Ambition, is (doubtlefs) a crying Sin before God, as it isa manifelt Rob- 
bery of feveral deferving Men that want a Subfiftence. But in fome 
Cafes, a Plurality of Benefices may be well enough juftify’d in point of 
Confcience as well as Law, as when the Benefices are fo poor that a Cler- 
gyman cannot live upon either of them fingly, and they lie near each other 
in fuch a Mannor as that he can ferve them both in Perfon, or elfe by an 
able and fufficieat Curate. But for Men to put in Curates merely to fa- 
tisty the Law, without any regard to the Duties of their Function, and 
the Cure they ferve, isa horrible Scandal to Religion : And the loofeft of 
all the Popifh Cafuilts look upon this as a very great Sin, even thofe who 
attribute to the Pope the highett di/pexjing Power in this Cafe. 

But when the great Liberty of Da/pexfiwg had made the Ecclefiaftical 
Laws ina great meafure ufelefs, then our Law-Makers thought fit to re- 
{train and limit it by aStature made in Aewry the Villth’s Reign, where. 
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in icisenatted, 7ihar i any Perfor or Porfons baeving ome Renefice with 
Crvt of Souls, baiag of toe early value of eigot Pouads or abowe, 
accept, of take ang Wither eatth Cure of Seals, and he snip ated and ia 
ductel into Poifeffion of the fame, rAut tAve end immediately atter [uch 
Pefjeiion bed thereel, the Benefice fuall be adjazed tube cord. dad wf! 
Lascences sited Difpenfations to the contrary are declar dio be void and 
of wone HA ott. Hobart calls this Stature a Religious and molt Politic 
Law of the Church, and almoit a Redintegration of thofe antient Ca- 
nons wich had flept fo long, anda Reftoration of the Church ruin’d by 
the Popes Tur Quots, Unions, Difpenfations, and ‘Tolerations *. The * Hel» Pes. 
Scope of this Law was to appropriate to every Flock his own proper ® *7” 
Paftor, both in Body and Mind. Iz Body, That he fhould be the Husband 
of one Wife, uva Ecclefia unius Reftoris. In Mind, thathaving but one 
Benefice (faving in fome fpecial Cafes of Favour and Confideration) he 
fhould nor farm, graze, nor mingle himfelf with fecular Affairs, which 
might diftract and draw his Mind from his Cure of Souls. The Policy of 
this Law may be feen in this, ez. That the time when this Parliament was 
held, inclining againit the Pope (for it continu’d to the 25th of Jewry VIN.) 
they did not yet immediately take away from the Pope the Power of dif- 
penfing with Pluralicies (which was one of the greateft Enormitics 
of his Power, and the Pel/is Iutroitus of his Revenue) but they pro- 
vided, that his Difpenfation fhould not be fufficient of irfelf, bur thould 
only fecond a Qualification, which muft come from Lords and Great-Men, 
whereby the King drew the Nobility to his fide from the Pope, by divi- 
ding his Powerin thisamong them. This Law, one would have thouchr, 
had been an effectual Remedy againft all fuch Plarclities and Difper fas 
tions to obtain them ; and, fo doubtlefs, ic had, if there had not tollow’d 
fo many Prowifi’s of qualify’d Men to get Dilpenfations, as take of a 
greac deal of the Force and Effect of the Law: And, therefore, I fhall ia 
the next Place confider, who thefe qualify’d Perfons are. And, 

Firft, Tis provided, that every {piritual Perfon of the King’s Council 
may purchafe a Licence or Difpenfation to keep three Benefices with Cure ; 
and the Chaplains of the King Queen, the King’s Children, Brethren, Sifters, 
Uncles or Aunts, may fo keep cach of themtwo. 2¢/,, An Archbifbop 
and Duke may each of them have fix Chaplains; a Marquefs and Earl 
five; a Vifcount, and other Bifhops, four ; the Chancellor, every Baron, 
and Knight of che Garter three ; every Duchefs, Marchionefs, Countefs 
and BaronefS, being Widows, two; the Treafurer and Comptroller of 
the King’s Houfe, the King’s Secretary, and Dean of his Chapel, the 
King’s Almoner and Mafter of the Rolls, each of them two; and the 
Chief Juftice of the King’s Bench, and Warden of the Ciz;ee Ports, 
each of them one: And each of the aforefaid Chaplains may purchafe 
a Licence or Difpenfation to keep two Benefices. 3», The Brethren 
and Sons of ‘lemporal Lords (born in Wedlock) may purchafe fuch 
Licence er Difpenfation to keep as many Bencfices wich Qure as the 
Chaplains of a Duke or Archbifhop: And the Brethren or Sons (born 
in Wedlock) of every Knight may keep two, Provided, thar every 
of the aforefaid Chaplains fhall exhibit (where need fhall be) Ler 
ters under the Sign or Seal of the King, or other their Lord aad 
Mafter, teftifying whofe Chaplains they be, or elfe not to enjoy fuch 
Pluralicy of Benefices. 4th/y, All Dottors and Batchelors of Divinity, 
Doftors of Law, and Batchelors of the Canon Law, adnvitted co their 
Degrees by either of the Univerfities of this Realm, and not dy Grace 
only, may purchafe fuch Licence to keep two Bunelices wich Cure: But 
by thi Law, the Degree of a Mafter of Arts or Batchelor of the 
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Civil Law fimply is no Qualification for fuch Difpenfation (though it has 
+Can. Jac. been often ufed for fuch on the Strength of the Canon +, and through a 
Hl miftaken Notion, that fuch Perfon is a Batchelor of doth Laws, which 
is not true in FaGt, becaufe no Degree in the Cawow Law, has been taken 
fince the Reformation), And, therefore the Patron may, in fuch Cafe 
(Iconceive) prefent another Clerk to the Bifhop, if the Beneficiary fhall 
think to qualify himfelf for a Licence, by fuch Degrees fimp/ly taken, 
whatever Conftruétion or Weight the Canons may have with the Bifhops : 
And, confequently, if the Bifhop fhall refufe to admit fuch Clerk prefented 
to him, it feems to me, that a Procefs at Law will lic againft the Bifhop 
for fuch Refufal; but this Matter I leave to the learned Judges, who are 
the Expounders of the Statute Law. And, laftly, becaufe Archbifhops 
muft ufe (at the Confecration of Bifhops) -eight Chaplains, and Bithops 
(at giving of Orders and Confecration of Churches) fix; every one of 
them may have two Chaplains over and above the number limited: Bue 
then Bifhops can qualify no more than four for a Licence or Difpenfa- 
tion. 
* Cok. 4. It has been receiv’d in Holland's * and likewife in Dichy’s Cafe, and of 
Rep. fo 75+ ten before and fince the Councilof Lateran, That a Man who has a Bene- 
‘fice with Cure of Souls, of whatever value it be, aud is admicted and infti- 
tuted into another Benefice with Cure of Souls of what Value foever, 
having no Difpenfation, the firft Benefice is ipo Fure fo void, that the 
Patron may prefent another to it, if he pleafes, without waiving for the 
Incumbent’s InduCtion into his fecond Benefice ; for that may be delay’d 
(peradventure) through Fraud, and he is Parfon before Induction, and 
Moors the Church full againft all common Perfons |]. So that tho’ the S.atute 
Rep. p. 434% mentions Izduttion, yet the Judges, for wile Reafons, have expounded 
that Word out of the A&, as being contrary to the primary Defign of 
the Legiflators themfelves, which was to hinder P/urafities and Non- 
Refidence. But if the Patron will not prefent, then if under the Value 
of eight Pounds per Azz. in the King’s Books, no Lapfe fhall incur till De- 
privation of the firft Benefice, and Notice given to the Patron by the Or- 
dinary: But if it be of the yearly Value of eight Pounds or above, the 
*s:u.g, Patron muft prefent at his Peril within fix Months*, To ftrengthen this 
©. 13. Law againft Pluralities, there feems to be wanting fome other Penalty 
to beadded, or Encouragement given to the Informer, by reafon of the 
frequent Collufion between the Clerk and his Patron; and fometimes the 
Ordinary himfelf falls into it. Note, That a Difpenfation for a Piura 
lity of Benefices, which comes after Admiffion, and Inftitution, though 
before Indu€tion, comes toolate; and is not aided by the Provifo of the 
Statute of Hewzry VIL. For the Words of the AG are, fhall bave, re- 
tain, and take a fecond Benefice; and, therefore, Admiffion and Infti- 
tution do make him full Incumbent as to the Patron, and to the Parfon 
¢Moorur himfelf}, as before hinted. This Difpenfation ought to be entred on the 
fupr. Parchment-Roll in Chazcery, and not in the Paper-Book: But if it be 
not, it fhall not affect the Incumbent in his Right, becaufe the Officer 
jorH.3, fuch Cafe is fineable for his Negligence. But this Statute of || Hezry VIIL 
Caps 13, is more favourable to the Clergy, than the Cazow Law was before, in 
this Particular, ofz. In declaring, that no fémple Benefices, or mere 
Dignities (as the Cawoni/ts ftile them) are comprehended under the 
Name of Benefices baving Cure of Souls, viz * No Deanery, Arch- 
¢ deaconry, Chancellorfhip, Treafurerfhip, Chanterfhip, or Prebend, in 
‘ any Cathedral or Collegiate Church, nor Parfonage, that has a Vicar en- 
* dow’d, nor any Benefice perpetually appropriate.’ But all thefe before 
were within the Reach of the Cazou Law; and a Difpenfation was ne- 
ceflary in order to hold them. 


Of a Prebend and Prebendaries. 


Prebend isin Latin ftiled Prabenda, from the Verb Prado, whicl 

fignifies to. 2iow ; fo that a Prebend is that Allowance or Alloca- 
tion, which a Perfon receives trom his Dignity in the Church: And it 
difters from a Canorry ftrictly fpeaking. For a Caacnry is a fpirieual 
Right which a Perfon obtains in the Church by being admitted into the 
Society or Brotherhood, and having a Scall affign’d him in the Choir, and 
a Place in the Chapter *, as already noted under that Title: But a Pre. * Will. in 
beud in our Books is 2 Spiritual Right of recciving certain Profits, which 3°." >” 
do accrue tothe Perfon receiving them, according to his Merits, on the 
fccount of attending and performing divine Service in fome Cathedral 
or Collegiate Church, and is born from the Canonry asa Daughter is from 
the Mother+. And, thereiore, a Preberd is only a Term of Law, ac- + Will. ur 
cording to the Canomifis, which is not created or conitituted from the {Pr %- Pre 
Poffeffions alone, but likewife from the Right of the Cazesry to which “~~ 
it is annex’d, which cannot be created without 4 Revenue belonging to 
it, becaufe by this means there would be no Allowance to the Prebendary (. i! 1 Q. 3-7 
But we here in Hegland do not obferve this Dittinetion; and only di- 
ftingvifh a Casonry irom a Prebend, as it belongs either to theold or new 
Foundation of the Church, A Prebend is not an Ecclefiaftical Benefice, 
according to the Cawoniffs, becaufe a Layman, according to them, is ca- 
pable of a Prebend: For Celderinus fays, that the Affignation of a Pre- 
bend may be made to a Proteffor of Divinity, or to the Sacrift of a 
Church, whether in Orders or not, if it be not given iz Titwlum Beme- 
fecié ; and then ’tisno Benefice. But in my Opinion, a Prebend, as it is 
annex’d to fome facred Office or Employment, isa Spiritual Thing: But 
when it only refpeéts the Commodity of the Fruits and Profits thereof ; 
and fuch Commodity is temporal, then (I fay) it is a temporal Thing ; 
as the Prebend belonging to the Profeffor of the Ciez/ Law at Oxrord. 
For if a Prebend be granted toa Perfon not capable of Spiritualeies, as to 
a Layman; it is thenneceflarily underftood de merd commodétate tempo- 
vali; bucif it be granted toa Clerk, then *tis otherwife. Zabdiedlaz, by 
way of Diltin&tion will have a Prebend proper/y to be a {piritual Thing, 
but improperly taken to bea temporal Eftate, and fomething of a profane 
Nature. Fir/f, fays he, *tis a {piricual Thing, when ’tis annex’d to a 
Title ora fpiritual Office. ed/y, "Lisa temporal Thing, when only the 
Commodity of the Fruirs attend it ; and a Layman is capable of it: 
And, therefore, when a Prebend is fued for, a Spiritual Right is not 
always defired, but only Temporals in fome Cales; becaufe 2 Canon 
fuing for a Spiritual Prebend, retains that fame Prebend which he firft 
acquired, though the Temporaltics of his other Prebend be unived to his 
Spiritual Prebend, and the Lftate which he had before his Option he 
added to the other Prebend, which he fued for. But if the Quettion be 
about conferring a Title, we always underitand a Spiritual Right, as 
aforefaid, under the Appellation of a Prebend. Hence tis, that when che 
Pope declares a Prebend vacant, and collates to ic, "tis always meant of 
a Spirieual Prebend : wherefore, I think, according to the Cum “~, 
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and the proper Effence of a Prebend, it is a Spiricual Right not acerding 
toa Layman, But, 

Tho’ the Eftares and Revenues of Cathedral or Collegiate Churches 
were divided heretofore by Prebends , yet the Canons or Prebendaries of 
fuch Church, cannot poffefs thefe Eftates as their own Properties, but on- 
ly as Ujafratiuaries, and as a certain Provifion arifing out of fach Eftates 
for the neceflary Maintenance of the Canons, @c. and the Surplufage 
fhall be Jaid out on the common Wants of the Church: But tho’ the 
Canons or Prebendaries have not a Property in fuch Eftates, yet as they 
have a fimple Ufufrutt in their Prebends, and not u zade Ufe alone, they 
may, in that refpect, bring an AGtion*. Canons or Prebendaries can- 
not regularly litigate or go to Law with one anothe: about their Pre. 
bends, becaufe they are not the Prebends of the Clergy; but of the 
Church only. But it fometimes happens in Collegiate Churches, that 
tho’ the Eftates therein are in common, yet, for the avoiding of Com- 
plaints, and other DiffatisfaGtions, each Perfon has a feparate Mainte- 
nance or Portion allow’d ; and in this Cafe, they may fue for their Allos 
cation. Prebends, which are newly fettled ia a Church, ought not to be 
of leffer Value than the antient Prebends : For all Prebends, according 
to the Camon Law, ought to be of equal Value, as well the Prebends of 
Canons newly founded, as thofe on the old Foundation. 

OF common Right, a Perfon cannot havetwo Churches or Prebends ia 
the fame or in different Bifhopricks, unlefs it be in fuch Cafes as are ex- 
prefly allow’d by Law +: And in refpett of a Church with Cure of Souls, 
thefe Cafes are fix in number, wiz. Firff, When the Churches have but 
{mall Revenues belonging to them. Secondly, When one Church de- 
pends on another as its Mother-Churchi. ‘irdly, When the Parfon 
holds one Church iv Titulum, and another iz Commendam*. Fourthly, 
When the Bifhop difpenfes with his Pluralities}. Fiftbly, When there 
are but a few Inhabitants in his Parifh, ora paucity of Clergy to ferve 
the Cure of Souls: And this is the fame, whether this paucity be in or 
out ofa City; fince in fuch a Cafe, all the Benefices may be conferr’d 
on one good Clergyman ||. And, Sixtbly, When one Church is annex’d 
unto another. Arid ’tis the fame thing in refpet of a Prebend: For if 
a Perfon having a Prebend, receives another Prebend or Dignity either in 
that, or in any other Church, the firft Dignity or Prebend fhail become 
void *, even tho’ the fame fhould be confirm’d to him by his Superior + : 
And this I hold to be good Law with us in Ezglawd, tho? Modern 
Praétice be againft me, which has been introduc’d by the Avarice of the 
Dignicary, and the Connivance of the Bifhop, to whom of common 
Right the Collation belongs; as this part of the Cawoz Law is in no 
2H repugnant either to the Statute Law of the Realm, or the Royal 
Prerogative, and was once receiv’d here by ourChurch. But tho’ one 
Perfon may not be admitted:to two Prebends; yet two Perfons may be 
admitted to one Prebend when ’tis void, if it be fufficient for the 


Maintenance of both of them ||, but not otherwife; thio’ I think, this 


Conclufion to be contrary to another Text of the Law*, which fays, 


"That a Prebend fhall not be divided into two. Though a Prebend 


ought not to be promis’d before it becomes void ; yet when it becomes 
void, it may well enough be promis’d without any Inconvenience to 
the Church ; and then it ought to be fil?d up and collated to within 
fix Months +. A Perfon may have the Proficof a Prebend by the Papal 
Law, tho? he be not a Canon of the Church, as a Parifh Prieft and the 
like ||; and thefe were called Parochial Prebends: But then fuch Perfons 
having a Parifh Church annex’d to their Prebends, ought to put in a Vicar, 
and refide at the greater Church himfelf *. OF 
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Of a Protlor and his Office, &c. 


A Protlor is a Name of a large and general Signification, ine 
Pye cluding all fuch Perfons as have the Concern of other 
my Mens Afiairs committed to their Care and Direéion: 
Wheretore, under this Title I {ball not only treat ot fuch 
as have the Management of Bulinels Eatra-jadicially, but 
even of fuch Proctors to whof2 Diredtion the Care uf Fa- 
diciaf Caufes is committed. And, Fift, Of Fudiciad Prottors, as 
they fupply the Place of other Men in the Bufinefs of Law-Suits, and 
Judicial Pleadings: And of the others 1 fhall difcourfe hereatter in 
their proper Place. Now a Proctor conftituted in Judicial Musters is 
fometimes known by one Name, and fom»times by another, acconding 
to the Diverfity of Aifairs entrulted to him; and likewife in refpeue of 
the feveral Perfons that cmpluy him: For if one Perfon fends another 
tothe Court toe excufe his Abieuice only, he is in Datiz ftiled an Lx- 
cufator ; and fuch a Perfon being fent without a Commiliien or Proxy, 
does not differ froma Meflenger, tho’ otherwife there is a wide Diffe- 
rence between a Proctoranda Meflenger. But if any one undertalzes the 
Judicial Defence of another without a Proxy or Mandate, or not being 
requefted thereunto, he is then itiled a calaatary Defeafor s And fome- 
times an Advocate himfelf is called a Defenfur. 

A Fadicial Proctor then is he, thut has the Managem nt of another 
Man's Bufinefs committed to him in Law-Concerns by the Warrant and 
Authority of his Client or Principal *, which we in fuug/i calla Pirvayy, *D. 5. 3.1 
and is the fame asa Warrant or Letter of Attorney. I fay aeorbes 
Mea'y Bafinels, becaute he whe tranfacts hisown Butinefs is no Progor, 
tho’ he dves it by the Petfwafivn and Advice of another: And I fay 
by the Warrant and Authoriey of his Client, becaufe a Proctor that has 
not a Alaadatum or Warrant, i: iot admitted in the Piaintitt's Name f, t ¥.1 37.2. 
if the Defendant diflents thereante, unlefs fuch Proctor appears pre 
cénj untd Perlond, ay1 thall thew by and-by. So that a Proctor may 
be a trve ov afedfe Progtor: ‘Vhe latter being he, that has no Proxy 
or Mandate te act by, or ‘at leat) a very infufficient one. Now Proctors 
ate fuch either by the Judge’s Orderat the Requelt of the Partigs them, 
felves?, crelfe become fuch by the Ace and Ratitication of private Men 4; yejoreps, 
and every one, that is not prohibited ay a Pupil er Minor is, may cone in. 2. DB. 3. 
ftitute a Proctor. But if a PupsLor Minor have no Gaardrer or Cerar soioracpa 
tov aign'd them, they may confhitute a Proctor in Refpect of ra- "So 


Lo,Cic. 19 


pudicial™, tho’ not in Refpect of Fudicial Matters, But a Svadich of + b.5.5.43.5 


a Corporation cannot coufticate a Proctor before Canteftation of Suit or 
lifue joy dt, nor caa a Gasrdicn ov Curator do it till that Time; .c¢ 5.15.3 
becaufe they are till then made Principals in the Suit=: But they may & s:. D. 5, 
coultitute a Perfun called an ior or Agent for themfelves. os ws 
kieretofore it Was not lawful in all Canfes to fue and a& by a Proc- te : 
tor, but only in fom? certain Cafes. But afterwards the /amperiad Law 1% 5-17 
decreed *, for the Advantage of bitigante, that all Men might in Civil 22.1. 19 
nann or 


422 


¥C, 2,123.25, 


{ D.3.3. 40.2, 


j ES ee 25 


£D., 42. 1.9. 


#VILT,1 9.1.2 
AV let. 3950638 


WD. 3.3.25. 


¥VJ.1.19.1.3. 


[C. 2, 13.24, 


Parergou “furis Canonsci Anglicans, 


or Pecuniary Caufes litigate by their Prodtors ; to the end that a Perfon 
who could not attend his own Caufe thro’ Age, Sicknefs, Travelling, 
Unskilfulnefs in Law-Matters, and the like, might have his Abfence 
fupply’d and reliev’d by another Perfon: And the Cici/-Law compels 
all Perfons of high Birth and Station in the World to conftitute a Proc- 
tor, looking upon it as avery indecent Thing for Men of high Rank and 
Dignity to be prefent at-the noify Brawlings of Lawyers in Courts of 
Judicature, and to manage their Suits in their own Perfons *. So that 
the ufe of Proctors was firft introdue’d iz Obfcequiem Fudicii to the end 
aforefaid. And in order to have a Proctor ad /ites admitted and heard 
as fuch, he ought in the firft Place to exhibit his Proxy and prove the 
fame; and if there be any doubt about it, he ought to give Caution 
de Rato t, unlefs he be the Son of him in whofe Name he appears 
in Judgment, or be his near Relation, in which cafe he fhall be 
admitted fixe Maudato. If there be more Plaintiffs than one in a Caufe 
they may all of them (if they pleafe) conftitute one and the fame 
Progor. 

But tho’ Pupils and Minors under Twenty five Years of Age cannot 
by the Cic7/-Law conftitute a Proctor ad lites +; yet they may do this 


” well enough even by that Law, if they have their Guardian or Cu- 


rator’s Confent to this end. But ifa Pro@or appointed by a Minor fhall 
obtain a Sentence inthe Suit in Favour of him, fuch Sentence fhall fub- 
fift, notwithftanding fuch Prohibition ; becaufe, in Matters managed with 
Succefs, want of Age fhall not prejudice a Minor, left that which was 
introduc’d for his Advantage fhould redound to his Difadvantage t. But, 
according to fome, a Sentence thus given in Favour of a Madman with- 
out his Curator’s Appointment of a Pro@or, is not valid, For tho’ Pu- 
pils and Minors are in fome Refpedts compar'd unto Madmen, yet there 
is a vat Difference between them: For Minor§ have fome Judgment 
and Underftanding ; but Madmen have none, being entirely depriv’d of 
their Senfes during the Courfe of their Madnefs. So tis no Wonder, 
that if they cannot make a Contraé or ftand in Judgment, they fhould 
have a Sentence in Favou1 of them revers’d as invalid +. 

A Proéor or Syndick after Conteftation of Suit may fubftitute ano- 
ther ProGtor or Syndick in their Stead, but cannot do it before Ifue 
join'd in the Caufe ; unlefs the Client has in a {pecial manner by the 
Proxy given them Power of fo doing *: Becaufe before that time a Proctor 
is not Dominus litis ; and without fuch a fpecial Proxy the Aétion can- 
not be try’d. But ‘tis otherwife in a Proctor conftituted in Rem fuam, 
and not ad lites ; fince he may appoint a Proctor before Conteftation 
of Suit +. A Pro&tor 72 Rem fuam ishe, to whom another Perfon af- 
figns a Right of Aéticn to fue in his Name ||. And ’tis the fame Thing 
of a Progtor in Extra-judicial Matters, who may freely fubftitute ano- 
ther to do his Bufinefs, without afpecial Mandate“. It hasbeen a Doubt, 
Whether a Porfon fubftituted by a Proftor after Ifue join’d be Dominus 
litis ? And the better Opinion is in the Negative ; becaufe by his not join- 
ing Iffue he has not contraéed with his Client. But fome think, that ifa 
Pro&or, to whom a Power of fubftituting is given, fhall before Iffue 
join’d fubftitute another, and no Exception be made againft the Perfon 
fubftitued before joining Ifue in the Caufe, fuch Subfticution is fo valid, 
that the Perfon thus fubftituted cannot afterwards be fet afide: But I 
am of another Opinion. For the Text faysll, Thatan Enquiry ought 
to be made in the Beginning of the Suit, whether the Perfon has a 
Proxy or not. For ifhe bea falfe Prodor, no Fudicial Proceeding caw 
fubfift: And he is equally deem’d a falfe Proctor, who waits a Proxy, 
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as much as he is who recerves a Proxy from him who has no Power of 
Biving it. 

i proceed in the next Place to confider, what Perfon may be cane 
flicuted and imide a Prector ad /izem, and whonot. Andhere I matt 
ebferye, that all Perfor. may be thus confiituted that ave not partict- 
larly forbidden in Law ;; the Law touching Prodtors being a Prohibitory yp.5.5.23.1, 
Saw. Therefore, frr/’, ‘tis frid, Pat al) Perfons in Jagh Stations of 
Power are forbidden to give Patronage or Protection to /.#tizents, in 
Fraud or Oppreffion of the Adverfe Party. Secaraffe, Women art forbid- 
den to execute a Procter ar Defenfor’y Office ; becuute as this is the Offer 
of a Man, itis contrary to the Modefty of the Female Sex, or (at 
leaft) not very fuitable thereunto *: But a Woman may be @ Protter,... . 1 
ta Rem faam, and a& as fuch in her-own Canfe >. DAémrelp, Saldiets 4 2 13. 4. 
cannot difcharge a Progtor’s Office even pro Cryantiis Perjonis ; bee 
caufe flich Attendance would be an Avocation to them from their Mile 
tary Exercifes and Employments +: But they may be Prodtorsda Rwy 1% 213-7 
faam, and act in the Nome of their Cohort ; or when they ceafe to be *” 
Soldiurs, a> growing Peter ms, and the Lhe. Fuarth/y, A Perfon im- 
peach’d or found Guilty of a Crime, cannot be a Proctor, fo ag ta mu- 
nige 2 Caufe, till he has purgd his Innecettce |: Mor can a Pepfewr be | C. 2.13.14 
a Progtor, that purchafts the Intereft of Law-Suits, in Jietin called 
Litinm Redeneptor ; becaufe ‘tis contrary to good Mannerg to bargam 
for any part of the Interefi fusj-ct toa JawSuitf. And, Z.xf/p, Mo 
Madman can be a Fedic‘ed Prostor thro’ a Defect of Mind, and a vi- ' 
cious Underftanding ; ner a Proctor to any other Purpofis*. Buta deaf 
and a dumb Man may be ailfign’d a Progtor ad adminifrandunr, but not 
ad agendum, for the Management and Adminiftration of ordinary Bue 
finefs, but not to fuv and bring Actions at Law {. But a Son under-the yp 
Power of the Father might be a Proétor both for the Plaintiff and De+ 
fendant, as Occalion ferv'd ; and might conftitute a Proctor in all 
Caufes and Matters, which he could try withust his Father's Con+ | 
currence f. 

Somz fancy, that a Minor under Twenty five Years cf Age cannot be 
nade a Proctor; grounding this Opinion both oa the Cée‘/ and Caaox 
Law. By the Cansa-Lgp ‘tis certain that me cannct 4, but by tie py. 1. 19. 
Cics-T.aw ‘tis othrwile; tho’ this was the Opinion of the old Law- 
yert, founded on the Dees *: Where ‘tis ftid, that eh a Perfon * 2-3-5 5% 
was not fo udliiied, beezufy he could notbe reftord fa fates renz to the 
Prejudice of the Adverfe Party; and thus the Fadrcia/ Procefie would 
be vender'd Elnfory. But the modern is the beft Opinion, o7z. Thar a i 
Perfon under that Age may be a Profjer cad lites ; provided he be fall 
Seventeen Yvars of Age. For ouw Ancefters thousht this Age, whieh is 
is tiled full ‘Puberty, ought to be fo order'd and wettled, that « Perfen 
micht then proceed in publick Bufinefy of an inferiour Nature }. Nowis 12:2! 1-7 
the Law inthe Margin ! any Bar to it; where ‘tis faid, that a Son whe 
has not compleated his lawtul Age as yet, mmvy for this Reafor be re- 
pell'd by the Judge from the Office ofa) Prottor: or here the Words 
SEtas legitemad, are not taken for the Twenty tith Vear of his Age, 
but (according to the fubject Matter of the Law) for the Seventeenth 
Year compleat, or (as Cajas )fays) for the Fighteenth Year bogun. yi:.o 
Nor isthe Opinion of the Ancients repugnant hereumto ; namely, * “Phat «a 
“ Fudecia! Proceedings may not be render'd Flufary by the Reftitu- 7 
“ tion of a Minor, eye.” Yor that is true, when a Miitar pleads hiy 
ewn Caufe in Judgment, or defends the CaufeyoF other Men withayt 
a Proyy: Lat when a Miner manages the Cautes of other Met by 
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previous Warrant or Proxy, his Clients ought to impute it to them. 
felves if they have committed their Bufinefs to a Proctor, whe thro’ his 
Minority is not capable of managing the fame as it ought to be; nor 
can they be reftored in éntegrum on the Score of this Mifmanagement 
of fo young and raw a Proctor *,. Therefore, tho’ a Minor may be af 
fign'd a Progtor, notwithftanding he has not Legitimam Perfinam frandé 
in judicio; yet no Perfon can be compell'd to take on himfelf another’s 
Bufinefs againft his own Inclination, or to undergo the Defence of an 
abfent Perfon t+. And tis fufficient for the Plaintiff to have an AGion 
ex Stipulatu Fudicati to compel a Proctor to make gocd his Damage, if 
the Pro@or hall refufe to defend his Caufe after a Retainer #. But Hf 4 
Client has given Caution or Security for his Proctor in his Prefence and 
Privity thereunto, for the payment of the Sum or Matter adjudg’d 

the Progr is ftri@ly bound to undertake the Suit, to defend the Caufe, 
and not to defert it after he has undertaken it. For if he aés contrary 
hereunto, he fhall not only lofe the Benefit of the Adétion ||, but hail 
even be remov'd from his Procuratorial Office, as a'Tutor ftom his Guar- 
dianfhip, who negledts to defend his Pupil or refufes to give an Anfwer 
toa Fudicial Plea. 

A Progor may be appointed to all Caufes in gencral, or to one in par- 
ticular alone ; provided, fuch Caufes be of a Cicd/ or Pecuniary Nature* : 
Nor is there any need of the Judge's Leave or Permiffion hereunto tae 
caufe the Law it felf impowers the L#t7g ants on both fides in Civil Caut 
to a& by their Progtors +, unlefs (perchance) the Quality of the Canfe 


" will not fuffer the fame to be manag’d by a Proétor, requiring the Li- 


tigants to be prefent, and anfwer perfonally. And in fuch a Cafe the 
Judge, being certify’d of the Caufe thereof, thall compel their Pre- 
fence in every part of the Suit +, If feveral Prodtors are affign d or re- 
tain’d even without this Claufe, ez. Quod anus fine altero agere poteft 
one Proctor may aé alone: For when {evcral Perfons are fimply aaitien, 
ted, each of them feems to he conftituted im folidum. But fome will 
have the contrary to be the better Opinion, ziz. That when feveral 
Proéors are conftituted, one cannot exccute his Proxy without the other 
But ’tis otherwife (fay they) if a Man conftitutes more Profors thage 
one under this Form, viz. L conftztute 'Titias and Seius, & atrumgue 
corum ; fot tho’ he does not fay in fidum, yet thefe Words & utrumgue 
ec. do admit this Interpretation ; and each of thom is underftood to be 
conttituted ia folidum. A Proéor ought to be cited after Conteftation of 
Suit, and not the Client hiiafelf. 

In the Profecution of a publick Crime, Papinican fays', the Interven- 
tion of a Progtor is fruitlefs; becaufe in Criminal Pleas and Contro- 
verfies regularly no Prottor is admitted: And the Canon-Laey main- 
tains the fame Dodrine. And this is true, according to cach Law 
when the Profecution is commenced after a Criminal Manner ; but ‘akg 
otherwife, if the Crime is profecuted Ciet/i Modo in order to inflict a 
Fine or a pecuniary Penalty. For then nothing hinders, but that the 
Defendant may anfwer by a Proctor, fince the Reafon to the contrary 
ceafes ; namely, That the Judge’s Sentence might not be render’d Elu- 
fory: For, Ceffante ratione legis, ceffat ipfa lex. Wovan abfent Perfon 
may fuffer a Fine or pecuniary Punifhment in his Goods, but in his Ab- 
fence he cannot fuffer a corporal Pain *. 

I come in the next Place to confider what Exceptions will lye againft 
Progors. Now it muft be obferv’d, that Procuratorial Exceptions do 
arife as well from the Perfon that conftitutes a Proftor, as from the Per- 
fon conftituted, véz. That either he has conftituted a Profor, who can- 


not 
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not make fuch a Conltitution, or that fiieh a one has been aflign’d who 
ought net: And Exceptions of this kind ought to be made in the be- 
ginning of the Suit *; for if they are not then made, they ought not 
to be propounded after Tue join'd t: Whielv is true (1 think) if fuch 
Exception does not render the Procefs, which went before, null and void, 
as every Exception does that arifes from a Difability by reafon of fome 
intrinfick Quality adhering toa Thing. In which Cafe a Pupil, who can-~ 
not fo much as ftand in Judgment for himfelf, may not be a Proétor: For 
if he fhould bring an Action, his Plea would not be valid, tho’ this Ex- 
ception were-not propounded. Aad’tis the fame Thing, ifa falfe Proc- 
tor intervenes, meaning him who has no Warrant or Proxy for his 
Appearance, or if his Proxy be found infufficient in Refped of the 


Caufe or Matter in Controverfy; or, /affly, if his Proxy has deen 


revok'd }. 

Now this Exception of a fal/e Proftor may be made even after Sen- 
tence, becaufe ; mah ought to confift of three Perfons, cir. the 
Judge, Plaintiff and Defendant: For if there be no Plaintiff or De- 
fendant, and no lawful ProGtor made in his Stead, the whole paft Pro- 
ceeding is null and void. And, confequently, neither Conteftation of Suit, 
nor a Conclufion made in the Caufe is ofany Force to eftablifh and con- 
firm the Procefs ||. Thereforc, if {uch an Exception be made after Sen- 
tenee, itis deem’d to have been made in the beginning of the Caufe, 
and before Conteitation of Suit. Hence this Queftion arifes, ez. Whe- 
ther A@s done by afaife Rrofor may be ratified by a Client after Sen- 
tence? Some hold the Affirmative, whether the Sentence be in Fa- 
vour or againft the Client, whether the Client be a Major or a Miuor, 
and whether it be within or after ten Days, it matters not, fay they. 
‘For when any Thing is null and void from a want of Confent alone, 
"tis render’d valid again by a fupervening Confent. And, confequently, 
this is then the fame Thing as it the Proxy had been had cb :mitio. So 
that an AGtion ex Mandato hereby lies as well for a jalfe Piottor, if 
he has been at any Expence, as it does for the Client to bring him to 
an Adminiftration *. On the contary, others fay, That this only tioids 
good when the Client ratifies his Proxy before Sentence, and when no 
Exception of a falfe Proftor has been made in the Juter‘wz: For after a 
Sentence pronouned, or an Exception made, the Client may ratify what 
has been done to his own Prejudice, tho’ not to the prejudice of the 
adverfe Party, who has purchasd a Right by a Nullity of Sentence ; 
and the Client of a faife Proffor cannot take this Right from him by 
his Ratihabition ; fince ‘tis not in a private Man to make a Sentence, 
which is null, to be validand confiftent. Nor can any Strefs or Force 
be placed in the Defendant's Silence, fince 2 Nullity does not prejudice 
him, becaufe he might make the Exception at any time t, 

There is another Exception filed an Exception of not gicing Satisda- 
726% or Security. For it it be a Doubt, whether the Plaintift has com- 
mitted his Caufe or not to fuch aProGor, he fhall be fet afide, till he gives 
Caution by Sureties for his Client’s ratifying what he fhall do in his 
Behalf in fuch Caufe; 1 fay, if there be a Doubt ; becaufe if the 
Proctor {wears to the Truth of his Proxy, he is nct bound to give this 
Caution for the Ratification thereof, fince his Client has fuafficiently de- 
clar'd the fame in his Procuratorial Mandate, eiz. Thar he will ratify, 
whatever bis Prottor foall do for him. And on the contrary it appears, 
that if the Proétor has no Proxy given him, he fhall not be heard as a 
Proctor, tho’ he be willing to give Caution for the faid Ratification; un- 
jefs he be what the Givélians file Conjuntta Perfoma, who may try a 
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Caufe without a Proxy or Mandate. Formerly all fuch were term’d, 
Conjuntia Perfone as are enumerated in the Law quoted in the Margin *; 
But now it depends on the various Cuftoms of cach Country, who fhall 
be fo ftiled +. But a Husband is furely Conjunbtifima Perjcaa, and in 
a Prejudicial Profecution of his Wife's Affairs he may be a ProGor 
without a Proxy ; becaufe ‘tis tacit/y underftood to be given to him: 
And this he may do in all Matters for his Wife, unlefs he has cnce re- 
ceiv'd a Proxy from her in fome Suit or other ; for, by fuch an exeprels 
Proxy, his tacit Proxy feems to be taken from him in all other Suits 
and Matters whatever}. Yet in this Cafe, wherein 2 Husband tries a 
Caufe for his Wife without a Proxy, he muft give Caution that his 
Wife thali ratify the Matter ; of if his Wife be fummon’d, ke ought to 
give Security for his Wife’s fatisfying. the Judgment ||, unlefs (perchance) 
the Suit be on the Score of her Paraphernalia, ov Lower. For in this 
Cafe the Wife fhall be admitted without Security, finee he has the Ad- 
miniftration of Things vefted in him as being in a Civil Sente the Pro- 
prietor thereof *. But here in England this Diftin@ion of Husband and 
Wife is not made ufe of ; for in all Civil Caufes here the Husband and 
Wife are deem’d as one Perfor. Moreover, the Defendant’s Progor, in 
Latin often filed Defenfor, is not admitted even with a lvexy, unlefs 
he gives Caution by Sureties de Fudicato folvendo ; for no ns cam be a 
Defender of another's Caufe without fuch a Caution {: Put yet the 
Defendant's Progr is not bound to fwear to the Truth ot his Proxy; 
and herein the Defendant's Progtor differs from the Plaintiff's. 

Both the Plaintiff's and Defendant’s ProGor ought ftricily te obferve 
the Limits and Bounds of their Authority +, and if cither of them fthall 
do otherwife than in their Commiflion warranted and dircGed to do, 
their refpeétive Clients fhall not be obligd to ratify and cowfirm the 
fame. But if a Proctor fliall only a& aecording to the Infivudien of his 
Proxy, the Client is bound to ratify tho fame; anda Sentence pro- 
noune'd againft a Proctor thall bind his Client, as being valid. But the 
Client may have an AGion cx Mandato again his Proéer, if he a@s 
fraudulently or deceitfully, by him||. A: Proftor ad lites may com- 
mence and propound an Action, exhibit a Libel, give in Exceptice 
Matter, conclude in the Caufe, hear Sentence, appeal from it, Ge. But 
he cannot enter into Patts, References and executive Contracts, nor pray 
Reftitution in integrum, noy give or receive an Oath, @c. becaufe in 
thefe and the like Cafes, befides his general Warrant, he ought to have 
a fpecial Proxy *. Therefore, if he atts in fuch Affairs as thefe, he 
fhall be faid toexceed the Bounds of his Commiffion; and, confequent- 
ly, his Client is not bound to ratify his Proceedings herein. Nor ought 
a. Prottor ad Negotia to fell or alienate the Effects of his Client by a 
general Proxy omnia bonorum+, unlefs they are fuch Fruits or Effects 
as may eafily be fpoil’d by keeping. But he who has a fpecial Proxy 
or general Commiflion with free Adminiftration, may fell his Clients 
Goods or Eftate, provided he does it animo adminifirandi, and not 
donandi Caufa. We may alfo make Pacts and Agreements, (c. provi- 
ded it be without any Diminution of the Patrimony ; and give an Oath, 
make a Demand, barter one Thing for another, pay Money, and (in 
general) do all Things which his Client or Principal may do. And 
tho’ the Proftor fhould not haye a Commiffion for fo doing ; yet what 
he does fhall be valid from his Client’s Ratification of it: For fuch 
Ratification is Equivalent to a Proxy +. And much more, if a Man bea 
Proctor in Rem fuam. And an Action lies for him, becaufe he here 
in the Place of his Principal, and may lawfully tranfaci a: o ail 
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Thingy as his Principal may do*: Amd herein he diters from a Pyng- "0.3.3. b> 
tor not made ‘ez Rew: faa, becaufe he cannot recover the Lapenoey 
which he hus heen at in obtaining his own Right, accordiay to pri a i 
Faber t. let 1a 
But fome Things ought nec-flarily to be exprefi'd im fome Kinds of 
Prosies, as to contrat Marriage, take the Oath of Calumny, demand 
a Debt, to pray Execution of a Sentenes, Taxation of kxmeneey, Re~ 
fitution én éntewrum, Ge. otherwife the Proctor cannot #4, if fuch Re- 
ftitution be premcép2i/y and not iacideatly pravd:. A Poowy may be @syaf-o 
revok’d before Conteftation of Suit, without any. reafonable Caufe *2* °° 
affign'd: For the Client may attend the Cavfe himfelt, efpeciaily vf 
he be jealous of any fraudulent Dealing in his Proctor , But if awvi.r-r9.:. 
Proctor has by his Proxy a Power to dubftitute another Protlor, he 
cannot revoke a Subftitution made by him, after the Perfon fubitiruted 
has taken the Subftitution on himfeli, tho’ he does not make ufe of the 
fame, unlefs he has alfo a Power grated him of revoking fuch Subfti- 
tution. But it a Perfon be mady « Prottor in feveral Canfes, and in 
one of thefe Caufes makes a Subflitytion, ke does (notwithttarding) re- 
main a good Proctor in all the other Caufes ", . UWL 1.79. % 
As foon as a Prottor has Gnith’d his Office or BufinefS, an AGion yo 
MMandato lies according tu the Ciei+Law “, in order to compel a Bur- > > 
{titution of whatever he has received from or out of the Suit, tho’ re- 
ceived thro’ a Miflake, or by the Iniquity of the Judge. He ihall tiko- 
wife hereby be compelled to reftore all fach Woitings and Infrusaeit- 
as he had concerning the Caufe; and be obliged to make good whatever 
Damage his Client has fuftaind by his Neglett or Deceit }. And by a #c.:.: 
erofs Action of the fame Kind, a Pro“tor may recover his lawful and 
honeft Charges {pentin the Suit doad fde*; orif he has paid any Mo- 79-37-42: 
ney, orengag’d himfelf in any Bond on his Client’s Account, ke may do ’ 
the fame. But if he fuffers.any Penalty hereby thro’ his own Dedault, 
he fhall not recover that |, nor the Cofts he has been at ag a Prottor » 
im Rew fuan™. 4 
Ifa Proctor commits any Iniquity in his Office, his Client isno ctherwife * 
anfwerable for the fame than as he particularly ratify'd or cormmiifion’d ; 
the Fatt +: Buta Cerator, Gazi diuw or Preflar in Renn [uses chagining C2 ++ 3. 
an unjuft Demand do bind themfelves in their own Perfons. ‘Thus if , Meter 
fellto T stizs an Eftate of Inheritance given me; and making him my Proe- 
tor do affign over to him all my Actions (for Incorporeal Riehts cannot 
otherwife be transierr’d) to the end that he fhovld fue in my Name, 
und pay all Charges tho’ te hiy own Behoof, and net to my Damage, 
fuch Perfon is faid to be a Pro*tor jn Rem fas. A Prottor freed) con- 
ftituted fhall not prejudice his Cliext hy virtue of fuch fieple Proxy, 
tho’ he fhould fue an unjuft D.mand ia his Client’s Name: And this 
is true (I think) not only in a fimnpJe, but alfo ina general Proyy cus 
liters poteflate But tho’ a Prottor be fully made witha free Power 
of duing all Things without Centroul; yet he ought net to fuean un- 
jut Demand on his Client’s Iichalf, as being not bound tlereby; Be- 
caufe, in u Proxy how general foever it be, only fuch Powers are deem'd 
to be granted as relate to the Management of his Concern. Nor ¢an a 
ProCtor with a yencral Proxy do fuch Things as require. a fpecis] War- 
rant, unlefs he be a Proctor witha free Power: But ifaProGor has @ 
general Power, he may do all Things which his Clicnt might do in his 
own Perfon ; provided there be no Fraud in the Cufe ¢. Fy T 
As 2 Proctor has the Management of the Buiincf, of particular Indi- P = 3 4%+ 
viduals ; fo a Svadic& manages the Affairs of aggregate Corporations i j + * a 
Ts 
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And that there is this Difference between a ProGtor and Syndick appears 
from the Diverfity of 'Titles in the Civil and Canon-Law ; for if there 
was no Difference, there would be no Diverfity of Titles. The Greeks 
indeed fil: thofe by the Name of Syndicks, who endertake any perfonak 
Employment, as well as thofe the Litigants make ufe of for the Ma- 
nagement of their Caufes: Butin Propriety of Speech, according to the 
Civil-Law *, Syndicks only manage the Affairs of Cclleges or Secular 
Corporations. But this Diftin@ion is often confounded, as appears from 


‘T the Title of a Syndick in Gregory's Decretals here quoted + ; where the 


Word denotes him who manages the Caufe of a Convent or Ecclefiafti- 
cal Body Politick. And as this Perfon is commonly called a Syudick in 
Secular Corporations; fo in Ecclefiaftical ones he is often in Luativ 
term'd an Orconomus: For Religious Perfons have their Syndick or 
Oeconomus to manage the Caufes of their Monafteries, with an ap- 


.x, pointed Salary fettled on hims. A Proéor and a Syndick differ from 


the Adminifirator of a State or Republick; the one being employ’d in 
the Adminiftration, and the other in the Law-Suits thereof: But a Proc- 
tor affign’d by a Corporation of Townfmen is in Latin called Jffor 
Univerfitatis ; becaufe he intervenes in the Bufinefs of the Pub- 
lick, and not of particular Men. A Syndick may be aflign’d to 
all Bufineffes, and to all Caufes, whether they be Civil or Crimi- 
nal, prefent or future, and the like || ; but then it ought to be by a 
fpecial Authority. 

A Proéor, Syndick, and the like, ought to be well inftructed in the Caufe, 
and if not, it ought to be imputed to his Client. For ifa ProCor or Syn- 
dick fhould upon their Examination fay, That they defired longer Time to 
confult their Client, a'Term fhall not be affign’d them without a very 
juft Caufe fubfifting *; or if either of them fhall fay, That be is igno- 
vant of thofe Things, touching which he is interrogated, and that they 
belong tothe priucipnl Matter in the Suit, he fhall be condemn’d in the 
Expences made on this Account f, unlefs it be upon fome new and emer- 
gent Article, or fomething his Client cannot be charged with, wherein 
he did not inftruct his Prottor. 

Asa Proctor is conftituted by mutual Confent, fince no one can be fuch 
againft his Will, unlefs it bein a Cafe of great Neceflity, when no vo- 
luntary Pro€tor can be found to appear; fo is his Proxy revok’d by 
the like Confent ; and his Client may revoke the fame at pleafure be- 


- fore Conteftation of Suit (as before related) without any Caufe fhewn +, 


unlefs he be a Prolor in Rem fuam, who ftands in the place of the Prin- 
cipal to all Events. But ’tis otherwife after Conteftation of Suit ; for 
that the Matter then ceafesto be Res integra: And the Prottor being 
thereby made Dominus litis, his Proxy cannot be revok’d without a juft 
Caufe given||. And thefe are faid to be juft Caufes for fodoing, o7z. an 
unfit Age for the Bufinefs of a Proftor, want of Health in him, evil Suf 
Picions of his Integrity, other Employments, andthe like, as mentioned 
in the Digefis*. And tho the Effect of fuch a Revocation is, that fuch 
Proctor fhall not meddle in the Bufinefs for the future ; yet fuch Things 
as he did before fuch Revocation, remain firm and valid. A Proxy may be 
revok’d vind voce, tho’ it was made in Writing. A Proor’s Mandate or 
Warrant expires alfo by his own Death, but not by a Client's Death, if 
Suit has been contefted, or Iffue join’d by or with the Proctor}, which the 
Civilians file an Acceptance of “Fudgment. And, laftly, this Proxy ends 
on a Determintion of the Jnffauce by a diffinitive Sentence. For a Proc- 
tor cannot be compell’d to give his Affifance in the fecond Inffance, o- 
therwife call’d a Judicial Appeal, having already fulfill’d the Ei 4 
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dertaken by him‘ But if the Proftor fhall be conflimted av integrate W248 = 


Cryfwr, and be caft in the Suit, he thall be eblig’d to appeal in shes 
Client’s Behalf: For tho’ the Judge laa dfchairg’d and fanith 4 his Offre, 
by pronouncing Sentence ; yet the Prottor is not adjudg’d to ‘be at Lik 
berty by a Sentence pronounc’d, fines he has not gone thro’ the whale 
Caufe, to which an Appeal is an dppendix™. For the Prottor ought 
to appeal within ten or fifteen ¢ Days after Sentence, or (at leafl) to 
give his Client Notice that Judgment is gone againft him. But fuch 
Proctor is not fore’d to profecute the Caufe of Appeal to its Extre- 
mity, becaufe the Profeention thereof has no Dependance on the Ap- 
pendiz, or what is connutted to the frjt Iaffaace. 
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Of Procuratious, Syuodals and Pentecoftals. 


ROCURATIONS, in Latin ttiled Procarwiiwes, are 
ye certain Sums of Money which Varith-Priefts pay Yeavly 
to the Bithop or Archdeacon ratione [ iftetionis |: For 


eae ed whether the Bifhop or Archdeacon vilit, or not in 
~~ Perfon. Thefe Procurations were anciently paid in ne- 
ceflary Vidtuals and Provifions made for the Reception and Entertain- 
ment of the Vifitor and his Retinue, but were atterwards turn’d into 
Moncey. Vallenfis d-fines a* Procuraticn to be an exhibiting and pro~ 
viding of all Neeeflaries for an Entertainment, which in xefpeét of Vi- 
fitation is due from the Church or Monaftery vifited to him, who (ac- 
cording to his Office) has the Right, Power and Charge incumbent on 
him of vifiting the fame, whether he be a Bifhop, Archdeacon, Dean, 
or even the Pope’s Legate. And there is a Alewwrcadam in tie Year 
1290. that the Bifhop of [orcefter did on the Feat of St. J #4) the E~ 
vangelift (being [Weduefday) take Procuration in Mext and Drink o 
Borde/ly, and lodge there all Night}. See Stecens’s Hiltorical Difcourfe 
of Procenatious and Synodals, printed Juno 1661. 

In England the common Utage was for the Archdegcon to reccive 
for himfelt and Retinue Seven Shillings and Sixpence, eés. for his Horfe 
Eighteen Pence, and for every other Carriage with its Rider Twelve 
Pence: But a Cuftom devs not limit the Sum of Procurations, fince we 
ought herein to have Recourfe to what is laid down in the Axtra. 
enguitss. Inthe Time of Hubert Archbithop of Ceaterluer, which 
was about the Beginning of King Juda’s Reign, the Canons of the 
Church took Care}, “ ‘That Bishops fhould not be burthenfome to 
“ their Clergy by the Number of their Attendants in theiz Vifitatiun , 
“ which were then Parechial, and not from Deanery to Dewnery, 23 at 
“ prefent ; and the Number then allow'd being twenty er thirty Horfe, 
“ it wus thought too heavy for the Clesgy to bear):” And. thert- 
fore, by Degrees it was thought fit to tum that Charge inte a Cer 
tainty, which was the Original of our prefent Preeuration ‘Tye Coun. 
cil of Capaillvn in France * tid no Sum, but only defired the Bagheps 
not to be burthcenfome to the Clergy in their Parcebial Wilitations. And 
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Lindwood fays, the ancient Procurations here in England were a Day 

and a Nights Hutertainment, which became afterwards to be a Cuttomary- 

* Lib.3. Tit, Payment in Money™. And by aProvincial Contftitution in Lindwoodt, no 
in pia one ought to reccive from any Church, or demand any Procuration to be 
jutlup.cap., Paid him in refpe& of his Vifitation without a diligent Vifitation thereof, 
which he ought to make by a Perfonal Enquiry, and by an effedual In- 

fpection of fuch Things as ought to be in{pected and enquired into by 

him: Which plainly thews, that Procurations were not due without a 

1%. 3-39-23 perfonal Vifitation t. And then the Conftitution goes on and fays, That 
if any one has a Mind to vifit feveral Churches in one Day, he might 

caufe all and each of the faid Churches thus vifited by him in one Day, 

ratably to contribute only one Procuration in Money or Victuals for them 

all; and herewith he ought to be content, according to the Crwon- 
$V13.203.2 Tact. And the Reafon the Glofs affigns for this is, becaufe the Vifi- 
tation is the Principal, and the Procuration paid is only an Acceflory z 

And, therefore, an entire Procuration due from feveral Churches ought 

IVI. s.’de HOt to accede to a Vifitation of them; fince the Acceffory ought not 

. 5. de : x 4 ; : 4 

1eg. Jur. 42. to be greater than its Principal ||. By Money in this Cafe the Conftitu- 
tion does not only mean Moncy in Tale, but it may be underftood of 

any certain Meafure, which confifts dn aridis vel liguidis, according to 

a Compofition or Cuftom prefcrib'd, or in giving any Thing clfe accord- 

to a Quantity rated and taxed; or without any Taxation at all ; provided 

* VI. 2.20.3, the fame be moderated according to the Text of the Canon-Law *. 

+%.3.39.6 We readin the Books of the Canon-Law t, that fome Prelates were 
become fo very Burthenfome in their Vifitations by their ftately and 

pompous Retinue, that the Parifhioners were compelled to fell the Plate 

— and Osnaments of their Churches to maintain the Pride and Grandeur 
rA:D. 1180 of fych as vifited them: And, therefore, the Council of Lateran+, to 
limit this Excefs in Procurations, decreed, That no Archbifhop in his 
Provincial Vifitation fhould carry with him more than forty or fifty 

Horfe, a duc Regard being had to the Diverfity of the Provinces, and 

the Eftates of the Churches they vifited ; and a Bifhop should not tra- 

vel with more than twenty or thirty ; and Archdeacons with more than 
fiveorfeven. Avery wife Provifion according to the Excefs of thofe Days. 

Indeed, it might have been fome Eafe to the Clergy, if the Number of 

Difhes had been limited as well as their Retinue ; for the Vifitors gaped 

after fumptuous Emtertainments, as the Canon tells you, tho’ they were 

direGted only to take a Competency, and that with Thankfulnefs too : 

And fuch a great Equipage being a heavy Expence to the poor Clergy, 

(for they might flay a Day anda Night as.aforefaid) Pope Boniface the 

A.D. 1295. Bighth to remedy this Mifchicf made a Conftitution ||, That the Vifitor 
might receive Money inftead of Procurations in Vidtuals, if the Perfons 

vifited were willing to pay the fame, and. not otherwife. But ftill the 

Clergy were oppreffed by the Exorbitant Demands of the Vifitors; for 

tho’ this Canon made it lawful for them to compound for Money inftead 

of ViGuals, yet the Sum was not limited. Therefore about fixteem 

#A,D, rg1r, Lears afterwards *, a Complaint was made in the Council of Vienna, 
under Pope Clement the Fifth, but it was not redrefs'd till about Twenty 
(*.D. 133% fix Years afterwards t, ciz. by a Decree made by Benedifi the Twelftlr 
already quoted ; whereby the Sum was proportion’d according to the 

£X+ 3.39.25. Quality of the Vifitors, and the Circumftances of the Perfons vifited :; 
but ftill leaving them at liberty to pay fo much in Money or. Viduals. 

And this voluntary Payment being continued in many Places, in Time 

grew into a Cuftom, by which the Oyaurum is now fettled and paid at 

this Day. Indeed there was a Conftitution made by Pope Lunocent 

the 
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fhe Fourth *, aad afterwards ratify'd by a General Council at Dyeye * Vt parr 
under Pope Gregory the Tenth f, forbidding (under a Maledicuan) the +t p2=5 
taking of Money in lieu of Procurations even from fitch as were willin: 
to pay the fame: And the ordinary Penalty in thr. Cafe weainft Vie 
tors uf any MMank inferiour to Patriarchy, Archbifliops or Bihops, that 
fhould prefume to receive Procarations atherwile than in Fetiaals, was 
Sulpenfien ab Officio G@ Beneficio; but Parriarchs, Archiudhops and Bi- 
fhopy were obliged within a Month’s ‘lime to reftore Twoteld of what 
they had received in Money to the Church from whence they fad 
taken it, under Pain ofan Interdit ab Lrerefi Ecclefic. But this Penalty 
(Ithink) was only inflicted on them, when they received Money m licu 
af Procurations without Vifiting: For if they vifited the Church, they 
might make the Perfon vilited eafy by a Compofition, and fo the Ca- 
non fvems to imply; that Conuneil well knowing, that if they reesiv'd 
their Procurations in Money, they would take the Money and never vilit 
the Church. 

It has at times been {martly controverted, Whether Procurationy are 
only due ratione Fifitationis, oy whether the Payment thereof may be 
legally demanded without the Act of Jifriaz, and not exclulively to 
Archdeacons in the Years of Epifeopal Vilitations? For if fo, then the 
aferefaid Defeription which / allsnfas gives thereof is not adequate c- 
nough to the Nature of the Thing: Foruas thefe Procuratiens were 
anciantly exhibited in 2772s only, they could not be perform'd with 
out the At of P7/aing. But "tis now fupposd, that they are and may 
be otherwife due than in refpeét of Pifitation ; and, therefore, Arch- 
deacons may receive Procurations in the Bifhops Triexmfals, and yet not 
vilit as being inhibited: For at this time Cuftom feems to have fet 
afide a written Law ; and a juft Claim may be laid to this Ecclefiattical 
Paym ‘nt of Procurations without any Vilitation at all, which hax been 
th: Occalion of much slifchief to the Church in letting the Manfe and 
Parifh Church go to decay. Liwdeood lays +, ‘That Time was when #Lib.:. Tit. 
Archdeacons had a Right of Vifiting every Year, and fo accordingly did jf. * 
vilit and receiv'd Procurations ed eatione: And fometimes they vilit not, ~ 
asin Bithops Triewnials; yet by Cuftom do and may recvive their 
Procurations. But this ought to be underftood only of fome, and not 
of alt Archdeacons. Indeed the Canon-DLasy fays, that the Archdeacon 
is t+ go Prrfonally to the Place to be vifited, and not fend another for 
that Purpofe: For if he doesnot go himfelf, he fhall not receive in 
Deucriis the Procurations due ratione Vifttationis '. But, notwith- y,. ;, 
ftanding this, the Perfon whom he conimiflions for that Purpofe sonzixe 
fwo, thall reccive the Procurations for himfelf and his Attendants in 
Viduals *. * pd. ine. 1 

But now this Payment is become a certain and fettled Revenue ** ** ‘* 
on the Archdeacon, and ‘tisin effeé his Subfiftance, and rated to him in “~~ ” 
the King’s Books, tor which he pays ‘enths: And in feveral Grants of 
impropriate Redtories thefe Procurations are ftill left as a Charge upen 
the Impropriator. And tho’ fome Canons have been formerly made in 
this Kingdom, forbidding Archdeacons to take Procuratiens without a 
perfonal Vilitation ; and that they fhould not prefumeto receive Fees or 
Prefents for not vifiting t: Yet Cuftom has fo far prevail’d againdtt thefe yiice. tn 
Canons, that an Archdeacon ought not to be depriv’d of this Profit by + Te. =, 
his fubmitting to the Bifhop in his ‘Tp4eunéa/ Vifitation, fince this would = Pil, 
be to punish him for his Obedience to the Inhibition of his Diecefan. ~~ 
‘Therefore, thefe Perquilites having been enjoyd for fo long 2 ‘Time by 
Archdeacons, and paid by the general Confent of the People to ae 

woen 
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when they do not vifit in Perfon, they may be juftly due to them at fuch 
‘Times as they are tfually paid, whether they vifit by themfelves or by’ 
their Officials. There ought not to be morc than one Procuration paid 
for the Mother-Church and Chapel thereunto belonging, when they 
* Lib, Tit, are vilited, according to Lindwood™: But Fob. Andreast, and other 
22.cap. 5.v Canonifis, do pofitively affert, That every Chapel dependant (if Peopled 
wna Beclefia and of Ability) thall pay its proper Procuration at the ufual Times ot the 
iin, ™ Ordinary's Vifitation ; becaufe the Bifhop is to have a Refpe& to every 
+ X.1. 3113. Individual Member of his Diocefs +. But this is onlytrue, when fuch de- 
pendant Chapel has a Curate proper of its own, and diftin@ from the 
Curate of the Mother Church: But ’tis otherwife, when the ReGor of 
the Mother-Church is Parfon of them both, and ferves the Cure of the 
faid Chapel by a Vicar Temporal, and removeable at Pleafure, as I 
I 28g. 165: have already remember’d under the Title of Chapels ||. 

I fhall next confider how and in what Courts thefe Procurations are 

to be recover'd, if refus'd to be paid; andas to this Matter we ought 

*24H.8¢,19, to confider how the Law ftood before the A& of Henry the Eighth *, 

' and what Alteration has been made fince by that Statute, which enaéts, 

That all Penfions, Portions, Corrodies, Indemnities, Synodies, Proxies, 

and all other Profits due out of Religious Lands and Houfes diffole d, 

Shall be paid to Bifhops, Archdeacons, and other Fcclefiaftichs, by the 

Occupiers of the faid Lands, if fuch Ecclefiaftichs were feizd thereof 

within ten Years before their Diffolution. And if upon Suits in the 

Ecclefiaftical Court for the fame the Defendant be convitt, the Plaintiff 

Shalt recover the Value rbereof in Damages, together with his Cofts. 

So that from hence it appears, that Procurations, which that Statute 

files Proxies, may be fued for in the Ecclefiaftical Courts. And before 

the making of that Statute they were recoverable in the Spiritual Court 

and not elfewhere ; unlefs where the Plaintiff claim’d them by Prefcrip- 

tion; and then they were triable at the Common Law: But it has 

fince been doubted, whether a Bill in the Exchequer might not be proper 

; Hard. Rep. in fuch a Cafe}; but that muft be intended where they have been paid 

1 figs within Time of Memory, and this by Virtue of the Swecing in the 

3 1H.8.c,13, Statute of Henry the Eighth +, whereby the Monalteries are given to the 

, Crown, and the Lands belonging to them were order’d to be under the 

Government of the Court of Augmentations, which Court is now annex’d 

to the Exchequer. For there isa Proc#/o in the 34th of Henry the Eighth 

above cited, viz. That if the King had demis’d aay of thefe Lands for 

Life or Years with a Covenant to difcharge the Lefee from the Pay- 

sent of Procuyations, that the Party claiming them fhall fue im the Court 

of Augmentations, and not ellewhere ; fo that it mutt be now in the Ex- 

chequer. But this Proeifo does not extend where any Lands were 

granted by him in Fee, but only to fuch Cafes where the King had 

granted any particular Eftates thereof. And, therefore, a Prohibition 

was deny’d to ftay an Excommunication for not paying Procurations upon 

ilHardeRep. tuggelting this Statute, and that the Party ought to be fued in the 
p. 388 Exchequer ||. 

Guilder fued the Plaintiff Kirton in the Ecclefiaftical Court at York 
for Procurations belonging to him as Archdeacon; and in his Libel de- 
clar'd, That for 10, 20, 30 and go Years laft paft there has been paid 
Six Shillings Annually for the faid Procurations by the faid Kirton and 
his Predeceffors Parfons of DM. Whereupon Kirtox pray'd a Prohibition, 

ease fuggefting, that the faid Procuration has not been payable, and denying 
434.2. Roll, tHe Prefeription ; and fo the Ecclefiaftical Court cannot have Cognizance 
Rep. 293. Of the Prefeription, it being properly tryable at the Common Law. 

But 
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But it was faid) That Precurations were paysbl: of Common Rights 
as Tithes are : And no Action will lye for the fame at the Common Law, 
And a Prefcription in the Fcelefiaitical Court may have a different Com- 
mencem=nt from what it has at the Common Law; and thata Pention 
may be fued for in the Eccletiaftieal Court *, ‘Tne Court herein granted 
aConfultation ai to Procurations demanded generally : But if the Plain- 
tiff had deny’d the Ovcatam, a Prohibition had been awarded 7, 
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‘The next Thiig, { fhall here treat of, is of Spaddals, which is a Pee p- 13% 


cuniary Tribute paid by the Inferiour Clergy to the Bithop ; and it is fo 
called, becaufe it was ufually paid at the Bifhops Synod or Vilitatien : 
And it differs from Procurations, becaufe thofe were Penfions, but Syno- 
dals are a Cenfus or Tribute. Indeed the Word Spaoda/e feems to have 
three Significations, as we meet with it in our Books: For, Frff, Ie 
is ttken and ufed for the Meeting or Synod itfelf, Sec Gregary’s third 
Epiftle to the Bifhops of many and Baéory, which Baronrus cites in 
the eighth Tome of his Annals about the Year 738, And, Secoud/y, In 
the Tripartite Hiftory it feems to denote the Acts done at a Synod, as 
well as the Synod itfelf, where mention is made of a Synod of Bifhops 
aflembled at dutioch out of divers Provinces, who fent the Imperor 
Fovinian « Copy of the Nicene Creed, faying, Hunc Lébelimms (mean- 
ing the faid Creed) in Collettione Synodalium Sabini confcriptam ince- 
xémes. In the fecond Part of the dppendix to the third Leteran 
Council, we meet with Pope dexcader the Third'’s Letter to certain 
Arendeacons and Deans, reproving them for extorting Moncy from the 
Clergy in a fraudulent Manner, under different Names: E+ bujulinodé 
fsxcttionem (Lays that Epiftle) ut eaoe liberius sideamini exigere, guan- 
2oq; conluerudincm Epifcopalem, quandog; Synodalia, quandog; Dena- 
Jeo Pufcthales appellantes. And in this Senfe the Word is here 
Uled. 

ut tho’ this Duty was only paid to Bishops, as appears from this 
Pop+'s reprimanding Letter ; yet afterwards in Procefs of Time it be- 
came due to Archdeacons, not fo much de Fure communi Lcclefiaftico, as 
by Compofition with, or Grant from the Bifhop. And fince Epifcopal Sy- 
neds have been difcontinu'd and turn’d into meer Vifitations, this Tri- 
bute has been ufually claim’d by, and paid unto Archdeacons at their 
Eater Vifitations. Some will have it to be a Contribution towards the 
Archdeacon’s Charges in thefe Diocefan Synods, they being elected by 


their Deacons as their Reprefentatives at fuch Ailemblies: But with. 


them I cannot agrec for many Reafons. But’tis now become a Church- 
due; and the Statute of the 347) HH. 8.c. 19. provides for the recovering 
the fame, where ‘tis deny'd or negle&ed to be paid, under the Word 
Sinodies; as it does of Procuratrous: And ‘tis fit it fhould be fo ; 
becaufe it is valuwd in the King’s Books, and a Yearly Tenth is 
taken from thence. 

This Synodical Duty was anciently known by two other Names now 
grown obfolete: The firft was ftiled Cathedraticum*, probably from 


Biihop by the Inferiour Clergy, as a Token of their Subjection to him 


¥ 


the Original Caufe thereof, being the Sum of two Shillings paid to the 


ae | 


ts ob honovem Cathedre Epijcopalis t; and the other way term'd Syme to Gs te 


daticuim +, from the Time of Payment, it being at the Synod. Pigeor 
mite Lays, That this Cardedraticam was a Penfion paid formerly to 
the Bishop from every Church of his Diecefs, according te the Cufton 
of the Place ; and it besan when the Revenues of the Church Hatt 
came to be divided and allotted to feveral Miniftries ; for then it was 
thet this Payment was firft made to the Bifhop oy the Benetie'd Clas 
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* Lib.x. Tit. “within his Diocefs. Lindwood informs us *, That the’ the Payment of 
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the Cathedraticum and Synodaticum were Onera Eicclefiaftica : yer. 
they were not Oxera Innovata, but Onera Ordinaria, and by Impofi- 
tion of Law. 

Pentecoftals, otherwife called Whitfon-Fartbings, were Oblations 
made by the Parifhioners to the Parifh-Prici at the Feaft of Peutecoft, 
commonly filed W’bitfontide: But becaufe thefe Oblations were firft 
made to the Cathedral Church, and not to the Parifh-Prieft, it may 
be brought as a good Reafon to fhew why Deans and Prebendaries in 
fome Cathedrals are intitled to receive thefe Offerings , and in fome 
Places the Bifbop and Archdeacon, as at Gloucefier. 'They were paid to 
the Mother-Church at Worceffer before the Diffolution of it; and wher 
Henry the Eighth endow'd that Church after the Diflolution thereof t, 
he reftor'd them their Pentecoftals ; as may be feen from the {aid King’s 
Grant now in the Archives of the Church of JPoreeffer, as is faid. 
Some conceive thefe Annual Payments to be nothing elfe but a Con- 
tinuance or Repetition of an ancient Penfion, iffuing out of the Obla- 
tions brought by the People to their Churches on the Day of founding 
or dedicating them to fome Saint, or at.fome other great and folemn 
Time of Divine Worfhip +; and that a Moiety or third Part of them 
being referv’d unto the Bifhop by a Contra& made between him and 
the Founder of fuch Church, the fame was fettled upon the Epifcopal 
See, and became payable Yearly at or about the Feaft of Pentecoft : 
But afterwards when the Bifhop admitted a Prieft to officiate in a new 
built Church, he might appoint the Payment of the Penzecoffals to him 
who had his Maintenance before out of the common Stock or the 
Treaftry of the Cathedral or Mother-Church: And where this has 
continu’d for any length of Time, and has been ufually paid, the Pa- 
rochial Clergy have a Right of receiving the fame. Some have fan- 
cy d, indeed, that thefe were the fame as Peter-pence here anciently 
paid:; but that cannot be true, becaufe Peter-pence were ufnally paid 
either at the Feaft of St. Peter and St.Paul, or elfe on Lammas-Day. 
But thefe Pentecoftals feem to be paid on or about the Time from 
whence they have their Denomination, ziz. at the Fealt of Penreco/?. 
At which Feaft there was in feveral Places herein England an Obla- 
tion anciently made by the Inferiour Churches to the Principal or Ca- 
thedral Church ; and hence fome Deans and Chapters (as aforefaid) 
come to have Pentecoftals. Thefe Offerings by the Canon-Law were 
and are only due to the Clergy, and interdiGted to the Laity fub difiriti/- 
one Anathenratis \\. 


Of a Prohibition, where it fhall lye and where not. 


ASHEN any Court exceeds its due Bounds, and acts othewife than 
if) the Law of the Land will authorize it, there lye in fome 
ta Cafes Writs at the Common Law, which are filed Writs of 
seas Probibition, or Indicacit; andin other Cafes a Writ intrcduc’d 
by a Statute, called the Stature of Procifien and Pramunire *: 
And tho’ a Probibition anda Pramunire do lye as well againft the Tem- 

poral 
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bial as che Lcelefialiical Courts, if they tranfgrefs their Jurifdidion ; 
_ t ud) here condne my felt & to {peak only of fuch ProAibitirn tad 
?) omenire as relpedh the latter, And fir of a Prohibition. Now @ 
‘Protuleevon m1 thm Senfs is a Charge by the King’s Writ diretted ta the 
Spuitual Court, forbidding them to proceed further im any Caufe there 
depending, upon a Sugayition that the Cognizance thereof dove not be- 
long to the fame; and lizewife forbidding them to hold Plea in fome 
Point, which a Man is fuppos’d to deal in beyond his Jursfdiction, or 
otherwife than the Law wil warrant him foto do!: And thus ‘tis mol ye. & 
commonly taken for that Writ which lies for one that is impleaded in 
tue Court Chriftian for fome Caufe belenging to the Temporal furifdict: 
on, of the Cognizance of the King’s Courts, of Common-Law ; whyreby 
the Party and his Counfel, as well as the Judge himfelf and the Re- 
gifter, are forbidden to proceed any further in that Caufe. And every 
Prohivition is cither a Prohibition of Law, that is to fay, fuch a Pro- 
hibition as is given by the Law it felf, or elfe it is a Prohibition of Man, 
ax where the Miniftry of a competent Judge is requir’d and made uft of, 
Every Stutute Profrbitery is a Prohibition of Law, that is to fay, it 
carries a Prohibition along with it ; and ‘tis a Contempt to commence 
ot manage a Suit contrary thereunto *. arm, job 
In a Prohibition we are to confider, in what Matter, and at what ~*~ 
"Time it lieynot’; where, and when it lies; and how it ceafes or lofes its 
Voree. For the firit “tis provided by the Statute 7, and the King there 
é-termines thus, Tat xo Probebition hall go out of Chancery, Lut ti fet 
Cufe where he vas the Cognizance, and of Rizlt cught to hace it. 
Aad, therefore, Tdiruing faidi, “ That when we fee that the Ju-im+:m% 
“ vifdistion belongs not to us, we will grant a Confultation.” So that t1- 
if the Matter be azeer/y Ecclefiaftical, there lies no Prohibition. Brec- 
toz fays |, Thata Prohibition does not lyc after Sentence given in. any wWlib.s Tac 
Cuufe, unlefs it be in fome particular Cafes: And the Statute ordans, 5% 3 45-6 
that there fhall lye no more than one Prohibition in any one Canfe. *~” 
As tothe fecond Point, a Prohibition is not to be granted, till Ly tight 
of the Libel there appears fufficient Caufe for granting it: For HeeAfvne 
held *, That by the Statute de reghé Prohibitione, Gre. a Man fhall +3110. 6.14 
not have a Prchibition before Conteitation of Suit, or [fue join‘d in the 
Spiritual Court, cf. till a Libel be exhibited, and the Defendant put 
to aufwer to it, and till this is certify’d to the Chancery by a View of 
the Libel, which Farte/cue granted to be truce. But this admits of two 
yxceptions. The firft is, when a Copy of the Libel is deny’d to the 
Defendant, contrary to the Statute t: For hereon we find a Prohipition « «41, 5... s. 
gtanted 2, Taat the Ordinury frogid lurceate till a Copy of the Libel v4.4. +4 
was Gelizerd atcerdiag tothe Statete were cited’. A fecond Exception : 
2 c . z py moe 7 wk. 5.9 3 
is, where a Surmife or Suggeftion is made, That the Suit in ‘euth i, 
for other Matters than are exprefs'd in tho Libel: Fora Perfon, ac- 
ding to Broes*, may have a Prohibition in the King’s Beneh oa fuch a 
Surmife. As for Example, when 2 Man furmifes the Suit to be in Pedy 
for great Téwiber, tho’ the ‘Tithe demanded in the Libel be for oppice- 
Wiacte or Sylea Creda; yot Biouks fays, tis otherwiie in the Common 
Pleas. 

A Prohibition may be granted cither in refpact of fome of the Parties 
to the Suit, or in regard of the Judge before whont the Suit is, er te 
the very Matter itfelf in Judgment. In refpeet of the art of thefe 
threy Reafons, it was held 7, That if a Parfon of a Church flicy anorher yt 14 iy, 
Parfon’s Farmer or Servast for Right of ‘Tithes, being not {uch ay can teh 92 
try the Right, a Prohibition may be granted ; as Lihat! turtiver obuferve 
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anderthat Title. In refpect of the fecond Reafon it may be granted 
either for the Judge's Contempt in not delivering the Copy of a Libel, 
*M.«. H.4, aS aforefaid ; or becaufe he has in Truth no Jurifdiction *. Touching 
fol. 15. the third Reafon, a Prohibition will lye, if the Matter be Temporal, 
that is, if it be fuch as there lies a Reedrefs for by fome Writ from the 
{Stat.deCon- Court of Chancery t. Yet this hastwo Exceptions, c7z. Firft, Where- 
jult. 24 b.1, ever the Spiritual Court holds Plea quite to another end. For when 
roe one and the Solffame Cafe is debated before Judges Spiritual and 
“"" 'Femporal (as for beating of a Clerk) there the Statute is, that (not- 
withftanding the Spiritual Judgment) the King’s Court alfo fhall debate’ 
it. For both thefe Cognizances may well enough confift together ; as 
the one tends to the making of Amends, and the other to an Excommu- 
nication. The fecond Exception feems to be when one Clerk fues ano- 
+Eitzh.Proh. ther in the Spiritual Court for the Goods of his Houfe +: For in an- 
cient Times one Abbot might thus fue another, and no Prohibition 
would lye. But a Prohibition lies, where a Matter that is Originally of 
Fcclefiaftaftical Cognizance at laft brings a mecr Temporal Matter 
with it into Debate to be determin’d in the Spiritual Court. There- 
fore, it was held, That as foon as it appears, that the Right of Tithes 
comes in Debate, the Lay-Court fhall ccafe, and be oufted of its Jurif- 
38H, 6.fol digion |! ; and the fame Law is of the Spiritual Court: For if it ap- 
hes pears, that the Right of Advowfon may come in Debate, the Spiritnak 
Court mutt furceafe, tho’ it did not appear at firft. This may happen 
(for Example) when a Suit is commenced at firft for Rightof Tithes, and 
it falls out by Depofitions or otherwife, that the Tithes demanded a- 
*13E,% mount to the fourth Part of the Yearly Profit of the Benefice*: Ip 
which Cafe ’tis adjudg’d, that the Temporal Court fhall have Cogni- 
zance, in the fame manner as if the Right of Patronage was principally 

in demand. 
It has been faid, That a Prohibition lies where the Party may have his 
Redref, by fome Writ out of the Court of Chancery: Bat a Prohibi- 
tion lies not only in fuch a Cafe, but even in a Caufe where no AGion 
at all lies in the Femporal Courts, if the Matter be fuch, as that it 
never did of Cuftom belong to the Ecclefiaftical Court +: As when 
bg ms 66 Side the Spiritual Court would hold Plea againft an Executor upon a bare 
“™&** Contraa& made by his Teftator ; for the Ecclefiaftical Court cannot 
have Cognizance of it, tho’ no Adtion lies for it at the Common-Law. 
Again, a Prohibition lies, when the Suit tends to determine and give 
Execution in Temporal Matters; as Money, and the like, being other- 
wife due than by Judgment in the Ecclefiaftical Court. Therefore, if 
a Compofition by Indenture be made by an Ordinary between two Ec- 
clefiaftical Perfons, that ‘the one fhall have Tithes, and the other an An- 
nuity witha Penalty annex’d for Default of Payment: The Suit for 
this fhall be at the Common Law?; tho’ the Suit for any Thing thar 
arifeth upon a Judgment given in the Spiritual Court fhall be there, 
For tho’ Amends be to be made by acertain Sum of Money; yet this 
is no neceflary Caufe for granting a Prohibition, no more than when 
the Suit is for Tithes, yet the Condemnation is in Money, being the 
Fitz, H. 7 Value of them; nor when a Pennance is redeem’d by the Party for 
fol. 22 ‘Money, which may be fued for in the Spiritual Court. Becaufe when 
an Offence is done to a Man, ’tis fit he fhould have Amends for it; and as 
there is no more proper Amends than Money, whereby every Thing may 
be valu’d : Therefore, it has been held, that Money may be awarded in 
ji Brook.Con- an Ecclefiaftical Court for Difamation |. Sed Quare. °Tis alfo faid, 
fultation.n.5. that a Prohibition lics, when the Party in Suit has an A@ion given him 
at 
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at the Common Law fot the espa! and principal Matter, whereen 
the Suit in the Beciefiaflical Court dai grow. ‘Thre Cafe way thus, eis. 
A Man reported, that the AbGet of St afhous deeaurd tus With ur the 
fad Abbot's Ledging again her Will, with «a Delign oF metking hor his 
Harlot, The Abbar hereon broughe bs Acton of Difimation int the 
Spiritual Court ; aad the Husband his Protsiamon. Now Lecaufe the 
Husband might hive his Action of falle Lmprifonment at the Common- 
Law againft the Abbot, it was held, thar a Confiltatio theuld mor 
be granted *. 

A Prohibition alfo lies, where one Eeciefiaftieal Court intrudes on 
another's Jurifdiction ; us in Dr, Feaws's Cafe, which you may fee in 
Hobart's Keparts +; who being Judge of the Audience of the Areh- 
bifhop of Cunturberr, ufed to keep a Court in Seatéeearh, cond cited 
Men thither from the moft remete Parts of the Dincefs of If 7ecHeffer, 
that Diocefs reaching to the Gorough of Wwatfena 2 mm Serre. For the 
Reafon of grating Prohibitions isnot only to prefuve the Right af the 
King’s Courts and Crown, but alfo to eltablith the Lafe and Uuyice of 
the Subject, it being the Wifdom of the Law to fupport beth, thei bang 
beftpredery'd when every "Thing runs in its proper Chanel according to the 
Original Juriftiction of every Court. So that by the fame Reaton cae 
Court might not be allow’d to incroach on another, which can pre- 
duce nothing but Confttion aud Difurder in the Adminiftratiun of 
Jultice. 

AProhibition ceafes and lofes its Force after a Confultation ig once grant~ 
ced, as appears by the Statute dv Comfultatione « Vorthe King’s Chanceller 
or Chief “Fuflice upon the Sight of the Libel, &c. if ther cam fee io Res 
deefs by IH rit, &c. foall weite to the Spiritual Fudges, &e. to proceed, 
anwithftunding the Kiav’s Probibition divetled ta thence hefore. But 
more plainly atter: JPbere a Confaltatio: 7s ete duly granted, the 
Fudge may proceed in the Caale, noiwithftauding any otier Prulihition 
therenpor to bine to be deliver'd, prozided the Matter in the Libel 
be not chenged. In all Writs of Prohibition the Surmife or Sugeftion 
ought to be made én Prejudicium Corgte Reeis @ Grecamen partis: 
And it has been refoly'd, that the fix Months, which are allow’d ios 
proving a Surmife or Suggeftion in a Prehivicion, fhall be reckow’d ac- 
cording to the Calendar Months, and net according to ‘Twenty cight 
Days to the Month *. Inthe Cafe of Keech yeainic Prrsit wax the 


Opinion of Chief Juftice Bcferand Zeecidor, that-teg Court ought er, 
Cchite Fufitic to grant a Prohibition, where i¢ appears to thenmy that 


the Court Chriitian or Admiralty hasne jurifdiaion, tho’ Sentence has 
been eiven there, provided fuch Sentence has not hee actually demand- 
ed to Psecntion, jor then a Prohibition cafes: Waice was agreed un- 
to; and aProhisition was awarded accordingly, 2) Clanfe And this 
was ina Cafe, where Sentence had been given viynt Years bedere by 
Confent of Purties 7. But notwithftanding what is here faid, ue is in 
the Dicretion of the Court to deny a Vrohivwgon, when it appears te 
them that the Surmife iy not true. 

It the Ecclatiaftical Court pracewls uron a Canoa, that is gontrery 
to the Statute or Cemmon-l.aw of this Reale, orany particular Cu- 
ftom thteot, a Prohibition will lye tu: fach Gourt: . dua fo it will, af 
a Perfen be there libelld asainit fer thefe Words, oe. Tha soe all 
Drawkerd, cid art cent to cet Drunk ieice oe lm 4. And fo a Poole 
bition will be granted on a Lapel there for Tighe of Canioy, if there isc. 
no {pecial Coftom for Payment thepwal !, A Prohilvitien was pray d an 
Articlas ew Gilrée in the printed Boek uf Bnytiry, the Ogth peang.t> 
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prefent all Offences contrary to the Ecclefiaftical Laws, which the 
Court granted, faying, That by an Agreement in the Exchequer with 
the Civilians it was ftated, That the Oath thould only be 70 prefent alb 
Things prefentable by the Laws Ecclefiaftical of this Land. And a 
Prohibition will likewife lye, if the Ecelefiaftical Court proceeds to 

$ Hob, Rep examine a Delinquent upon Oath to exeufs the Truth of fome Crime 

p34 from him “, tho’ the Original Caufe does belong to them. But no Pro- 
hibition lies tothe Spiritual Court in any Cafe, unlefs there has been 

} Pag. 187, @ Suit commenc’d therein and Proceedings had thereupon t. A Prohi- 
bition will lye in fhort (according to Hobart) upon every Statute, 
that has Prohibitory Words therein contain’d, tho’ there be a Penalty 
annex'd thereunto: But tis otherwife, where there is only a Penalty, 
inflicted. : 

If the Ecclefiaftical Court proceeds againft any Man without a Citation) 
where they have Jurifdiaion, no Prohibition lics: For where the Ee~ 
clefiaftical Court has the Cognizance of a Caufe, the Remedy is there 
by way of Appeal, if they proceed Erroneoufly, and not by way of a 

sMar-b.Rep, 2tohibition:, A Legatee may fue an Executor in the Heclefiaftical 

p. y2 & 98. Court to affent to a Legacy, and no Prohibition fhall lye, becaufe they 

have Cognizance of Legacies in the Perfonal Eftate ; and, confequent- 

ly, Affets or not Affets may be try’d by them ; and no Prohibition fhall 

Il Ibid. p. 96. be awarded ||. The Ecclefiaftical Court may likewife hold Cognizance 

of an Excufe for not going to Church, and a Prohibition fhall not lye: 

But if the Spiritual Court will not admit of a reafonable Excufe, a Pro~ 

* bid. p.93 hibition will be granted*. Thus a Man may be compell’d by the Ee- 

ae clefiaftical Court to repair a private Way leading to the Church, and no 

Prohibition fhall lye: But a Prohibition lye will upon a Libel to repair a 

+ Ibid. p. 45. Highway tho’ leading to the Church ;. If a Baron and Feme recover 

Colts in the Spiritual Court for defaming his Wife, this will not bar the 

Wife from fuing there for Expences of Suit, tho’ the Husband fhould re- 

l| Ibid. p. 73. leafe the faid Cofts of Suit ||. And “tis the fame Thing, where many 

’ Perfons fuing there do recover Cofts, and one of them releafes, and the 

Ibid.p. 73. other fues in that Court: This (I fay) isno Caufé for a Projsibition *. 

wo Churchwardens fued in the Spiritual Cotrt for a Rate or Levy 

of Money towards the Repairs of their Church, and had a Sentence to 

recover the fame with an Affefsment of Cofts made. The one releasd 

and the other fued for the Coffs; and this Releafe being pleaded and 

difallow’d of in that Court, a Prohibition was theupon pray’d, and all 

this Matter being difclos’d in the Prohibition, the Defendant demurr’d 

hereupon inLaw: And it was mov'd that this Releafe by one being in 

the Perfonalty, fhould.be an.entire Difcharge. But ‘twas refolv'd by 

the Court to the contrary: For Churchwardens have nothing but to 

the Ufe of their Parifh, and, therefore, as the Corporation confifts in 

the Churchwardens, one of them folely cannot releaile nor give away the 

Goods of the Church; and the Codts are in the fame Nature, which 

(11 H.4 2 one without the other cannot difcharge t ; and all the Court being of 
a oo" this Opinion, it was adjudg’d againft the Prohibition + 

+ Crok. 2 A. Prohibition was pray'd to the Court of A4vches on a Libel there for 

Rep. P: 234 calling a Woman Whore and Bawd, becaufe thefe are only Words of 

Heat: And, moreover, the Plaintiff in the Prohibition fuggefted, that 

he was an Inhabitant within the Diocefs of London, and was here cited 

to the Ceurt of Arches coutrary to the Statute ||. For the Defendant 

jt was urged, that a Prohibition fhould not go, awd Gobder’s Cafe was 

* Crok. 3 eited *, where a Prohibition in fuch a Cafe was deny’d; becaufe there 

Rep. P- 239 had been a Compofition between the Archbifhop and Bithop of malt, 

or 
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for fuch Juritdstion ; and the Archbithop vitits net in the Disec&y of : 
Lenin tor that Reafon, sa to the Words, the Court rcfiw'd te grant 
a Peohybition: Por tho’ formerly thare hays Seon divers Opinion, touch 
ing thefe Words ; yet Jqv/eew faid, that cver fince the eighth of King 
Charles the Law has been taleen, that they may punifn fuch Words 
for the Retormation of Munner. fut to the other Voine Aeedjmw frid, 
Thatthe Diocefsof Lomdenisnot within the Jurifdiction of the arches’, 
but the Archbijhop has a peculiar Jurifdiction there contifting of jeversl 
Parithes, and the Mifchief here was intended to be prevented by the 
Statute ; and fo is Crofe* and Moburtt: And, therefore, @ Prohibition _ 
lies. Wyndbent, a Prohibition does not lye, bveanfe the cis i9 with- . — 
in the DiocefSof Jondon ; and if there be any Caufe to remit the fur j pay cos 
rifdigtion of the Bilkop of Loxdymto the Arches, it ought to be de- 
termin'd by the Cyci/:ews according to the Statute ; and the Compoti. 
tion in Gobber's Cafe * amounts to a Lieenfe, Toildex, a Prohilizien 
lies ; for tho’ there was a Compofition before, yet now the Sratute 
takes it away, and an Agreement between the Ordinaries fhall net pre~— 
judice the People, for wnom the Statute was made. As to Gobhe’s 
Caf, the Reafon there is not good; for the Bifhop of Lowley cannot 
agrc, that the Archbifhop fall not vifit. And, Tdird/y, the Com 
potition ought to be pleaded. Chief Juttice Hyde, a Prohibition does 
not lye, beeaufe “tis a Writ ex grathi and not ex debito Fapftieia ; but 
Keeling and Tesi/den pofitively deny'd that, And becaufe the Court 
wap divided, the Mutter refled as before !’. Baym Pepe 

A Prohibition was prayd on a Profeeution in the Spiritual Court for P9¢® » 
Tithes, a Sentence being given there againft the D-tendant: And m 
Appeal being fued thereupon, 2. was thereby made a Promoter of the 
Suit, without being a Party to it. And herein the fir Sentence was con~ 
firn’d in Nowenler, 1623. and Cofts were then awarded to 8. tho’ 
not tax'd till Hiduy Term, 1623. when a Pardon came, which par- 
don’d all Offences before Decymber, 1623. Whereupon thiy Offence, 
and the Cofts tax'd thereon, were alfo pardon’d (as is pretended) tho’ 
they were awarded before this Pardon, in the Spiritual Court. And 
tho’ a Prohibition waspray’d, becanfe they would not allow of fuch Par- 
don, yet it was deny’d: For thofe Cofts, being awarded to the Party be- 
forethe Pardon, are not taken away by a Pardon, thy teed afterwards”... 
If there be two Joint Tenants of ‘Tithes, and one fuesin the Spiritual p... ,-y) 
Court without the othert; or ifa Feme Covert foley fues there for Seach B a 
Diffamation without joyninz her Husband in the Suit, no Prohibition p...5. 
lies ; for by the Caaow~Log 2 Yome Covert may in fuch a Cafe fuc 
without her Husband «, $1bid 43. 
A Prohibition was pray'd, for that the Bounds of two Vills, ads, 
PD. and §. in the Pariih of 4. were im Queftion, cfs. ome claims the 
Tithes in Queftion, lying in the Vill of {D. and another claims them, 
as lying inthe Villof S: But a Prohibition was demy'd by the Court. 
For tho’ the Bounds of a Parifh are not tryable in the Cows Cloifiad ; 
yet the Bounds of a Vill im the fame Parifh are tryable thore |. If y Linn 
an Adminiftration be granted to 4. whereas it ougitt net te be To grant- U9. 
ed; and afterwards the Adminiitration is repeal’d und granted to #. as” *" 
being next of Kin: #. may fue «A. in the Spiviena! Court te acceunt 
for the Vrolits of the Chattels of the Decuas‘d, during hiv Tame of Ae- 
miniitrition, and no Pruhibition fhall be granted; fer FB. cantwt jutys 
an Action of Trefpafs agsinit him, nor any other Remedy for them at 
Law 3 and, confequently, the aboye-mention’d ule may have Puce“, +i. y ioe 
eve. 
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ciz, where no Redrefs lies by a Writ from the Court of Coancery, &c. 
A Prohibition was pray’d to the Spiritual Court at Cheffer to fay Pro- 
ecedings there ona Libel againft one Pyles for teaching School without 
a Licence ; and itwas deny'd, becaufo that Court bad Jurifdi@ion in the 
Caufe*. A Prohibition was likewife movd for to flay Proceedings in the 
Spiritual Court on a Libel for calling the Pluintif bere: But upon Ar- 
gument it was deny’d; becaufe that Court has Jurifdiction in Caufes of 
Whoredom and Adultery. It was urg’d, that [bore was a Word of Heat 
and Paffion ; but the Court anfwer’d, That the Ecclefiaftical Judges were 
Judges of that Matter}. A Prohibition was alfo mov'd for to the Spi- 
ritual Court in the Behalf of Aladin, Incumbent of a Donative with- 
in the Diocefs of Peterburgh, who was cited into the Court Chriftian 
there for marrying without Banns or Licenfe : But the King’s Court 
deny’d the fame#. A Sentence was pronouc’d in the Spiritual Court on 
the Account ofa Will} againft which the Defendant appeals. he Ap- 
pellant dyes. And now the Appellant's Brother comes in, and profe- 
cutes the Appeal in his Brother’s Stead. Anda Prohibition was fued, 
becaufe by the Appellant’s Death (fays he) the Appeal is abated, and 
the Commiffion ceafes: But a Prohibition was deny’d ; becaufe the De- 
legates are the proper Judges to determine, whether an Appeal abates 
by their Law or not: And tho’, according to the Rules of the 
Common-Law, it does abate ; yet by their Rules it docs not abate, and 
the Matter is wholly of their Cognizance ; and the Commiffion is not 
determin’d by the Appellant's Death. 

The Churchwardens of Ridgwel in Efex prefented in the Archdea- 
con’s Court there one Pannel for being a Railer and Sower of Difcord 
ameng his Neighbours, whereupon he was enjoin'd Purgation: But the 
Temporal Court awarded a Prohibition ; for the Caufe (they faid) did 
belong to the Leet and not to the Spiritual Court *, unlefs the Offence 
was committed in the Church or Church-yatd, and the like, according 
to the Statute. Hijzabeth Wats, Wite of Edward, libell’'d in the Spi- 
ritual Court again Fane Coningsby for a Legacy of One hundred Pounds, 
and the Defendant pleaded /fats the Husband’s Releafe given after 
Marriage, and both the Witnefies being dead the Releafe was not al- 
jow’d in the Court Chriftian : Whereupon: a Prohibition was granted 
touching this Averment, ciz. Tat the Witneffes being dead, they offer'd 
to prove their Hand-writing, and that thd Wats acknoeledg'd his faub- 
{cribing the Releafe, yet the Spiritual Court difallowd of the Evidence t. 
A Prohibition was likewife pray’d to the Ecclefiaftical Court, becaufe 
a Parfon libell'd therein againft one for calling him Kuace, and it was 
granted ; becaufe it did not appear to relate to any Thing touching his 
Fun@ion: And a Cafe was cited to be adjudg’d the 24th of Eliz. a 
Suit being in the Spiritual Court for thefe Words, c#z. Sir Prieft, you 
are a Knave ; and a Prohibition was granted+ And thus nich of a 
Prohibition for the prefent. I fhall beg leave to clofe this Title by 
faying fomething of a Writ called a ‘Premunirve facias, becaufe it re- 
fpects the Clergy and their Courts very often; and they may be in fire- 
quent Danger of it. 

Now fome think, that this Writ came to have its Name and to be cal- 
led a Premanire, becaufe it fortifics the Jurifdidticn of the Crown a- 
gaint all foreign Jurifdictions whatfoever, and likewife againft all fuch 
Perfons as fhall at any time ufurp thereon, either by prefuming to make 
Laws without the Royal Licenfe, or by proceeding in the Execution, 
of Laws already made contrary to the known Prattice of the Realin, 

as 
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as appears by fevertl Actcof Parliament *. But my Lord Cute fays 23s 
ty ae ® Q ; 
Trat it is fo called from a Word in the Wait it felt: For the Words 9; 27) °° 
of the Writ are, ‘Pramunire jacias prefatun A. B. kc. quod pane fit =P) ©" 
coram nobis, &ce where Premunire is ufed for Pramonere; and thus“)! °F 
divers Interpreters of the Céei and Canoa-Law ufe st: Por they ani ol... 9 
premunit?, that are premenit/, By the Statutes here quoted in the '%3- Pri tel 
Margin the Reader may fie what Statutes have becn made ut feveral (nn, 
times to make Offences in danger of a Premanire: Which 1 lave ci- 2st) tore 
ted, that Men may avoid the Judgment of fo heavy a Punitliment., For f= ™%* 
the Judgment in a ‘Rrenwaire is, that the Defendant thall from thence= Vins 1. 
forth be out of the King’s Protection, and his Yuunds and ‘Tenements, 7! — - 
Gouds and Chattels forfeited to the King, and that Iris Body ihad! o2"~ = 
remain in Prifon at the King’s Pleafure. And fo odious was this Of 27 Hine + 
fence of a Premuzire, that a Perfon attainted thereof might be flain 37/!*< '* 
by any Man without danger of Law ; becaufe it was provided by Law, 
that a Man might aét by him as by the King’s Enemy; and any Man 
might lawfully killan Enemy: But Queen Elizabeth and her Parlig-  _ 
ment, difltking this extream and inhumane Rigour of Law in that? 5/#¢>1- 
Point ; provided, that it fhould not be lawful for any Perfon to flay a- 
nother in any manner attainted, as aforefaid. 

By a Statute made in Richard the Second’s Reign, called the Stz- 
tute of Premunires, it was ena@ed, ‘That whereas the Bithop of Rome ¢ 12R.2 & 
under a Pretence of an Abfolute Supremacy over the Church, took up- ‘” 
on him by his Mandates to difpofe of moft of the Bithopricks, Abbacies, 
and other Ecclefiaftical Benefices of Worth in England; and if the Bi- 
fhops did upon the legal Prefentments of the Patrons of fuch Benefices, 
inflitute any Clerks to them, they were therefore excommunicated by 
the Pope, to the great Damage and unjuft Wrong of the King’s good 
Subje&. And whereas the Bifhop of Rome took upon him to tranilate 
and remove the faid Bifhops either out of the Realm, or from one See 
to another within the Realm, without the Knowledge of the King, or 
the Confent of the Bishops themfelves. Therefore if any Perfon thall 
purchafe or caufe to be purchas’d in the Court of Rome any fueh Tran- 
iiations, Sentences of Excommunication, Bulls, or other Inftruments, te 
the Detriment of the King or the Realm, both they and fuch as bring, 
recvive, notify, or put them in execution, fhall be put out of the King’s 
Protection, and their Lands and Tenements, Goods and Chattels fhall 
be forfvited tothe King, and their Bodies attach’d, if they can be found, 
Procefs being made out againft them by the Writ called Prurranine 
JSucias, as is ordain’d in other former Statutes of Provifors. ‘This St2- 
tute was recciv'd at the Court of Rome by the Pope and Cardinals with 
the greateit Grief imaginable, who were before grown very peevith and 
angry on the Aceount of the Statute of AMlortmzain, and other Iefs i 
vere Ads againft the Papal Incroachments not long before made here in 
Englund: But this A& putthe Pope into fuch a Fury, that he called 
the Act it felf by the Name of execrebile Statutum, a curfed 
em | re the Pafling of it fadum G turpe facinis, 1 bate and 
wicked Act. 
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@\ HERE is no Truth better known throughout the Law than 
B| (@EN> this, oz, That no Suit or Fudiczal Controverfy what- 
tee) berae ever fhould want its proper Evidence for the juft Determi- 
WPA iy) nation thereof, however fuch Suit may ftand in need of o- 
: “Bia ther Parts of a Judicial Procefs: And, therefore, I hall 
here treat of Fadicial Proof or Evidence in general, and 
hereafter fpeak of Wétueffes under a particular Title, as I have already 
done of Infiruments ; the two great Species of legal Evidence. Now 
Proof, in Latin filed Probatio, is (according to fome Perfons) the Evi- 
dence or Demonftration of fome doubtful Matter made clear and known 
tous by fit and proper Arguments or Alediums *. But Gofredus im- 
pugns this Definition, becaufe it does not follow from hence, that Proof 
is made by Witnefles or Inftruments, it being imply faid herein dy fir 
and proper Arguments or Mediums: For (fays he) under the Word 
Argument we cannot comprehend Witnefles and Inftruments, fince an 
Argument only difplays the Truth of Things by a Jogica/ Search and In- 
veltigation thereof; it being fo called aceording to the Etymologifts, 
becaufe it is argute inventum, a kind of fubtle Invention, or the Dit 
covery of Things by means of Subtlety}. Wherefore he defines Proof 
to be the fhewing of a Thing which is doubtful, by the Means of full 
Evidence made by Witnefles, Inftruments, and frequently by Indications, 
Prefumptions and Conje@ures: Uling the Word frequently, becaufe 
Pyefumptions and Conjectures are not ufed in every Caufe (as in Crimi- 
nal Cafes) unlefs they are very ftrong and powerful, and even vehement 
againft the Perfon accus'd. But Hoftienjis diflikes this Definition, be- 
caufe Proof may be made feveral other ways than therein contain’d. 
But fetting afide both Definitions of Fudicéal Proof (1 think) it may 
be defin’d to be a clear and evident Declaration or Demonftration of 
a Matter which was before doubtful, convey'd to usin a Fadivial 
manner by fit and proper Arguments, and likewife by all other legal 
Methods. Firff, By fit and proper Arguments; fuch as Conjectures, 
Prefumptions, Indicia, and other adminicular Ways and Means. And, 
Secondly, By legal Methods, or Methods according to Law; fuch as 
Witnefles, Publick Inftruments, and the like. 

Some deriv’d the Latin Word Prebatio from the Adverb Probé ; 
becaufe, according to a Latin Maxim, Prebe facit, qui probat, ov im 
Englih, He does well that proves a Matter of Fai: For he, that mas 
nifefts a doubtful Fa& or Thing, fubdues and gets the better of his Ad- 
verfary ; and efcapes the Penalties of fuch as fail in their Proofs O- 
thers derive it from the Latin Word Propatatio, which denotes a Ma- 
nifeftation of fomething that is doubtful. And, /af/y, others derive it 
from thefe two Latin Words, «iz. Proba and At/io!. But thefe are 
School-Subtleties, and below the Gravity of a fober Writer ; and, there~ 
fore, I fhallleave them to the Grammarians to chew on. 


Now 
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Now of Proofs timre are two Sperivs according to the gentral Divition 
Phercof: ‘(he irft is MHled Aernfciel, and de other Jrrifirial Proof. 
Inatti£cial Proof w thut Kind of Byidenee which fome cxll direit 
Proof and Evidence, or, im other Terms, rrxe and proper Proof; And 
this does not want the Art of an Oratory, nor a Lawyers Aifilumer to mie- 
nage and flipport it, beeaufe it itrongly preceds trom its own Nature and 
Quality, und get trom the Wit and Invention of cither of thefe Perfons ; it 
being withal extrnfically true and clear. But, notwithfanding this. i 
require? the Management of a Lawycr and an Orator too in order to fe 
it forth, if the Mater be deduc’d and ditcufsd in a Court of fudieas 
ture. rtifeiel Proof is that which exilts and entirely depends on the 
Rules of Art: Por when certain Principles and Verpofttrens are heid 
down as the Foundation of this Proof, ‘tis the Art and Prudenceof a 
Lawyer or Orator te examine und try what may be inferr’d fsant thence 


as certain Confequences und Deductions. 4 iffotle in his Rhetorich” giwey * bd... 01% 


us five Species of Inartificcal Proof, cis. Caw, Pitaejes, Compatts, 


Gatés, and xgmadtions : But Cicero t adds to thefe five Ae Decrees Go 


of tre Sate, the Jafwers of the Laocsyers, the Res Fudicata, Chee 
wants, 7c. But Onentiliwn « dovs not reckon Lawes among them, fay- 
ing "That they are Seutences, ‘Defraltigns, Deternsimetions, Gc. by the « 
Means wheveof the Matter for which Proofs are introdue’d, is it f-lf 
determin’d. _friflor/e and Cicero may be well enough cacusd for rech- 
vaing the Laws among the feveral Species of Jmsrtificied Prool, 
frace they deomd all tuch Things to be Proof, whereby Advocates 
and Patrons of Caufes, lead Judges to their Sentences. J¥f/> fays, 
* "Phat the Judges ought to acquit him of the Death of Clodjay; tor 
if We murder'd him, when he only defended himfelf, then he was 
* stilty of Murder. But the Law of Nature grants a Man the Richt 
* or Seli-defence: For (fays he) from the Law of Nature, if an Ad- 
* verfary lays Snares tor another's Life, let him be flain.” This Law 
proves M7//’s Afiault or killing of Clodius to be lawful. But [sertifvial 
Proof is not properly and truly Proof, or (at leaft) in the Senfe mad: 
ufe of among Lawyers: ‘Therefore, pafling by this Specres of Proof J 
fhall endeavour to explair the other in the fequel of this Title. 

And, Fir, linall confider the feveral Series of ficial Proof, in 
otier Pcrms called legal and judicial Evidence, as they are comprehend- 
ed under the fecond Branch of this my general Divition of Proof For 
this feeras moft prenerly to belong to a Diftourfe of this Nature, where- 
in we have todo with the Bulinc& of Judicature. Mow legal or catto- 


nical Proof contifts of feveral Species or Kinds of Bvidence ™ “As for « ,, 


a 


= 1m. 


Exampic: ‘There ivone Kind of Proof, which we call Fovdentic hetii, 15. . 


a4 when the Perfln ietaken in the very Act of committing a Crime yf; | 
which is alfe filed a Avrarvetp of Felf. A fecond Kind of Proof is tras, 


Ly I Tak. 29. 


m1 Dot. 1 


which is made by the Party's own Confeffion ', which is Threefeld, ft. yx. 115.15. 


that which isin Leia ftiled cera Cogtfie, as when “tis made Ore pre. 


pro? s and this is the ftrongeft of all Evidence in refped of Cendem- ¥+s@. « * 


nation. Thu other two ways of Confelflion are what we file a /uignew! 
and prefomprize Conielfion, as by Flight, Contuimavy, and the like. 
A third Species of Proot is made by Depolition of Witnellas *, of whey 
Y fhall difcourfe iereafter. A fourth is by evhibitiag of bach puities 
and private Inftruments}, which Lhave already handled umder tact TH 
tle, And the Glofs on the Law addy a fifeh Shnvries, c2*, thot oF 
Vielent Prefumptien. But Hoférafy tubjgins fue othes, sie. a Chat em : 


étome Yame: 0, the giviag of an Cath j, che Ocular iefpesten of the Judge*, | © 
aitd ancient Panky and Records p. Arab he allo five, rhut tere » 
. ‘tI 
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*%, 4.19.7 times made by Letters under the Epifcopal Seal”. Rebaffus reckons up 
no lefs than twenty Species of ‘fudicial Proof or Evidence. But I fhalh 
not here trouble the Reader with fo great a Number , but divide this 
Kind of Proofinto what we call fu// Proof, and that which we term a 
half Proof. 

Now that is called full Proof, which gives fo great an Affurance to 
the Judge, that he feems to himfelf to be fully inftrued in the Merits 
of the Caufe: And this Kind of Proof is made by two or three Wit- 
neffes at the leaft. For there are fome Matters, which according to 
the Canou-Law do require five, feven or more Witneffes to make full 
Proof ; yet full Proof cannot be faid to be made by one Witnefs alone. 
A publick Inftrument is faid to be full Proof, which has the fame Force 
in all Fudicial Proceedings, as the Depofition of Witnefles have. And 
the Lawyers do likewife affirm that to be full Proof, which confifts of 
two half Proofs or more, that are well grounded ; as that of one Witnefs 
and the Oath of the Party in Cici/ Caufes ; for in thefe Cafes an Oath 
adminiftred on a half Proof made in Defec& of a full Proof makes a full 

#X, 219.2, Proof, if the Perfon fworn be a Man of Integrity. And, again, full 
Proof may be made by the Teftimony of one Witnefs, anda well-ground- 
ed Fame concurrent thereunto. For tho’ it feems to be laid down as 
a Rule in Law, ciz. That two imperfe& Things do not make one perfect 
one ; yet this Rule is only to be underftood in that Senfe, when two im- 
perfed ‘Lhings do tend to different Ends ; as when two different Things 
do tend to divers Species of Excufe. But it ought to be taken in a con- 
trary Senfe, when the end of two imperfc& Things is one and the fame 
end, as in the Cafe here of making a ‘fudicial Proof, which the Judge 
may colle& not only from one Kind of Proof, but from various and fe- 
veral Species thereof: And thus, Singaula que non profunt, cumulata 

+X. arg. 13 /ueant t cel officiunt. A half Proof is that which does not make full 
Proof; and of this Kind we may reckon the Teftimony of one Witnefs, 
Fame, private Writings, and the like. 

Sometimes Proof accrues to the Plaintiff only, and fomcetimes to the 
Plaintiff and Defendant: For ‘tis incumbent on each of thefe Parties to 
prove their Matters and Allegations deduc’d in Judgment. For ‘tis the 
Duty of the Plaintiff to prove his Libel or Declaration, if the De- 
fendant denies the Fa&, @rc. therein contain’d: For if the Plaintiff 

ap fhall not prove the fame, the Defendant fhall be acquitted+, tho’ he 

** "3° bas prov’d nothing at all; but if the Adverfe Party confeffes the Plain- 
tiff, Intention, heis reliev'd ab onere probandi. But in feveoral Cafes it’s 
only incumbent on the Defendant to make Proof, as I thall fhew in 
the next Section. He that alledges a Thing to be loft, ought to prove 
the fame, and that by clear and manifeft Evidence, according to 
the Glofs, and the Opinion of the Dodétors. But ‘tis otherwife, if tt 
does not appear that the Thing came to the Hands of him that is im- 
pleaded in the Suit. As when an Executor (as we call him) is conven'd 
de redendo legato ; for if it does appear that the Legacy came to his 
Hands, ‘tis enough for him to declare upon Oath, that upon diligent 
Search he could not find the Thing in Difpute: For when a Thing 
is not found on fuch Search, ‘tis prefum’d to be already Joft. Secondly, 
"Tis otherwife if the exhibiting a Thing, which is faid to be Icft, be 
fued for Officio Faudicis and not by Right of Adion; for then ‘tis 
fufficient for the Perfon to fwear, That he loft it by Chanee: But, 
in a Suit by Right of A@ion, the Defendant may be allowed by his 
Oath to prove the Thing loft. Thus, if a Man fhall found his In- 
tention by a Plea faper re amid, as a Banker, who prays to have the 


Copy 
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Copy of an Account exhibited, becaufe he has loft the Original, oir. 
his Book of Accounts, he fall not in fuch a Cafe prove the fame by 
his Oath, but by clear and manifeft Proofs, A Fact deducd with a 
Quality ought to be prov'd with that Quality: For ‘tis mot cnough, 
that the Fact be prov'd without the Quality, or the Quality without the 
Fach ; becaufe a Fact deduc'd with a Quality is the Foundation of the 
Plaintiff's Intention *. 

The Defendant is bound to make Proof, when by way of Exception 
he propounds fome Fac or Matter, which peremptorily deitroys the 
Plaintiif's Libel or Petition }: For Example, in fuch Exceptions as thefe, 
eix. when a Prefcription or Limitation de son petendo, a Novation, 
Payment of Debt, or a Relcafe thereof, and the like, are propounded 
in Judgment. ‘The Defendant is alfo oblig’d to make Proot, when the 
Common Law or a Prefumption favours the Plaintiff For Example, 
As Plaintiff ] demand of my Brother that Right which is due to me by 
Reafon of my Suceefion to a certain Bftate belonging to my Father itt 
his Life-time. My Brother denies any Right accruing to me in fuch 
an Eftate. In this Cafe my Brother mut fet forth and prove, how 1 
was barr’d from fuch Eftate of Inheritance : For the Common Law here 
militates for me the Plaintiff; and, according to the Cied/-Luex, ad- 
judges the Inheritance to accrue to me in common withmy Brother. By 
the Common-Law here I mean Common-Right according to the Ciail- 
Law. Thirdly, The Defendant is likewife bound to make Proof when 
the Caufe of Suit is a Priviles’d Caufe in the Plaintif’s Favour. For 
Example, If the Plaintiff} being a Pupil or other privileg’d Perfon, has 
paid a Creditor too much, and is willing to recover what he has paid 
in hisown Wrong. In this Cafe the Creditor ought to fet forth and 
thew by Articles, That he has only receiv’d what was duc to him ; or 
if he cannot do that, he ought to prove what was fir due to him, and 
what Payments have been fince made him thereupon. But when con- 
trary Fadts or Matters are alledg'd, ’tis the Duty of cach Party to prove 
the fame; and fo likewife in Matters relating to Poffefion: For 
in fuch Matters cach Party becomes both Plaintiff and Defendant. 

If the Violation of an Oath be made on the Score of any Contract 
or Partnerfhip enter’d into in Prejudice of the Re&or or Vicar of a 
Parifh, on the Account of any Pact or Confpiracy, fuch Breach of Oath 
may be well prov'd by the Inftrument wherein fuch Pad or Confpiracy 
was cltablifh’d; provided the fame be difeufs’d by giving an Oath: For 
otherwife Proof cannot be made by an Inftrument in a Criminal Caufe 
without the Aid of fome adminicular Proof *. But the Proof of a Will 
may be made by an Inftrument as well in 4 vexcepatize, as in another 
Will which isnot nuacupatice, asto the Probat of its Solemmity, tho’ 
not as to the Proof of the Will it felf. For it may be provd by two 
Witneffes of Integrity produc d thereon, unlefs the Cuftom of the Place, 
where the Will was made, requires a Notarial AG. For ’tis enough in 
Refpet of Canonical Equity, that the Will of the Deceayd appears 
by the Teftimony of two confentient Witnefles fiperiour to every lees! 
hxception, in order to demand the fame to Exeention, whether fuch 
Will be made to Charitable Ufes or not. The Pregnancy oF a Wonnn 
is well prov'd by the Search and Examination of Midwives, and by their 
Report and Averment thereof ; by whofe Declaration we ought to azide, 
as being Perfons well skill’d in an Affair of this Nature: Ay we like- 
wife abide by their Depofitions, when the Matter in Queftion iy teuch- 
ing an immature Birth, the Life of a Child borm, and other Things 

£ thiy Kind belonging to their Officeand Employment is; becaufe Credit 
Terres ought 
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ought to be given to every one in the Art and Bufinefs wherein he hay 

*%, 2.19.4. been conyerfant, and is therefore prefum’d to have Skill and Knowlege*, 
But thore ought to be three Witneffes (at leaft) called together, to i oe 
the Pregnancy of a Woman, and if two of them agree in their Verdig, 
tis futicient Proof of fuch Pregnancy: For according to Andreas, 
two of them (at leaft) ought to agree in their Report, elfe they prove 
nothing at all. For to prove a Matter referr’'d to many, two of the 
Perfons skilld in the Thing referr’d to them ought (at leaft) to agree 
in their Verdi@, efpecially if their Prefence may be had. But the De- 
pofitions of Midwives have only Force, when they depofe upon Oath; it 
being otherwife if they give their Evidence without an Oath taken, 
fince then they prove nothing at all. According to Baldus, a Woman’s 
Pregnancy may alfo be prov'd frem her Milk, and this he calls a con- 
cludent Proof from the Neceflity of Nature ; for it naturally happens, 
that a Woman who has Milk in her Breaft is either Pregnant, or elfe has 
been fo lately. 

According to the Civil and Canon-Law Proofs are arbitrary, and 
depend on the meer Difcretion of the Judge: For the Judge may ex 
animi fui motu give Credit to Witnefles, tho’ their Depofitions be not 
clear. But (I think) the more equitable Way would be for the Judge 
to call upon fuch Witnefles to explain themfelves in fuch a Point of 
their Depofitions, as appears ob{cure to him, if the Witnefles were not 

* Cafte. in 1 examin’d by him, and their Depofitions taken in his Prefence. But tho’ 
31.D, 12.2, all Proofs ave arbitrary, and left to the Judge’s Difcretion f, yet the 
#Rom.Conf. Tudge’s Difcretion ought to be confonantto Law and Equity:. The 
276, PP Judge may give Credit to Proofs that arife only from fingle Witneffes, 
2% On from Prefumptions and Conjectures in fome particular Cafes: For 
thefe fort of Proofs obtain in a fpecial manner in fuch Matters as are 

difficult to prove, or cannot be prov'd direltly, becaufe then the Law 

is content with lefs Evidence, and fatisfied with fuch Proofs as may be 

+ Gail. lib.2. had in fueh a Cafe}. In Alolland and other trading Countries, full and 
Obf.93.2.18- entire Credit is given to Merchants and. Tradefmens Books, if they are 
fworn to, or confirm’d by the Death of the Party, which is Equivalent 

to an Oath: But this only holds goed in fuch Matters as relate to 

Groen, de Ltadeand Merchandize, and not in other Matters;, And, therefore, if 
Llabrog.c.4 a Merchant fhall in his Book of Accompts write down Ti#éus to have 
19 & bought feveral Wares and Commodities, and therein fays that Mecius 
has given Security for the Payment, or fet down that he has lent fo 

much Money to Sempronius: I fay, that asto the Security or Money 

lent, fuch Accompt-Book fhall be deem’d no Proof or Evidence in Law. 

In all Cafes wherein a certain and determinate Knowlege of Things 

cannot be had and acquir’d, Teftimony made by Credulity is admitted as 

fufficient Evidence. And ‘tis to be obferv’d, that 2 Witnefs depofing 

on his certain Knowlege touching any one’s Fitnefs and Qualification, 

does eo 7pfo undergo the Risk of Perjury, fince no certain and determi- 

nate Truth can be affign’d and given thereof; and, therefore, fuch Wit- 

nefs ought only to fpeak touching his Belief. “Tis further to be obferv’d, 

that a Perfon is faid to know that which he only knows by Credulity, or 

a {trong Prefumption, when the Truth thereof cannot be otherwife af- 

fign’d and made known: But then he is not faid to know it fimpliciter, 

but only as the Nature of the Thing permits and allows of. Fora Man 

can only be oblig’d to Operations according to the Bounds of Nature, and 

cannot be compell’d to go beyond fuch Bounds to ‘Things impoffible, or in 

fome Meafure impoffible. And thus Evidence is good in this Cafe, and 

the Teftimony of one Witnefs is not vitiated, ifhedays, thar be Lnows 

that, 
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Phat, which he has only receiy'd from Credulity, or a troag Prefumption, 


if he temper: his Evidence ad menas Natere: But if a Mua 
expref’y ot tacivly avers a Petfon to be fitly qualified for fuch « Prefer 


ment, he does rot commit Perjury, if he does not know him tobe uinwors 
thy of fuch Vreferment. 

Tho’ the Writing of a Notary Publick be what we file an appre’ 
Evidence *, yet the free and Pudsciad Confeilion of the Party huafelif ia ° "4. hp 
neverthelefs the belt Proof that can be produed f: And fuch a Cenfeiion 1. }°. ., 
made in open Court is equally fufficient Proof in Criminal as ‘tis mm Ci- © 
vil Caufes; finee there can be no ftronger Evidence than that which 
proceeds from a Man’s own Mouth conteding hiv Crime. But Proofs 
and Jividences by Writing, efpecially that of a private Hand, are but 
half Proofs ; becaufe a Similtude ot Hand-writing may cafily decwivea 
WitneS: But yet a private Writing fhail be good Proof againth the 
Writer himfelf:, if his Hand-writing be known and prov’d ; and fo like» 4 p.tint.s1, 
wife it Shall be againft the Subfcriber thereof. An Almemerh, wherein D. 1+ - 

a Father hes wrote his Sun’s Nativity, in Ragland has been allow'd as 
good Evidence to prove lis Son’s Nonage. 

In the BufinefS of Proof, a fudge ought fir to have a great Regard 
to the Probability thereol. For he that depefes and gives Evidenes 
touching a "Thing not probable and likely to be true, is not far dunt 
from Falihood it fulf, in fuch his Depofition. Secondly, All Proof owght 
tobe fimple*, cortitin t and concludeat:. And fuch Proof is faid to be fan- *¥. 2.19% 
ply raade, when the Depolition of the Witnefs is made fine pléci, without 1% '" \- 
Referves and Limitations: But if any ‘Thing be aflerted in any Depofition me =, die 
or Initrurment with Foldings and Subtertuges, Proof is faid not to be /amply u. 
mad». Nor is a Proof faid to be concludent, unlefs the Quality there- 
unte annex'd be alfo prov’d; and, therefore, fuch a Proof is not re~ 
Iewant. Por an inconcludent. Proof is fo far from being good Evidence, 
that it renders the Matter ftill more doubtful and uncertain. Now a 
concludent Proof or Evidence is faid to be that, when a Witnefs affigns 
fome conclufive Reafon for his Knowlege or Belief of the Thing at~ 
tufted by him; as that he faw it with his own Fyes, or heard it with his 
own Ears, and the like. Nor, Third/y, does a doubtful Proof relicve 
the Perfon that produces fuch dubious kvidenc) ; but it is fo fue from *Avet Conf. 
being of any Advantage to him, that it is always interpreted againtt him’, 737% « 
~<st to this Maxim, c#y. Wignid wa cle & dle & non apparere «2019-04 

eT [itil 
, ‘I'here is one Kind of Proof, which is from the Nature of it filed my- 
toriues ; another which is term’d sane? ; and a third which is called 
liguid Proof: Now that Thing is faid to be notorious, which appears 
unto all Men alike, and caimot be darken’d or fhadow'd by any Colour 
whatfoever ; nor devs it fland in need of any Proof properly fo called ; 
as that there is fuch a Church as St, Puay’s in Londen, ov fuch a Pa- 
lace as St. Fames’s in Iheffminffer. And thefame may ve faid of trat 
Thing, which the Judge perceives and knows by Infpeetion alene: As 
when any one is accusd of killing Senprowas, and Neapronies 1s avtlre 
fame time exhibited to the Judge alive in Perfon. Aid as fueh an Al- 
legation of the Notoriety of Fact may be fometines made, it is deam'd 
in Law to be tlrongeft of all Proof, if we may propertly eulled it Prat 
But that is called weuzfeff Proof, when the Fact alledg’d is of fueh a 
Nuture, that it may be prov’d beyond all Cuntradiction: As when “ti 
alleg’d and prov’d, that ‘Ties was killed in the Wiew yf all che People, 
or thet Sedws excrcifes the Butinefs of ¢ Publick Banker or Ufupers and 
fo of other Things of the like Nature: But fome vill haye ie, ther 
; werent nD 
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minifeft Proof is {aid to be that which is collected from evident Cops 
jectures and Prefumptions; from whom I beg leave to differ. Diguid 
Prog is faid to be that which appears to the Judge from the AG of 
Court; fince that cannot properly faid to be wanifeft or notorions. By 
the Canon-Law a Few is not admitted to give Evidence again a 
Chriftian, efpecially if he bea Clergyman ; for by that Law the Proofs 
againft a Clergyman ought to be much clearer than thofe againgt a 
dn Layman *. ‘Tho’ Proofs introduc'd to one Effeé are good Evidence to 
— ae another Effec&: between the fame Perfons ; yet if Proot be made againft 
one Perfon (among feveral others) accus’d of one and the fame Crime 
fuch Proof is no Evidence againft the reft, but fuch Proof ought either 
to be re-examin'd, or elfe frefh Evidence muft be had}. As in all Cri 
TAbb.inc.s. minal Caufes Evidence or Notoriety of Fa& is full Proof, fo likewife 
* 5. 16.2.6, in fuch Caufes all manner of Proofs ought to be clearer than the Light 
of the Sun at Noon-day: And herein according to the Civil and 
Canon-Law two Witnefles of entire Credit and Reputation do make 
full Proof. For two or three Witnefles are fufficient for the Proof of 
any Matter of Fa@, unlefs it be in fome particular Cafes, where a 
greater Number of Witneffes are requit’d, as I fhall hereafter obferve 
under the Title of Witneffes. All Proof ought to be made before a 
Conclufion in the Caufe; for afterwards there is no Room Icft for 
Proof made by Inftruments. 


PEAR 


Of Canonical Purgation, &c. 


fF 


* So that Purgation is the Means, whereby a Man excufes 
s& himfelf from a Crime imputed to him, and fhews himfelf 
Eerie: innocent. Indeed the Verb purgare in the Cici/-Law has 

My feveral Significations, as purgare Moran, which is the 


*Di4i1.5. Ve SMe? HE Word Purgare in Latin fignifies the fame as Excufare™: 


TD. 45. 4. ' fame as emendare+: And a Debtor is then faid pargare 
ad moran, when he has for fome time refus'd to pay a Debt demanded of 
him, and yet afterwards makes a Tender thereof: Whereupon he is 

properly and ufually faid purgare moram, which is the fame as cimen- 

4D. 49.14.22 44re, eluere, and delere moram. Purgare innocentiams, purgare ex- 
D.47.10.16 gtimationem ||, purgare pudorem *, purgare rivumt, purgare fontem +, 
Se Dem: &c. In the Pretor’s EdiG it fignifies to level a Publick Way, and to 
P cleanfe a Street, ec. But in fudicial Matters, as I fhall here handle 
#D.48. n5. the Word, it imports the fame as to exeufe and blot outa Crime + (as 
aforefaid). ‘For heretofore fuch as were fufpected of any Crime were 
1. wont to purge themfelves ; fometimes by Duelling or fingle Combat |] ; 
& fometimes by cold or boiling Water, into which they were thrown * ; 
and fometimes by walking on a red hot Iron t. And tho’ we read of 
the Example of Duelling in the 17 Chapter of the firft Book of 
eee Samuel, touching ‘David and Goliah, yet fuch fingle Combat is not ad- 
X j4. 35-2 Matted now-a-Days#: For when Men tempted God with fuch AfliGions 
of Torments and Cruelty, they were rightly abrogated and repcal'd: 

And afterwards fuch a Form of Purgation was introduced, that when 

any, 
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any Perfon was by an Information brought before any Miyiitrare for o 
Crime, he was to bring fever Perfons or fewer, according to the No- 
ture and Quality of his Crime, to give their Telimeny and Evidence 
touching his Innocence: And thefe being credible Perfons, and living 
within his Neigubourhood, they may be prefuud to have a pretty good 
Knowlege ef the Truth of the Matter. ‘Then the fufpected Perfon was 
to fwear himfelf, Vhat he had not committed fiich a Crime ax was cb- 
jected to him ; after which his Compurgators took an Oath, TAut 1p 
beliea'd the principal ‘Party fwearing did fpeckh the Truth’. So that ay y.-4.0 
Canonical § ation is now, when Perfons that are defam‘d cr accus'd 
of a Crime, and cannot be conviéted thereof, are compell’d to flea 
their Innocence by their own Oaths, and the Oaths of their Compurgs- 
tors, asaforefaid : And it is called Canonical Purzation, becaufe it was 
invented and introduced by the Cawor-Lacw. 

This Purgation may be enjoin’d a Perfon on the Account of vehement 
Sufpicion, or by reafon of any publicl: Infamy or Scandal arifing from a 
probable Conje@ure: For uither of thefe Things is of it {elf enough 
to command a Purgation, tho’ no legal snquiry has been previoys there- 
unto. But tho’ Purgation may be enjoyn’d upon a bare Sufpicion of the 
Judge or Superionr only ; yet a Sufpicion of the Judge or Superiour, 
which admits of Proof, is not fafficient for this ond* ; And a Perfon * &5.x415 
deficient in his Canonical Puraction is by a FiGion of Law deem'd as 
a Perfon convict t. But Purgation ought not to be cnjoyn’d any one, «x, 
unlefs he be defam’‘d sipwd bones graves: For ‘tis requir'd, that this * ; 
Infamy. fhould not have its Rife from Enemics or malicious Perfons §: ** 
Nor ought Cuxonical Purgation to be enjoyn’d a Man on the Account *"' 
of any light Suggeftion, Detection or Denunciation |. And tis the fame 11> @. 5. % 
Thing, if a Perion bs inno wife defam’d; for then Purgation fhall not 
be enjoyn'd him: And if Purgation be enjoyn’d him, that is in no wife 
defam’d, there is room for an Appeal*) And tho’ the Ordinary may pro- +x. s. 34 «, 
ceed to an Enquiry again any Perfon fubje& to his Jurifdiction,-ven 
without any previous Infamy or bad Report of him, where the Sufpicien 
is likely and admits of Proof with him and othorst; yet ‘tis otherwife, ies 9 jn.. 
when he will procved to Purgation, which is a Proof of the Perfon’s ..%% 5.1. 
Innecency. For Purgation is a negative Kind of Proof, with which the 
the Defendant ought not to be onerated without fullicient Caufe ; 
that isto fay, without fome previous Infamy = But the Sufpicion of a # veek in ,, 
Bifhop alone is fuiicient to the End, that he may enjoyn a Man Cumo- % *‘% 
uitil Pargetion. For when any Scandal or gricvous Sufpicion lies a- 
gaint any one, his Prelate may proceed to an Enquiry ; and if he dees 
not find full Proofs againtt the Perfon, he may enjoyn him, Canonical 
Purgation ||: And if he fall perform his Purgation, then he thallbe px. 5.34.5. 
pronoune'd to be a Man of good Fame and found I’cltimony; and ac- 
quitted of the Infamy charg’d upon him. But tho’ the cecult and pr- 
vate Sufpicion of a Bithop only be not fufficient to induce fuen a Pur- 
gation *; yet “tis otherwife, where the Sufpicion is lixely and prove- «sa 2. 
able before the Bifhops and others: And this Opinion is commenly , 
held good. Indeed Hex. de Beavick fayst, That he dogs not believe yin ¢ an. 
the Sufpicion of a Bilhop and others to-be cnough to enjoyn a Man Pure =1- 
gation without fome ill Fame previous thereunto ; thar is te fy, ualets 
the Perfon has given fome Seandal by his Behaviour: Tut “tis veh r- 
wife, if he has given fuch Setndal, as may induewa Sufpicioa: Por 
then Purgation may be enjayu'd him for the fake ef clearing lime’, 
and avoiding fuch Seandul =) And thus (according to him) we may une | 
derftand the Opinion of thef Men, whe fay, ‘That where any one infu |" ° 
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{pected of an enormous Crime, tho’ there be no Accufer and no eyij 
Fame fubfifting, yet the Perfon fufpeéed shall be oblig’d to purge him- 
Dd. inc. felf ||: And an enormous Crime is faid to be that, which begets 
7Q% and engenders Scandal, though otherwife of it felf it be not enormous . 
for Men ought to keep themfelves free from all Criminal Imputations, ; 
Before the Judge proceeds to enjoyn Canonical Purgation, and to re- 
ceive the fame, he ought to give a publick Intimation or Denunciati- 
on, tothe end, That if any one will accufe the Perfon now ready to 
purge himfelf, he fhould come and proceed within a certain Time pre- 
* X, 5.34.8. Fed *, And thefe Solemnities of Law ought not to be omitted even 
;Bemn.inc.q. bY the Confent of Parties} ; becaufe, as they concern the Utility of 
x1,29 the Publick they ought not to be remitted by the Parties. ‘Though (ac- 
a cording to the ancient Laws) the Number of the Compurgators was 
#Hof. Som. limitted in many Cafes +, yet at this Day the Number is arbitray ||; 
1x em And where the Affignation of a Number is arbitary; ‘tis here provided, 
that fuch Arbitriwm fhould not be extended beyond the Number fix; 
when Purgation is enjoin'd for Fornication, or fora Ctime equal or in- 
feriour to it. Now, among fuch Crimes as are greater or equal to For 
nication and Adultery, the Canon-Law gives us feveral Examples: As 
ey am = Herefy *, Homicidet, Treafon%, Sacrilege ||, Inceft*, Con{piraey \\\, 
é 36 pit, Falfe-witnefs, Simony +, Usury, and the Sin againft Nature commonly 
l2Q17 called Sodomy || or Buggery. For one Sin is greater than another in feveral 
ity, Ohtes Refpe&s. As, Firff, in Refped of a Lapfe or Fall from a greater Good. 
*x, 5.10.7, Secondly, In Refpe& of the Meafure and Bulk of the Punifhment af 
+X.5.5-6 fign’d to it. Thirdly, In Refpe& of the Example which it adminifters 
— apd and gives unto others from thence. Fourthly, In Refpe& of its Condi- 
“es tion, Place, Time and Perfon. Féfthiy, In Refpe& of the Turpitude 
and Pravity thereof: And, Sixtbly, in Refpect of the frequent Repe~ 

tition of it. 
A Perfon ought not to be called: or drawn out of the Deanery, where 
4 Lindw.tib. Be is commorant, or has offended, to perform his Purgation *; becaufe 
5.Tit.14.c.4. the Law feems to favour as well the Labours and Expences of the Per~ 
fon to undergo Purgation, as it does the Compurgators themfelvcs, 
And another Reafon may be aflign’d for this, fz. Becaufe Purgation 
ought to be perform’d in that Place, andamong the Inhabitants, where 
t Reve iec:5- he has been defam’d, to the end that fuch evil Report may dyc, and be 
zien " extinguifh’d in the Place where it firft happen’d to have its Rife #, Al- 
$X. 5-%23- thoit be regular for a Perfon to purge himfelf by the Oath of his Peers, 
and fuch Perfons as are of the fame Order, State and Condition with 
himfelt ; yet for want of fuch Perfons, or they being his Enemies, he 
may purge himfelf by the Means of fuch Perfons as are Inferiour to 
himfelf, viz. by Laymen and Women; and even thofe of the Confan-~ 
guinity may be his Compurgators: For "tis cnough if the Compurgator 
be tollerated by the Church. But yet only fuch Perfons ought to be 
admitted to be Compurgators, as are of the Neighbourhood, and Men 
$x. 5.411 Of good Reputation and Credit?. In Cafes that arenotorious, Purgati- 
on ought not to be enjoyn’d ; but a Sentence of Condemnation ought to 
1%, “sag-tim pronounced ||: Nor ought Purgation to be enjoyn’d at the Eletion of 
x. tn ts, him, who is to undergo fuch Purgation, but at the Ele@ion of the Judge 
alone. Compurgators ought to be Perfons of great Honefty and Inte- 
'grity ; and ought very well to know the Perfon whom they would 
purge from any Infamy or Sufpicion: And herein they ought not to be 
hindred either by the Judge or any other Perfon. I have faid it isa Rule 
in Law, that every one ought to purge himfelf by the Oath of his Peers, 


eh, rr and of fuch Perfons as aro of the fame State and Order of himfelf*, 
8. io and 
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and for want of fuch Perfons, or if they are Enemies, he may purge 
himfelf even by the Meansof Women and inferiour Laymen,and even by 
thofe of his own Confanguinity*: ‘This is to be underitood of Clerks as *+ @,. 5. 
well as Laymen. Lut touching the Oath of Compurgators, and what isthe 9%: 
Oath of him that is enjoyn’d Purgation, fee the fecond Partof the Decre-. 
tum + ; and touching what is to be done in cafe the Perfon enjoyn'’d Pur- 
gation cannot meet with proper Compurgarors, fee the Decretals ts #%. setetes 
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Of the Recufation of a "fudge, and the Reafims 
jor it, &e. 


y Peer VHERE being feveral Exceptions in Law, whereby ¥udi- 
il [HEN cici AGs and Proceedings are fufpended for a Time, 1 
gow fhall Here treat of the Recufation of a Judge, as one; which 
Rt) tho regularly {peaking ought to be firft in Point of Time ; 
& yet as it belt fuits this Place, according to the Method of 
my Proceeding in this Work, I was oblig’d to leave it to 
the laft Exception. Now this Recufation obtains, when a Judge has 
either before the Suit commenc’d, or in the Canfe it felf, render'd 
himfelf fufpected to the Parties in Judgment on fome Account or other : 
For then he may be xecus'd and fet afide, and his jenn is in the 
mean while fufpended, till fuch Time as the Caufe of fuch Recufari- 
on is examin’d and determin’d by Arbitrators chofen for that Purpofe ; 
and if he fhould proceed to do any Aé in the Caufe (pending fuch Re- 
cufation) the Procefs is null and void ipfo Fure*. Foras the Civil and « 4h, sa 
Canon-Law know no fuch Thing asa fury of Twelve Men to try the svi 14 
Fad, as is done here in Lugland, the Proof of the Fa&, according to 
thofe Laws, is left to the Arbitrary Determination of the Judge, who 
ought to be an upright and impartial Umpire thereof. And, therefore, 
if he adminifters any Sufpicion of Malice, Corruption, want of Know- 
lege, and the like, he may be fet afide by a Reeufation from taking 
Cognizanee of the Caufe ; and this Recufation is a Challenge to his 
Integrity, Gc. 
Now among many other Things to be obferv'd in the Recufation of a 
Judge, fome Recufatory Exception ought to be alledg’d in the firlt lace}, 7 C. e116 
not only before Conteftation of Suit, but generally fpeaking it ought **"** 
to be the firft Exception made in a Fudicias Proceeding, even before ull 
other dilatory Exceptions ; becaufe if any other dilatory Exception be 
objected, aff the Judge pronounces thereon, it fairly induces 1 Confent 
to the Judge and his Jurifdi@ion:, fo that afterwards he cannot be fet yx. 12 
afide by any Reeufition, unlefs the Caufe of fuch Recufation after-+* ™ ~* 
wards came to the Knowlege of the Party recufing him: Wherefcre, 
every Perfon ought to take Care how he appears before 2 fufpected 
Judge without a Recnfation or Proteftation (at leaft) aguinft bis furif 
diction, left he fhould be deem'd to confent thereunto. a 
There are various and feveral Caufes for which a Judge miy be re- 
eusd as fufpeGied: Some of which I shall tere fubjeia. And, Me/%, 
A Judge may be recus'd on the Score of great Familiarity, and air inai- 
Mite 
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X.1- 29: 25 derate, Familiarity and Acquaintance is not fuflicient hereunto*: And) 
Br "<' seat Familiarity is ineluded sunder the Notion of Friendthip and Do- 
mefticity, as living together in the fame Houfc, and the like. A fecund: 

t%, 2.28.35, Canfe of Sufpicion is, when the Judge is of + Coafanguimity or ¢ Affinity. 
-_ a ol to the Adverfe Party ; which (notwithitanding).does not procees, if 
the Judge be of equal Kindred unto eacly Partys becaufe them he can= 
{Lewis Eo. not be recusd as fufpeéted of Partiality ||. When a Judge is of Con- 


Re T+ 25 Ny a ; i PR. Vay =. . 
tb. el Judge'in'his own Caufe +, fince ‘no King or Emperor can bea “Judge in 


120. VO 


Vol. 1. ' : 
* Abb.inc.4, Caufe is, when the Judge is a,capital Enemy to the Party * ; and, ac- 
mist Ie eorditig to Decius, any Enmity is fufficient to fet him afide, tho’ not 


4x26. Caufe is, when. the Judge. fojourns, boards and. diets with the other 
|| Abb. inc, 
4 Xi 2G 


: the fame Thing, when the Judge is in any other refpe& a Subject to the 


ibi. 


Recufation of a Judge to fay, That the Judge's Son or Kinfman, or one 

that boards with the Judge, is an Advocate in the Caufe. A zenth 

Caufe is, if the Judge thews teo much Favour to the other fide, by ag- 

grieving one Party, and exhibiting too great Demonftrations of Friend- 

‘Abb. inc. Ship and Kindnefs in the Caufe to the other *: But moderate Favour 
+*% %6 and Friendfhip is not enough to reeufe a Judge. Another Reafon fis, 
if one of the Parties frequently vifits the Judge at his Lodgings, or fe- 

cretly whifpers in his Ear by private Converfation with him ; ince he 

may 
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may for this bo reewsd by thmotier Party "A toylirh calla ‘1 a , 
i 


picion is, if the Judge behaves humfelf waa any Animultty or Eqqulier, '* ©! 
or pr Taree agictaligape ie Peron, or ore Party - 
to de hinven Injury, and the like, Amd avother Cuufe ts, if the Pudge | Sib b e> 


WinfelF ings # Sunt Hike unto that, wherein he would fit. as Judge, be- © @ "+ 
caufe ne 1 from hetiee render'd {i ad, oo 9 Prefumpuon tar ke wii 

give the Ike Judgment in that: Cayte, as le would have given jp hoo). Pe 
A siwrtoew Reston in if the Party Recayant haa any Cause Inmitelf “°'***= 
depending with the Judge, im the fudge’ private Capyety ; og Cit 

he » at Law with Him in fome other Court: Por fuch Law-fut gttea 
engenders Hatred and Enmity, which are fufiicient Reafans to recufe a 

Judge |. Again, if the Judge has fhewn himfell unwilling po exercife » #!s i 
any Ad ef Humauity with the Party in Judgment, refuisng to adinie "© * *% 
hum wd olew/um pects: Por he is upon this Account prefumd w be 

am fnemy, and may be receusd*, For the diiut feps, thet thisis ome Willy © tha fog 
of proving a Man's Bumity, itbving wfua] in the Chriflas Church lere- 

tofore to. give the Kii\ Of Peace to cach other: And if any one retudd 

to admit another hereunto, he way from henee prefiam'd to be wat Lower. 

And ‘ts th: fame Thing, i¢ the Judge will not faluts or put off hig Hat 

the Parey ; forthe Law from hence deems him aa timmy f: Qui tle ‘lewtes 
Judge has formerly been an Enemy to the Adverfe Payey, and now ve 
conciled, he may be recus‘d as a fufpecied Judge, fince an P:nnry re- 
coneiled ftill yemains under fome Danger of Sutpicion ; and, the: fir, 
may be fet alide from giving Evidence in the Caufe'| Another Rea- . bese tee 
fons, if a Prelate Eudeavours to ve a Judge in the Caufe of his Chuyeh |, = = 
Por tho’ de Fure he may be a Judge, if not recus'd ; wet fli he may 
he recus'd asa fifpected one on the Score of a prefumptive Intereft and 
Affection to fuch a Caufe. A Judge is alfo render’d fifpected, if he 
has been only fo iar engaged in a Caufe as to be cenfulted therein, 
and to have given his Opinion for one of the Parties, thu’ h- has not been 
an Advocate in the Caufe, fince Pride and Ambition may prevail with 
him to Jeave the Paths of "I'ruth and Juttice for the Sake of Victory: Det 
tis otherwife if he has not declard his Opinion on the Merits of tite 
Caufe, tho’ he hay been confulted tierein in fume particulur Point ~ 
Ia Canes of the fame Church with the Judge liiigates before lim, ms veh 
he may be in fuch a Cafe recus’d by the Adverfe Party p: Ber iF at 
both the Litigants are Cums of the fame Church with him, ‘tie? "“ 
otherwiie, becaufe the like Confideration of Affeclion excludes all Sz@ ; 

.— - ss = . 3 +9 PDd naj» 
picion,, A Judge may likewife be recusd, when it has been apgeal’i 
from the judges Sentence, becaufe he lag only injurd and tg2ievd 
the Appellant. Tor (pending the Appeal) he is render d fidfpectsd to 
the Party appealing as well in every other Caufic, as in that apneal’d J, \P © Me 
Ifa Judge thall reeeive any Bribe, Prefent or Gift trom vither of the 
Parties, he may ‘be fer afide at a fulfe fudee*: And f he may, Do. «fp 
if the Caufe does in any refpect regard the Advantage of Dila- 
vantage of fuch Judge; as becaufe he is liable to an Frictiea ef the 
Thing in Controverfy, or isa Surety for one of the Paria And 
tis the fame Thing if the Judge has been prevail’d on dy tire Prayers 
and Sollicitations of vieher of the Parties, or ks been corrupted by an 
Price or Reward for his Sentence, or any wife ftands in four of way A 
verfary, or has too great_a Loye tor him on forme Aceownt e* other. 
Anotier Cuufe is, if the Judgy be 2n illiterate Peyfon op net SLilfd ip the 
Lawy aint tae Master be a Caufe of a filatle and srduoyy Matus : fey 
that, according tu Reddese, Canies of Subtlety otght not ta be ofits | het ia, 
mitted me grofs and fat-headed Judges ; and Fin fay), That tiie 1s bras s 
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jut Caufe of Sufpicion. A Judge may likewife be recus'd, if he be too 
fevere and cruel in his Proceeding: For in this Cafe, according to Faz 
fon *, his Jurifdiction may be taken from him on the Score of fuch his 
Cruelty ; and, according to Baldus t, he may be recus’d, if he wants 
Difcretion, in the fame manner as if he were guilty of Iniquity ; for if 
a Judge has been acenftom’d to Iniquity, he may be fet afides Again, 
according to Lanfrank ||, a Jadge may be recus'd as a fufpeted Judge, if 
he refufes to hear an Advocate, tho’ the Caufe be clear in itfelf. And, 
laftly, Every Caufe that is fufficient to remove and fet afide a ProGor, 
is, according to Pavuormitan|\, fufficient to remove and fet afidea Judge. 
This Exception of Recufation ought to be propounded before Con- 
teftation of Suit, as already related ; unlefs there be fome Caufe or Mat- 
ter of Sufpicion arifing, which fupervencs afterwards *: And in fich a 
Cafe Recnfation may be made in any Part of the Suit, even after a 
Conclufion in the Caufe, according to Felinus}. But ’tis to be obferv’d, 
that it ought not to be objected ore tenus, according to the Canon-I. az, 
but in Writing, as an Appeal is from an Interlocutory Sentence, unto 
which’tis liken’d and compar’d +: But the Ciei/-Law (I think) leaves it 
in the Breaft of the Party, whether he will do it in Writing ov not ; 
but then his Reafons ought either to be inferted in the A&s of Court, 
or elfe given in Writing to the Arbitrators chofen on each fide. There 
is alfo this Difference between the Civil and Canon~Law, ciz. the 
Canon-Law requires, that the Caufe of Sufpicion be fpecially and par- 
ticularly exprefs'd in the Recufatory Libel||: But the Cicéliaus fay, 
that the Caufe of Sufpicion necd not to be thus exprefs'd, but that an 
Allegation of Sufpicion in general is enough before the Judge recus’d, ac- 
cording to the Form of recufing fet down in the Glofs * ; provided the 
Party recufing takes the Oath of Calumny, o7z. That he does not make 

this Recnfation thro’ Calumny or Malice. And this Oath of Calumn 
is a Species of Proof forthe prefent f, till the Caufe and Matter of fuch 
Recufation is laid before the Arbitrators chofen to hear the fame. For 
the Judge recus’d does not take Cognizance hereof, becaufe he may be 
prefum’d to be Partial in favour of himfelf: But he ought to name his 
Arbitrators, and compel the Parties recufing him to do the like within 
three Days *, who ought to be admonifh’d or cited hereunto +. And if 
the Arbitrators cannot agree among themfelves, but are divided in their 
Procedings or Opinions about the juft Grounds of fuch Recufation, the 
Judge recus’d may oblige them to chufe a third Perfon for the Decifion 
hereof; and we are to abide by the Judgment of two of them; and if 
the Arbitrators elefted fhall refufe to take the Award on themfelves, 
they may likewife be compell’d hereunto by the Judge recusd +. But 
tis the Bufinefs of the Arbitrators to affign the Term-Probatory for the 
Proof of the Recufatory Allegation, and to do other Matters of the like 
Nature ||. The Law has appointed no Term cestain for the Determina- 
tion of fuch Recufation, but has left the fame to be prefix’d by the 
Judge recus’d; and if the Arbitrators fhall not determine the Matter 
within the Term prefix’d by him, he may proceed to take Cognizance 
of the principal Caufe, notwithftanding fuch Recufation propounded : 
But if the Judge recus’d thall prefix’d too fhort a Term for the Hearing of 
this Matter, the Party recufing him may appeal to the Superiour Judge ; 
and an Appeal lies to the Prince, ifthe Arbitrators themfclves fhall pro- 
nounce an unjuftSentence, or aggrieve either Party *. Regularly fpeak- 
ing, every Delegated Judge may be recus'd, but an Ordinary Judge 
eannot by the C7os/-Law ft; but yet in fuch a Cafe he ought not to 

fit himfelt in Judgment, or (at leaf) without an Affeffor or an Affociate. 
OF 
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° Of the Repairs of Churches, Chaacels, &c. 


'T not only becomes the Care of the Church, to have its Cler~ 
gy well inftructed in Religion, and handfomly provided tor in 
| Refpect ef their Maintenance, but it adds much to their Cre~ 
dit and Reputation among the People, to fee their Lditices 
-_ well fupperted, and the Houfe of God kept in deceat Reparr ; 
And therefore, in ancient Times, when Churches came to have tad 
Kevenues fettled on them by the Bounty and Laberality of well difpowd 
Perfons, 1t was always provided in the Endowment of Churches, thee 
fome Portion fhould be fet alide, and put into the Bifhop’s Hands for 
the Repairs of the Kdifice, and nut entirely confum’d on the Bellies of 
the Priefts. And we meet with feveral Canons in Councils to this 
Purpofe. In the srft Council of Orleaas “, a third of the Revenues wae *Con + 1m 
allotted for this end, and afterwards it came to a fourth Part (for onc 
fourth Part went to the Repairs of the Manfe); but till it was collecced 
by the Bifhop, and laid out as delign’d, as loag as the Bithops were wont 
to go on frequent Vifitations in their Diocefles, and te view each Parifh 
Church in their own Perfon: But when they cither grew lazy, or elfe 
{pent their whole ‘Time in the Care and Management of ‘l'emporal Affurs, 
into which they had let themfcelves contrary to the Inftitut:oa of their 
Office, they devolv'd this Care on their Archdeacons } ; and they alfo be-+x. 1. =3.1. 
coming Nugligent herein, the Bifhops were at length oblig’d tw transfer * 7 
this Care on the Rectors of Parifhes themfelves, with tue Alloration 
annes'd to it, but yet fubje&t to the Bishop's Cognizance and Direction ; 
and thus the Repairs of the Church does at this Day of Curmmam-Rivdt 
belong tothe ReGor of fuch Church *. So that of Chaeson-Régie the 
Laity are not compellable hereunto t ; tho’ the Cuava-J.aw will have © ' Q Ja 
it, that even Lay-Purifhioners may be compell’d to repair their own sa; ~ 
Church by Virtue of a2 Cuftom, fince they ought to obferve every lau- t 1s Qs: 
dable Cuftom of the Church i: And thus by the Cuftom or Commen- 
Law of Hwg/znd, it belongs tothe Parifhioners to repair the Nuew or 
Body of the Church, where they tit amd hear Divine Service ; and the 
Repaivs of the Chancel only belongste the Rector), The Niugew or Body ysi3, Rep. 
of the Church is that Part of it which is catmz Canced/um, ox out of gt. 1. p. 23% 
the Chancel. 
And as the Bithop had always the Cognizance and Direction of this 
Matter committed to him, the Spiritual Court may even now compel 
the Parifhioners to repair their Parifh-Church in Virtue of fuch a Cu- 
ftom, if it be in Decay and ont of Repair, and may excommunicate every 
one ot them feverally, till the greater Part of them do wgree to ailefy geal 
lovy a Tax for the Repairs thereof ; and fuch as are willing t contr. 
bute thereunto fhall be abfolyd*: But the Cour? Civifion cannot leer. ys >, 
> : > Tr 
a Rate, or aflefy them towardsit. Agd tho te Churchwardens olighit 2» fee 
to fignmaen thy Parifkioners te meet for ¢his end, before the Eoclefiat- 
cal Coupe cun peoceed againfi them ; yet this Sucatwurs need aor be frona 
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Houfe to Houfe, but a general Publick Summons is fnfficient, and the 
major Part of them that appear may bind the whole Parif: But the 
Churehwardens cannot of themfelves impofe a ‘Tax for the Repairs of. 
the Church; but the greater Part of the Parifl may make a By-Law, 
dnd to this Effet they are 4 Corporation. It is like the Repairs of w 
Bridge at the Common-Law, where a Diffringas thall iffue againft the 
Inhabitants to make them repair it; but neither the King’s Court, nor 
a Juftice of the Peace can impofe a ‘Fax for it. Andtho'a T ax fhould 
be illegally impos'd, as by a Commiffion from the Bifhop to the Parfon 
andfome of the Parifhioners to affefs a Tax; yetif it be affented to 
by the greater Part of the Parifhioners, and confirm’d by them, they 
may in the Spiritual Court proceed to excommunicate the Pcrfons re- 
fufing to pay it *. 

Though two Parochial Churches fhould be united; yet the Repara- 
tions of them fhall be feveral, as before fuch Union +: But if there be 
a Mother-Church, and a Chapel of Eafe within the faid Parith, unto 
which the Inhabitants of a certain Precinct within the faid Parith do re- 
fort to hear Divine Service, and tho’ the Inhabitants of fuch Precing& 
fhould at their own Cofts and Charges repair fuch Chapel; yet this 
fhall not cxempt them from contributing towards the Repairs of the 
Mother-Church ; nay, tho’ they fhould Chriften and receive the Sacra- 
ment therein, and have Churchwardens of their dwn. And-fo it has 
been frequently adjudg’d in the Feelcfiaftical Courts t: And tho’ there 


have been fome Sentences on the contrary, dz. on the Belialf of the’ 


Parifhionets of fuch Chapel, yet they have always been difannull’d tip- 
on an Appeal. See the Cafe of the Parith of 4ffow againk Caftle~ 
birmidge Chapel in Hobare’s Reports; For as the Parifhioners had thefe 
Chapels at fir for their own Eafe, fo they may refort (if they pleafe) 
to the Mother-Church, bury, chriften, marry, and have all other Ser- 
vices and Advantages from thence; and the ReGor or Vicar may ferve 
themin Perfon (if he thinks fit) at their Chapel, as well as his Curate. 
But this is much ftronger againft fuch Parithioners, if they referve unto 
themfelves a Right of burying, chriftening, Ge. at the Mother-Churel:. 
Yet if fuch Inhabitants have been difcharg’d Time out of Mind from 
contributing towards the Repairs of the Mother-Church, and they halt 
be proceeded againft in the Spiritual Court, and fentenc'd hereunto, a2 
Prohibition will lye+ Ifa Town or Vill having a Chapel of Eafe buries 
at the Mother-Church, and has, therefore, Time out of Mind repair'd 
Part of the Church-Wall; fuch Parifhioners may in this Cafe be excus’d 
from repairing the whole Church. The Inhabitants of fuch a Place 
preferibe to repair a Chapel of Eafe, and for this Reafon they have 
been Time out of Mind free from the Reparations of the Mother- 
Church ; and their Plea was likewife held to be good: But if fuch 
aChapel has been built within Time of Memory, they ought then to 
prove fuch an Agreement, by Virtue of which they are difcharg’d from 
ail Reparations to the Mother-Church ||. The Inhabitants of A. ha- 
ving a Chapel of Eafe, and a Cuftom that thofe within fuch a Precinét 
ought to find a Rope for the third Bell, and to repair Part of the Mo- 
ther-Church ; in Confideration of which they have been freed from the 
Payment of any Tithes to the Mother-Church. Qyerec, Whether this 
be a good Cuftom or not 2 For the Matte® was adjourn’d*. If it be 
libell’d in the Spiritual Court upon a Cuftom, that a Chapel of Eafe 
has Time out of Mind paid one Third Part towards the Repairs of the 
Mother-Church, and fuch a Cuftom is deny’d, a Prohibition will lye 
thereupon, if the Spiritual Court proceeds. : 
I 
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Wy a Licel be cabilited againit a Parifh fr uot vepairing the Chrayel:, 
thu’ the Word Be; /efientay inclide tie Chancel aifo, yet, no Prohils- 
nat bes; But if a Mate or Tax be cepruly impoyd for the Repairs of 
tee Bedy of the Church and of the Chanel, a Prohibirins Tye |. 4 Meds Bop, 
For the Reparation of the Chancel belongs to him that recetyes the « Mn 
fourth Part of the Church's Income, whicit was ancuently allorted for 
the building of the Chureh, as aiready obfervd ; and thus af Ceetwapn- 
Ries it boletgs to the Parton, that has this fourth Pare", and nut to the * 10. 43: 
Varifhinners, tho’ Cufiom has now witht us transferr'd the Body of the 
‘_hurch on the Pariftioners, and likewife the Repairs of the Chanecl 
in the Cry of fendori, and fome other Places ft: Aad-the Parifhioners jy), Rey. 
may be compell’d to obferve this Cuftom, where the Cuftom isfich. It ut fo 
has been the Opinion of fome Men, that it a ‘I'ax be made and allowd of Lis® hal 
by tht greater Part of the Panith, pro Reparatione Ecclefie, and after- - n See 
wards the Money thus rais'd be a on the Repairs of the Chancel, ten 
itis wellecnough, and the Purifh ought to allow it on the Clurchwar- 
dens Accounts: But Thold the Law to be quite otherwsfe ; for this was 
a wanitdt Mifapplication of the Parifhioners Money given for the Repairs 
ot the Body of tae Church ; and fo it has beewadjudg d in the King’s Courts, 
Ifa Church be fallen down, and the Mariih fo increas’d, that of Ne- 
collity they muft have a larger Church, a Tax may be tais'd by the 
major Purt of the Parifh, as well for enlarging as repairing of it. Nor 
is the Content ef every Parifhioner neceflary to the impofing of a Tax 
in fiuch a Cate for enlarging the Church; for the greater Purt of the 
che Parti ihall conclude the Ilefler for enlarging a Clharch » well as 
for repaizing it. 
A Perfon liv'd in one Diocefs, and oceupy'd Lands in another, where 
he was tas'd towards finding of Bells for that Church where his Lands 
Whur fituated; for Non-payment of which a Suit was commenced in 
th: Spiritual Court, where the Lands were lying. And he fuggefted } 
to the King’s Court the Statute of Hoary the Eighth *, That no Man “23!-Sca% 
fhall be sited out of his Diocefs, except for fome Spiritual Caufe neg- 
lected to be done therein: Anda Prohibition was granted. For this 
was not a Spiritual Caufe neglected to be done ; becaufe Church-Orma~ 
ments are a Perfonal Charge of the Inhabitants, and not on the Land- 
owners dwelling elfewhere : But the Repairs of the Cnurchit felf are 


a toul Charge upon the land f. # tied. Rep. 
By a Provincial Conftitution in Lindesaod |, all Perfons, as well Clarks 2% & 27 
as Laymen, having Lands, Rents or Poifeifions, ge. which do not arife :- ap. >. 


From the Glebe or Endowment of Churches to be repair'd, in whatever 
Parihes they lye within the Provinee of Cunterbary, or Shall hereafter 
have fuch Lands, Rents, Poflehons, @r. whether they live in fuch 
Purifkes or not, ought tegether with the reft of the Parillzioners to 
contrinnte (as off ay Need fhall require) to all Charges that concern 
the Pardhioners thimfclves in relpeet of repgiring their Church and a- 
dorning the faine, and likewife to all Duties incumbent om them upan 
this Account. either by Law or Cuftur (a due Regard being had te 
the true Value and Portion of their Lands, Rents, Poilefions 6 af 
And hwreunto the /ica/ Ordinaries may compel them by Peckeiatti 
Cenfures, if w fhall be deenrd ie So that gecaeding to thiy 
Conftitution. Church-Ornaments, (which ought to be decent accarding. 
to the Efate gnd Abilities of the Church ) are ¢ Charge on the f Gia ins, 
Land-owners doelling elfewhere, zs well gs on thy Inhabitants of fich im Seb 
Panth. Gut if Loamdslying witha a Parith do belong to another Caurch, . a 
' and are Parcel of the Glebe or Endovement of another Churen, the : 
Yyyyy Perfons 
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Perfons having Lands, éc. of this Kind fhall contribute to the Repairs 
and Ornaments of that Church within the Parifh whereof they are 


.fituated, notwithftanding the Law here quoted in the Margin *, which 


vrdains, that fuch Lands as are of the Glebe or Endowment of a Church, 
fhall be free and Exempt from the Payment of every Tax: But this is 
only in Refpec ofa Secular, and not in Regard of an Ecclefiaftical Rate 
or Affefiment: Therelore in this Cafe a Perfon having Lands and Poflef 
fions, which are Part of the Glebe or Enclowment ef another Church; 
thall be rightly oblig’d to contribute fuch Tax as is of an Ecclefiafti- 
cal Nature, according to Fobude Athou onthe Leg atine Conftituions t ; 
where he feems to hint, that a Tax or Ouus for the Repairs of a Church, 
and which concerns the Parifhioners, is an Ovas in the Realty aficGing 
Lands, and the like, faying, That every Paridhioner is bouad to repair 
the Church, according to that Portion of Land which he poffeffes within, 
the Parith, and likewife according to the Number of his quick and living 
Animals which he has therein +. 

I have alrcady remembred, that the Parfon is chargeable with the 
Repairs of the Chancel, not only in refpedt of the Profits which he receives 
from burying therein; but alfo in refpeé of the Canon- Law obliging 
him to repair the whole Fabrick of the Church: And it was the Opi- 
nion of the Common-Pleas that the Spiritual Court may grant a Se- 
queftration upon an Impropriate Parfonage for notrepairing the Chancel 
ofthe Church. Sed Ouaere, Whether they can do it for not repairing the 
Parfonage-Houfe ? For ’tisclearly held, that they may excommunicate 
the Impropriator for both, notwithftanding the Statute of Diffoluti- 
ons. But tho’ Cuftom has difcharg’d the Parfon from paying towards 
the Repairs of the Nace of the Church on his Repairing the Chancel, 

et Cuftom does not excufe him from taking Care that the Church and 
Chancel be vepair’d ||: Befides, ‘tis not only the Intereft of the Parfon 
to fee this done on the Score of Decency, but becaufe the Parfon ought 
Yearly to render an Account hereof to the Bifhop, if fuch Account be 
demanded of him+. And, moreover, he is by the Caxon-Law bound to 
audit the Accounts of all Moneys, Revenues.and Expences laid out and 
left for the building and repairing thereof. If the Parifhionors will not 
repair the Church aceording to the Canon provided in this Behalf, they 
ought to be punith’d, according to fome *, by an Ecclefiaftical Interdia, 
and not by a general Excommunication, fince the Repairs of the Church 
concerns the Parifhioners as a Colle@ive Body or Corporation, on which 
the Punifhment of Excommunication cannot lawfully be infliGed, tho’. 
it may on the particular Members being feverally culpable herein. 

Now that Parifhioners ought to contribute, and may be cited in a 
Caufe of Contribution towards the Repairs of the Body of the Church, 


and to the Charge of furnifhing Books and other Utenfils requir’d. 


(by Law) to be bought at the common Charge of the Parifh, appears 
partly by the Regéfler, and partly by Fitzherbert in his Natura Bre- 
vitwm t, who gathers it from the Regiffer. For if a Bilhop (fays he) 
cites any of the Parifhioners of a Church to be Contributary to the Re- 
parations ef the Parifh Church, or of any Chapel annex’d to it, and the 
Party fues a Prohibition direGed to the Bifhop, upon a Surmife that he 
is impleaded (touching a Lay-Fee) in the Court Chriffian, the Bifhop 
fhall have a Confultation granted on this Matter being fhewn in his 
Behalf. And this Cognizance is likewife confirm’d unto the Spiritual 
Court by the Royal Injunctions fet forth in the firft Year of Queen E- 
lizabeth’s Reign under the Great Seat of Englaxd ' for a better Record 
of the Matter, the Queen being authorized thereunto by AlZ of Parlia- 
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Reet. For in thefts Injuagiens we have mention made of fimdry Uten- . 
fis, Qenaumenss, Books, ard other Things, which oyght te be previded 
et the Common Colt ef every Partth, and to be fupplyd teanento 
fram ‘Time to Time: And whether they be wanting 2 no, is tole 
exquir'd into by the Eclefiaftical Judges, who ought to uwrege cen ator 
vaiton of the Insunction againit the Infringers by Procefies and Cenfures 
Feelefiafical, according to the Courfe of that Law. And herein thefe 
Injunctions ealy follow the Common-Law: Forifa’Ter-Tement, who 
holds Land, has ufually paid fer fuck ‘Tenement a Pound of Was, or 
the like, unto the Chureh, and doex with-hold the fame, the Church- 
wardens may fue him for it in the Eccleliatical Court. And Iteewife if 
a Manthat with-holds Church-Goods, does by his laft Will enjoyn his 
Exccutorsy to deliver the fame, any of the Part may fue the Exceu- 
tors for them in the Ecelefiaftical Court, Bit to affirm the Bight of 
Proceeding in the Ecclefiuftical Court agzinft fuch ay vefufe to comeri- 
bute towards the Mepairs of the Church, we have a Judgement ina * 
Conjxitation (recorded in the Regifier *) to thin Uifect, ois. PI a pe oye 
Sgnificamns, gid fiper Repartios & Emendativer dalianm corpuarite ~~~ 
Ecclefia Cjaxta confnetidinem pprobatam) Aeciendd, precedere pete- 
ritis, @& ea facere que ad yorum Beckfaflicum sevarstis partivera, 
dithd Prebibitions non obftante. And Money it fof may be lawfully 
fied for in the Lccleficfieu! Court on this Account, as appears by 2» 
nother CurlwHeation. And fo ‘tis alfo provided by a Statute in this De- 
half (among other Things) ef. Terat Prelutes mtr pani sor leaving 
Chuvchsyserds nacloled, or for that the Church is smevered, or net com 
vtnwily decked ; in which Cafes, none ctber Pernunce can de enporn d 
fat Pecaniery}. But Ineed not prove that the Sun thines at Noon- | cine 
uay to any Perfon that has his Sight. —-- 
Ad whereas divers Perfons did formerly, out of a covetous Temper °°" * 
of Mind, (and, 1 fear, do fill) negleet the Repairs of their Parfonage- 
Houfes, and other Buildings belonging to their Benefices (tho they re 
ceiv’d large Profits from thence) which: fuch Perfons are immediately 
bound to repair in fuch a manner that they do not goto Ruin and De- 
cay: Therefore, all Clergymen, of whatever Denomination they be, ; 
are enjuynd by a Legarine Conftitution in Lémdeoud +, to keep the } ‘Oremimeite 
Afanfe and other Edifices belonging to their Livings, in decent Repair ; *' 
and hereunto they ought to be admonifh'd by thr Billrops and Arch- 
deacons, in cafe of Failure; and compel! d if they are inferiour Clergy- 
men, For if any one fhall after fuch Admunition for two Menthe neg- 
Jeet fuch Repairs, the bifhop may either proceed againit him by Cen- 
fures, according to the Crmer-Lew ; et clfe caufe the fame to be done 
out of the Fruits and Profits of fuch Benetice, by way of Seque- 
ftratien, only cauding fe much to be receivd from thenee as is {iff 
cient fer fuch Repairs: But if he fall caufe more than is fuificient 
to be thus receiv'd, the Party aggrievid may be reliev'd by the Benefit 
of wi Appeal. Among thefe Church-Buildings erementiond. the Con- 
ftitution reckons the Chancel: So that a Sequeftration will not only 
lye for the Mzefe ov Parfonage-Houfe, but for tue Chancel aife. And, 
leftly, “tis to be obferv'd, that in all Repairs, whether of tie Ieala, oF 
of the Church and Chancel, the Expences laid owe thereon ougnt fg- 
ther to be neceflary according to the Quality and Wants of the Thing 
to he repair'd, than coftly and magnificent *: But yet ina richer Be * bh Llane 
neiiee the Gilding: ought to be more fimphious gtd fletely thaw wa 47> 
ey, — é {th met, 
poor; and fo b&ewife ought the Ornament; of the Church 7. ie - 
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Of Refidence, the Duty of it, and the Punifhment 
| of Non-Refidence, &c. 


UZ" BS a Husband is prefum'd te live with his Wife, fois a Cler- 
roar gyman, who is married to his Church, prefum'd by Reli- 
tr fidence to be Incumbent on his Living *; and the Danger 
Si as well as the Sin is great, if he unlawfully abfents him- 
wee, felf from thence: For a Clergyman is not only oblig’d to 

abftain from fuch Things as may divert his Mind from the 
Service of God, and the Celebration of Divine Service in his Parith- 
Church, but ought alfo to refide on his Cure, to difcharge the Duty 
enjoynd him by his Function with all poffible Induftry and Integrity of 
Life,-in refpec&t of the Benefice and Cure of Souls he is poffefs'd of ; 
and not to abfent himfelf from thence without evident Neceflity. ' Now 
the Refidence of a Clergyman in the Poffeffion of an Ecclefiaftical Bene- 
fice is nothing elfe but a conftant Attendance, and continued Abode of 
duch Perfon in the Parifh where he has any Kcclefiaftical Benefice, with 
a firm Mind and Purpofe of performing that Service, which is requir’d 
at his Hands; and as this is /oca/, he is confequently faid to be Non- 
Refident who does not inhabit and dwell in the Place, where his Bene- 
fice or Dignity is fituated, Gor a Dignity is here comprizd under the 
Name of a Benejice) but abfents himfelf at a Diftance from thence. 
For be cannot be called a Refident, who is fo far diftant from the Bounds 
and Borders of his Parifh or Church, that the Parifhioners cannot have 
a ready and eafy Accefs to him; fince he can neither faid to be corpo- 
rally or virtually prefent, who lives at fuch an inconvenient Dittance ; 
or, in other Terms, he cannot be faid to be Refident for the End and 
Purpofe, for which the Duty of Refidence is enjoyn'd him, who thus 
abfents himfelf from his Church. But, according to the Papal-Law, 
"gis otherwife, if he only betakes himfelf toa Place, whereunto the Pa- 
vithioners may have an eafy Recourfe to him as their Parith Minifter 
for the Relief of their Spiritual Neceffities, and recciving the Sacra- 
ments. And the Reafons of this is, lay the Canoniffs) not only be- 
caufe he that is at fo fmalla Diftance from his Cure feems to be at no 
Diftance at all, but becaufe (fay they) an Abfence of this Kindis not 
contrary to the End, for which Refidence is commanded. 

And hence it follows, Férff, according to them, that he may be faid 
to be Refident who dwells even out of the Verge of the Parith, provided 
he lives within reach thereof: Yet, notwithftanding this indulgent 
Doéirine for the Sake of Gain to the spoffolick Chamber or Exchequer, 
all the Cancnifts agree, ’tis much better for the Minifier of a Parifh 
to dwell near his Church, whereby he may adminifter Divine Service, 
and give the Sacraments to the People with more Readinefs and Con- 
veniwucy. And hence tis alfo according to them, that he, who has 
two |':ruhes united-ought to live in that which is the Principal and of 
tue gr ater Dignity of the two, than at the other: But if they are 
botn Principal and of equal Dignity, he may refide on which he pleafes, 
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Sreendly, It icllows, according te Rea, that he is faid to be Refid-nt, 


who is only at a fall diltance from the Preeinct of his Parifh, beewufe 
this kidd of Dittance feems not to tend to any notable Difadvantage of 
the Perilhioners, naturally fpeaking: But ‘tis otherwife, if the Parfon 
lives three or four Miles diftant from the Borders of his Pariih ; forthen 
it mey happen, that his Parithioners may fuffer fome great Damage and 
Inconvemence by fuch a Diftanee. In has been a Queftion among fome 
fist Cofaifis, Whether he may be faid to be Relident, who govs out of 
the Bounds of his Parilh fome Hours in the Day 2 But tho’ this idle 
Dovbt defervesno Solution, yet the better Cafuifts anfwer in the Affir- 
mative, tho’ he fhould do this for the Sake of Recreation ; provided 
hes Partihioners fuffer no Spiritual Damage from hence, becauie Alod* 
cam pro ntvile reputatar. In England no one is faid to be Refident ut 
his Living, who docs not dwell at the Parfonage-Houfe, according to , 
Coke*: But the better Opinion (I think) is, that if the Parfon be Re- . sie + fel 
fident in any Houfe in his Parith, *tis fafficient t; for the Parfonage- + vie crok 
Houfe may be alienated by a former Parfon by the Confent of the Pa- Meer, 
tron end Ordinary, or leafed out in fuch a manner as that his Succeflor 
cannot live in it: Or who abfents himfelf from his Pariih more than 
Lighty Days in one Year “, Continais cel interpolatis victbus, or two +1. yincp 
Months, according to another Statute ft.  -—- 

The Word Refidence imports a Perfonal Refidenee; and, therefore, 1*1*°%13 
a Man that has a Benefice in @ Parifh-Church, with Cure of Souls, 
is ftvierly bound to fuch a Refidence, unlefs it be in fome certain 
Cafes, wherein fuch Beneficiary may ferve the Cureby a Deputy or Sub- ; paines-. 
ftitute s+ As, Firft, for Example fake, Ratiowe perplexitatis (as the x 3-5. > 
Cunmifes file it) czz. when a Man has two Benetices, and each of them 
require 2 Perfonal Refidence: For as he cannot divide himfelf into 
two Parts, fo he can only ferve one of his Benefices, Secondly, In refpect of 
fome Occupation or Employment ; as in the Cafe of a Bishop, who hag 
Archdeacons, Viears-General, and the like}, Thirdly, In Regard of #X- 1.23.35 
fome Conflitution or reafonable Cuftom ; as becaufe the Beneliciary is 
a Pauper, or in indigent Circumftances, not having where withal to 
maintain himfelf, on one fmall Living ; and is, therefore, oblig’d to 
fe." out for the Remainder of his Livelihood elfewhere*: But bucaufe *x. 5. 4.146 
Cufoms may vary in fuch Cafes, ‘tis to be noted, That he, who ab- 
fents himfelf from his Benefice (perhaps) in regard of fuch a Cuftom, 
where his Living is poor and beggarly, is bound to appoint a Vicar 
or Curate to perjorm and Difcharge the Duty of his Cure in his Ab- 
fence. Fourthly, In refpe& of a Difpenfation for Non-Refidence t : )X.1.17.8 
For tho’ Refidence be fo ftrictly enjoyn’d the Clergy as well by the Laws 
as in Point of Confcience ; yet their Refidence may be difpens’d with 
in feveral Cafes by their proper Bithops or Ordinaries, to whom this 
Power of difpenfing with them herein does of Common-Rig&t belong. 
Fiitidy, In refpect of a Mun’s Removal from one Place to another, for 
the Sake of a better Air towards the Recovery of his Health, wad the 
like *. SixtiZy, On the Account of fuch an Abfence as the Law ap-*¥ aga 
ywovws Of, cig, Abfence on the Score of Study ; but then thiv Abfencee™ * © #* 
ought to he with the Bifhop’s Leave t. Secentiy, On the Score of pro- pry ¢ 
pagaring the Vaith, and improving the true Wifhop of God And,Eie 
lafily, according to the Romi% Chureh, in refpect of going # Mige- We - 
mage to the Holy-Iand‘, cntring into fome Religions Order *; amd the )¥ 3.40. 
Gke. But a Perfonel Kefidence, according to the CameeLez, is not ** 4+ 
requir d of fuch Rewors a> lave Wiears placed under them in their Due 
netices: But this is only true, when their Parith Church is anneyd to 

“2242 fone 


- <— 


462 Parergon furis Canomct Auglicanz, 


fome Prebend or Dignity ; for then the principal Perfou is excus‘d frera 
*X 3. 5-30 a perfonal Refidence by reafon of his Vicar *, whois bound to com 
ftant Retidence ; and becaufe fuch Principal is oblig’d to refide on his 
greater Bencfice : But this reafon dees not obtain, when there isa ReAtor 
and Vicar in fame the Church, and fuch Church has no Dependance 
ch another Church: And hence it is, tliat a Parfon who has an inde- 
p-ndent Church is not excusd from Refidence, by reafon of a Vicar 
which he has there. Nor is it any Objection hereunto (perhaps) to fay, 
that fuch Reftor has not the Cure of Souls, but the Vicar hasit: For 
the Cure is habitually and (as we fay) guoad Proprictatem lode'd in 
the principal Reéor, tho’ as to the Exercife and Effed of that Cure it 
{ Auch. inc. js in the Hands of the Vicat t. 
3°-%:3:5* AY Bifhop is of Contmon-Right oblig’d to a Perfonal Refidence at his 
: Church on all Sundays or Lord’s-Day's in the Year: But by Orho's 
* Tit. 21. Conftitution ’tis faid *, That Bifhops ought to refide and attend their 
Churches, particularly, on Sundays and Holidays during the Time of 
t Lindw. lib. Tent and Adventt. And in another Conftitution ‘tis {pecifically eaorefsd, 
Bee” wiz. de die Gene: For then they ought to be prefent at their Churches, 
au. according to the Remifh Worlhip and Difcipline, ad conficiendum Chrif~ 
ma; and tho’ we have in our Church rejected the Superititious and Ido- 
latrous Part of their Worfhip, yet an equal Reafon holds for the Bifhops 
frequent Prefence at his Cathedral, and in his Diocefs, not only for the 
Adminiftration of the Lord’s-Supper, but for the other Duties of his 
Office. And ifa Bifhop has feveral Cathedrals and Sees, as in the Di- 
ocefs of Bath and Wells, and of Litchfield and Coventry, he may at 
cettain Seafons, and on certain Holidays, be Refident at the one, and 
at certain Seafons and Hlolidays be Refident at the other: For Cathe- 
+X.17.4 dral Churches are in our Books ftiled Epifcoporum Sponfe +, with whom 
the Bifhop ought to refide ; and, therefore, in this Cafe (fome fay) a 
Bifhop may have two Spiritual Wives, tho’ this feems abfurd; for the 
whole Diocefs is his Care, and not his Cathedral Church alone. 

I have already remember'd, that the Refidence of a Beneficiary is his 
confiant and continued Abode in his Parith, with a firm Mind and Pur- 
pole of performing that Service, which is required at his Hands ; be- 
caufe ‘tis to little Purpofe for a Clergyman to refide at his Bencfice, if 


IX. 3.5.30. He negle&s the Cure and Service of his Church ||. And, as co the con- 
x.3.43.  flant and continued Abode at the Place of bis Benefice, this ought not 


to be underftood with that Severity, as that he fhould never abfent 
himfelf from thence ; for Words ought to be takenin a Ciei/ Accepta~ 
iD. 8. 1-9 tion“. And this is true as well in refpect of fuch as have Dignitics, as 
VL «6+ in regard of thofe that-have a Diverfity of Benefices; as onc Benefice 
Refidentian. with a 'Title, and’another iz Commendamt ; and alfo in refpe& of fuch 


12 i . ~ as have dependant Benefices+. But where a Benefice has an Ouas or 


& 33. | Charge annex’d:to it, or has only onc Minifter, there the Word (Ref 
wee a de dence) is taken in a ftri@ Senfe ||: But in a Place or Parith, where 
& 30. there are more Minifters than one, it is net taken in fo contin’d and 


* go Dit. 2, fri a manner *. Hence it is, that tho the Word Refidcace may be un- 
derftood feveral ways; yet we ought never to ufea fubtle or cunning 
Interpretation thereof to the Prejudice of the Church; but fuch an, 
Expofition of it only, as to avoid all Frauds, Collutions, and Neegli+ 

+X. 3.23.3. gences whatever f. 

If a Dean of a Cathedral Church, Archdeacon or Benefie’d Clergy- 
man does not refide at his Church wherein he has a Deanery, Archdea- 
conty or Ecclefiaftical Benefice, he ought to be cited and admonifh’d 

#X. 2.4 8 to return to his Church by a Time prefix’d in the Citation?; and if 

he 


he fll! not them rereen thather witha thefaid Term, or alledke fame 
juli Carte od Logedamunt, -bedbail bedepew’d af Irs Demery, Arche 
duacomy, ay Denchte, and another Perien fubitimmad in ins oom * 
And iho ismere effeclly trac, uo he hes ase alsfent, Geom daemon low 
any lowgtiy aj Time, ud tee Intendiot the Churgh nequires ehe Aid 
and Pretionce of the Perio thus contwimgindly tofencing motelf ft. Bat 
if he thes Loe only alebemt from thyce for ¢ fimall Specwct Line, w 
Tew poteruptory. is not ygedily preioed ;. nor thall he profently umderge 
the Pinifhveend af Contumecy on thia feccount. Buy belickes atm Puaitlye 
minis Whieh ate wlltched in Lovo Comtyotiefe, on Puir-bbetihiot Chevy 
who rather ceufieto follow their Pleafures than attemd ue Litiehwrge of 
their Duties they do by the Cane Lerg commit a aprtal Sey ma 
ne, Rughts to the Profits of their Keclefiattical Lixings: Amd acgowdiing 
to the Archbithop ot Iverence, if they receive fuch Pretit they flail ow 
oblig’d to refund the fame, fince the Revenues of the Churely gar the 
Stipends of fuch as do Service therein \ For Uw princiyal fwd of a 
Clerk’s Relidenes ought not to be tip collecting the VYruits aad Vrotes 
of his Geneice, bat for thy Sake of miminillring Divine Seevicw, ris 
aind only in confequence herscf he obtains the Preity of lis Uereide. 
Yor if a Cima comes princapally ta Church fer the fake olf obtains 
nitty Luere, ein his Duvily ‘Diliributsens, it will ig tie Reet Chairch 
be deem 'd waeated Sumuny in kim at leat. By a Statute of tha Heal 
of Piag/aeal “, every Spivitaul Perfun promoted to any Archdesceney, 
Deanery or Dignity ia any Cathedral or Collegiate Churgh, or being 
benched with any Parfunage or Vicaridge Shall be perfonaliy Befident 
and aikeding upon his fuid Dignity, Prebend or Genetice, or one of them 
at leaft; on Pain to forfeit for not being fo Refident by the Space of 
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one Month together, or uf two Months (to le accounted at feveral- 


tintes) in any one Year, the Sum of Ten Pounds to be divided actween 
the King and the Profzcutor. but by the 23h Heg. 8. cage 12. the 
Charesllor, Vice-Chancellor, Conumilary, Rulers of Colleges and 
tall, Dedwrs of the Chair, and Readers of Divinity in aither el ihe 
Univerfitics, are excus’d from a Perfone) Kefidenee, provided they retide 
in the Univerlities: and fo likewife are Derfonsy wader forty Years of 

ge living in the Univerlities, with their Bifhep's Licence om the Score 
ot Study: But all other Perfons are liable to the Venalty of the Sm 
tute of the 21/7 Hom & rap. 13. And by an Actin the Ruign of Quen 


Ebiaebeth f, no Leafe aade of any Bencice oy Decleliaftical Promerjien. 


with Cure, or wiy Part thereod, Cand not impropriated) fhgll emlumy 
any lenger then while the Leflerthall be Ordinarily Ketident. aad ferviing 
the Cure of fich Benutice, without Abfenee of cighey Dayu im aay com 
Year, but that every fuch: Leathe, gs fom ott 12 0” cme “Port thuneet (onl 
come pita any Pffelien we Ufo abace forbidden, or immediately apen 
fuch Abfence flall ceafe and be void: And the Inebken? fo nile 
ine thall lef @ Years Profit of bis Benetier, to be difiebumed by tle: Or- 
dinary among the Poor of the Verilh. 

It has been a Doubt amen, the Schoalmen, Whether Peefons may ie 
excusd from Jkelidence in Poiet of Confcirrice ; becwufy an Olligecien i 
this refpeet ones pureed, eawnot be taken away, gs Ebates and “Vhinggy 
Peeleliaftical cannot be aliensted”. Tut as we ought often te Mey 
Right, pccaufs the Laws whereby we wequire a Thing, may fonmetnenry 
be limited und reftrained en a good Aecqunt, the Legitlaters Mapd lege 
ingcilwacys to Ge megurded: Su (fay thers Calaids) we Ought fqmeriemnce 
to depsit from the Rigews at the Law, wind te Fellow the Tapsiny of ct, 
Whien glows qi Nensiellicegcy in txamy Cafe: reckun d tp in the oa 
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Law. As, Firff, a Clerk may be abfent from his Church, ifhe be in 
the Pope’s Service *; or waiting on his proper Bishop +: For thofe that 
are in the Pope’s Servic (fays the Abbot +) feem to be in the Service of 
the whole Church. Thusa Bithop may, according to the Papal-Lazw, 
make ufe of the Service of his Canons, and withdraw them from their 
Duty in Divine Service ; and they fhall be reckon‘d as prefent at their 
Church. But fome will have it, that the Bifhop can only call two of 
thefe Canons to his Affiftance |! as Chaplains; and others hold this to be 
left entirely to his Diferction. Again, a Clerk may abfent himfelf from 
his Church if he be in the faithful’Profecution of his own Rights, as at 
Law, and the like * ; or if he fhall be abfent on the Score of his Stu- 
dies in the Law or Divinity ¢ : But, according to-the Council of Tyenr, 
no Perfon fhall abfent himfelf any longer than five Years on any Ac- 
count. But yet, in all the aforefaid Cafes of Abfence, the Clerk ought 
to acquaint the Bifhop with the Reafon thereof; and to defire his 
Approbation. 

If a Clerk does not refide on his Benefice, he is prefum’din Law to 
be Non-Refident upon an unjuft Account +; unlefs he alledges and proves 


_ a juft Caufe for his Non-Refidence ||: And, therefore, ‘tis from hence 


inferr'd, That a Clergyman ought to be cited at the Church where he 
is prefum’d to keep his Refidence, as is prov'd from the aforefaid Chap- 
ter quoted in the Margin. See alfo Alciatus his Treatife of Prefump- 
tions *. Anda Reétor or Parfon who does not refide at his Parifh- 


Church, or puts not in a perpetual Vicar, when his Church is annex’d 


{ Lindw. lib. 
3. Tit. 4.cap.- 
ae 


to a great Prebend or Dignity (as atorefaid) fhall be depriv’d thereof : 
For he that has a Parochial Church, ought regularly to ferve the fame 
in his own proper Perfon according to due courfe of Law, and not by 
a Vicar ; unlefs (perchance)-fuch be annex'd to a greater Benefice, in 
which cafe he may ferve the fame by a perpetual Vicar canonically in- 
ftituted thereinto ; and hence came Sime-Cures ammong us. And the 
Vicar was to have a fuitable Portion out of the Profits of fuch Church 
under Pain of the Re&tors Deprivation, ifhe did refufe the fame: And 
fuch Church was to be conferr’d on fome other Perfon, who was both 
willing and able to fulfil the faid Duty of Perfonal Refidence therein 
himfeif. Indeed, our Pluralifts have urged many Reafons and Pleas in 
Favour of Non-Refidence, aéthat there is an Allowance given by the 
Law to feveral Perfons to hold more Benefices than one, and fince the 
Diftribution of Benefices is not by the Law of God, but by the Law of 
the Land, what Fault is there in ufing the Privileges which the Law 
gives? But there cannot be a conftant Perfonal Refidence in more Places 
thanone. Again, the general Service of the Church is more to be -pre- 
ferr’d than taking care of a particular Parifh ; becaufe the neceflary 
Duties of a Parifh may be fupply’d by Perfons approv'd by the Bithop, 
and a fingle Living feldom attords a fufficient Competency for Perfons 
to be capable of Publick Service. Thirdly, That the way of the Cler- 
gies Subfiftance now is much alter'd from what it was when Celibacy 
was enjoyn'd them: Fora Competency was always fuppos d, where Refi- 
dence was ftri@ly commanded ; and what was a Competency to a fingle 
Perfon is not fo toa Family. Fvarthly, That the Church has a Power of 
relaxing the Severity of ancient Canons from the diiferent Circumftances 
of Things; and when the general Good of the Church may be more 
promoted therein: And in the removal of Clergymen from one Dio- 
cefs to another, and the Tranflation of Bifhops. Fifth, That the 
cafe is now different, as to Difpenfaticn, from what it was in the Ro- 
mifo Church, as to the Number of Benefices, and the manner of ob- 

taining 
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taining thom: That a general ReAeairt is lgid om Pluralicies, and the 
Metropolitan is now the Judge, when LD fations are fit to be granted, 
Thefe are the chief? Angu ahs for Non-Refidence with us. we on 
the other fide “tis tale Phat in the fie Cooftieution of Parsehial 
Churches every Incumbent or Puffeffor was bound to a firich Refhlusice . 
39 appears by the Overal Canons esprefly made in Councils, enjoyning 
this Duty. But why do I mension the Canons fo. frequently decrced a- 
bout Refidence, {nce the very ature of the Cure of Souls indrfpenfably 
requires it: And thisisthe reafon which the Cafui/?s give * why aPer- xy. .au, 
fonal Refidence isnot commanded in Scripture, as otherwift it might. parr.) 
For if a Perfon be requir’d to do fuch Things whieh cannot be done P>™ 
without it, Ryfidence is imply'd. As a Pilot to a Ship necds no Com- 
mand to be in his Ship; for how can he do the Office or a Pilot out of 
it 2. Tet none think to excufe themfelves by faying, Dict oar Church 
only tekes them for Curates, and that the Bilbops bavw the Pafforal 
Chaise: Yor by our old Preeincial Couflitutioas (which are at in 
Force fo far as they are not repugnant to the Law of the Land) even 
thofe who have the fmalleft Cures are called Puffors; and Lindezood 
there notes; that a Parochial Prieft is fuid to be a Pajfor, and not » yi, . py, 
only by way of Allufion, but in refpe@ of the Cure of Souls, And the 3. :. 
Canon- Law declares, that a Paftor cannot excufe himfelf, $7 Lapas Oves 
comadit, & Paftor nefert t+. The Provincial Canon fays, that the Care . y. yy. 
of the Lord's Flock ought not to be committed to fuch Perfons, who are jon ata 
either wegligeat or igngrcet of the Charge or Guardianflip committed 
to them, ur know not how to be watchful over them, as they ought to 
be: So that the great Duty of a Paftor confifts in watching over his 
Flock, and knowing the Condition thereof, that he may awake the 
fleepy and fecure Sinner, inftru& the Ignorant, reclaim the Vicious, re- 
buke the Profane, convince the Erroneous, fatisfy the Doubtful, confirm 
the Wavering, recover the Lapfed, and be ufeful to all, according to 
their feveral Civcumftances and Conditions t. "Tis not to preach a Ser- , cee ia 
mon or two in a Week’s time to their Parifhioncrs, that is the main of +, Tiriim.3, 
the Duty of Parifh Priefts, but to apply themfelves fuitably to the Con- 
dition of their Flock: But he, who is a Stranger to his Fleck, and 
only vifits them now and thon, can never be faid to watch over it ; 
he may watch over the Fleeces, but he underftands little of the State of 
his Flock, c#z. of the Diftempers they are under, and the Remedies pro- 
per for them, 
Every Parifh Prieft is admitted to the Cure of Souls, and at their Ordi- 
nation they folemnly promife to teach the People committed to their Care 
and Charge. "Sis truce, the Cauoniffs have diftinguifh'd between Reéffories 
and Ficavidges, as to Perfonal Refidence: But we are to confider 
thefe Things. Pir/?, The Cunon-Law ttrily obliges every one that has 
a Parochial Cure to perpetual Refidence* ; and excepts only two Cafes, +x. 3.5 3 
cz. When the Living is annex’d to a Prebend or Dignity (as aforefaid, 
and then he who has it is to appoint a perpetual Vicar inftituted with a 
fufficient Maintenance: And, Secondly, after this Liberty obtain'd for 
dignify'd Perfons to have [cars endow’d in their Places, the Point of 
Refidence was fritly enjoyn’d to them: And we find in Déndwoud a 
difference made between a Perfowatus and Ficaria\ ; but this was fill .... 7. 
72 * ’ . * * » , (Lope Jor. § 
meant of a Vicaridge endow'd. And in another Provincial Conftitution (2, i. 4.00 
we read *, that an Oath of Perfoncl Refidence is required from all fuch fmee | 
Vicars, tho’ the Value of the Vicaridge did not exceed five Marks pee 7 4%* 7% 
Ang. which, 25 appears by Léxdevood clfewhere, way then deem’d fufh- *“" 
cient for Aluintenenice and Hefpitality. And to cover" the thameiul 
Aaaaaa Dil- 
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Difpenfations that were commonly granted to the higher Clergy, un- 
der the Pretence of the Papal Power, the poor Vicars were by a Con- 
“Tit 10 Mizusion of Otho* bound totake a ftria@ Oath of continual Refidence ; 
and without it their Inftitution was declar'd to be null and void. But 
even in that Cafe the Glofs there fays, Thar they may he fome time ab- 
fent for the Benefit of the Church or State, but not for their own parti- 
cular Advantage. But the Obligation in Point of Confcience ftill re- 
mains the fame, tho’ di/penfing with Laws may take away the Penalty 
of Non-Refidence in fome Cates. Fobn de Athon, Canon of Lincoln, 
who wrote the Glofles on the Legatine Conftitutions, does not deny but 
Reétors are as well bound to Refidence as Vicars ; but thefe are more 
ftri@ly ty'd by their Oath ; and. becaufe a Vicar cannot appoint a Vicar, 
tJoh.deAth. byt a Parfon may Tt. 
in Tits to, A Faculty for Non-Refidence is in refpect of any other Perfon than the 
Pope himfelf, by the Canonifis ftiled a Licence: But in refpeé of the 
Pope "tis called an Indulgence +. And hence I infer, that, according to 
the Papal-Law, no other Perfon but the Pope can grant an Indulgence 
touching Non-Refidence; becaufe as this.is contrary to the Common 
Law of. the Church, and in Prejudice of the Papal Power ; fo a Bithop 
cannot grant an Indulgence, tho he may grant a Licence; becaufe this 
Word Licentia does not import a nuda volumtas, but a Grant made 
{| Baxt.inl.9.on fome good Caufe or other||. Therefore, tho’ no Perfon inferiour 
D.341 0 the Pope can grant an Indulgence fora Parfon to abfent himfelf from 
his Bencfice, which the Pope can do without any Caufe exifting ; yet 
fuch an inferiour Prelate may without the Pope granta Licence fora 
Parfon thus to abfent himfelf, provided it be granted on fome good 
Confideration or other. The Canoniffs likewife make a DiftinGion between 
Abfence a Choro (asthey ftile it) and Non-Refidence : Becaufe he is faid 
to be Now-Refident, who does not live in the Place where his Church 
ftands or his Benefice lies; but he is faid to be abfent a Choro, who 
is not prefent at, and atteriding on Divine Service, tho’ he lives in the 
Town or Parith where his Benefice or Dignity is fituated.. 
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Of the Refignation of an Ecclefiaftical Benepe. 


USHS'T fometimes happens that a Prelate or Rector of a Church 


HS does renounce the Right which accrues to him cither by E- 
‘a, lection, 'Tranflation, Inffitution, and the like: And this A@ 
ewe of Renunciation induces a Quitting or Relinguifhing of the 

= Church or Prelacy, which fuch Perfon has claimed by Elec- 

tion, Tranflation, Inftitution, @c. And it is commonly called with us 
a Refignation. Now a Refignation, therefore, is defin’d by the Canon- 
Law *to be an Abdication ora Departure from that Right, which a 
Bifhop, Prelate, Dignitary or Benefic’d Perfon has in his Bithoprick, 
Prelacy, Dignity, Benefice, and the like, made by the Permiffion and 
Confent of his Superiour, or the Chapter of the Cathedral Church, on 
tX.19.4&9. fome juft Grounds or other. And fuch Refignation is by the fume Law 
/'faid to be Twofold, viz. Spontaneous and Coatied. The firft is, when 

the 
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tle Perfon renouncing dots with a free Mind and Will, and for fome 
lawful Caufe or other, refign his Right into the Hands of his Superiour®, « x. 1. 9. ¢, 
A coetfed Relignation is co Which is not made freely, but is extorted 
thro’ Fear, Force or Opprefiton, or procur’d by the Intervention of Mo- 
ney, or by the Means of fome unlawful Promifs, without any ju Caufe 
or Cénfideration whatfoevery. ‘The efficient Caufe of a Spomtancons | V1.1. +: 
Retimnation is the Will of the Perfon to whom the Right belongs, “** * 
whien he quits and departs from*: And the Porm of fuch a Rofigna- » x. 531.14 
tion is, that the Perfon renouncing fhould freely and voluntarily witli & -3- 
the Confent of his Superiour refign the Right, which accrues to him, 
into the Hands of fitch Superiour /zzply by a Term of Refigsation or 
Surrender, as Refigaw, and the like ; reciting the Caufe which moves 
him hereunto, and muking Oath touching the Truth thereof. And if 
the Perfon be a Bilhop, then by the Papal Law it is made into the 
Hands of the Pope; and if he be an inferioux Prelate or Clerk, then ‘tis 
made into the Hands of the Difhop, Chapter or other inferiour Ordinary, 
that has the Power of confirming or giving Inftitution unto the Bene- lee P< 
fice or Dignity thus refign’d I’. 7Qk 

Now there are fix juft Reafons on which Account a Superiour ought to 33% 
admit ofa Relignation, «72. A Confcioufnefs of any Crime committed, 
Debility of Body, Defect of Knowledge, great Scandal given, when the 
Peopie are intractable, or malicioufly bent againft the Perfon quitting ; 
and, according to the Papal Law, Irregularity of the Perfom*. Fiz/f, ++. ;. 9, 10 
A Confcioufnels of fome Crime committed; but then this Crime ought & z:. 
only to be fuch which may hinder and impeach him in the exceution of 
his Office after a Performance of Pennance, asSimony, Apoflacy, Schifm, 
and the like ; for tis not every Crime that will juftify a Relignation, 
but only fuch as will render a Man infamous ipfo Fure t, or which is +3Q.7.21 
committed in not obferving the Form of an EleGtton:. Secondly, A Debi- # *- 1-6-4 
{ity of Body is a good Caufe to wartant a Relignation ; but then it ought 
to be fuch as proceeds from Infirmity or old Age, or from fuch Caufe 
only as venders a Man incapable of executing his Paftoral Office |. Thi#d= yx. 1.9. 1~ 
iy, A Man may pray to be difcharged trom his Benelice for want Of 3. 7.4. 1.18 
Knowledge or fufficient Learning, oiz. if he has not obtaind a Know- 
ledge of thofe Things which relate to his Office: And here the Canc- 
niffs obferve, That tho’ a Defed of Knowledge be no Sin, but only a 
Punithment {; yet a neglect of learning thofe Things which he ought 
to know, is a Sint. Fourthly, the Malice of the People may oblige a 
Perfon to refign his Benefice, c#z. when the People are of fo ftubborn a 
Temper, that they will not profit themfelves by his Inftructions or good 
Example ||; or when the People perfecute their Paftor with open Force | _ 
and Violence, or with an inward implacable Hatred. A itd Reafon is 8S" 810% 
grace Scandalum, as when a Paftor is become fo odious for his Crimes, 
or for an ill Conduét of Life, that he has no Hopes of doing any Good 
in his Parifh or Diocefs *. The fixtd is every Irregafariiy in a Parfon, *x1.9.104 
which isan Impediment to the Ordination of a Clerk, without a Dit 
penfation, as Bigamy, Baflardy, and the liket. But few or none of jx. 1.6 > 
thefe are regarded with us; for in Axglend it is entirely in the Bithop’s 1 P% 
Breaft, whether he will accept of a Refignation or not. And if a Per- 
fon thus willing to furrender his Benefiec, fhall on the Bishop's Non- 
Acceptance of his Refignation, withdraw himfelf, and the like, the 
Bifhop may proceed to Deprivation, or put his Living under a Sequeftra- 
tion fer Contumacy, as by the Canon-Law. 

Lhave faid, That the Refznation of a Benefice ought tobe made sata 
the Hands of bin who bas the Power of admiring or inflitating 4 Clerm 
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thereinto, commonly called the Ordimary or Superiour, who ought to be 
fuch a Perfon as may alfo deprive the Incumbent thus refigning his 
enefice, whether he will or not, on the Score of fome hcclectiaftical 
Crime, whether fuch Perfon be the Bifhop to whom of Comenon Right 
it belongs in his Dicceds to grant Admitiion and Inftitution,esc. or whether 
hebe an inferiour Prelate, who may have this Power either by Cuftom’ 
referib’'d, or.elfe by fome fpecial Privilege *. And hence it is, if fuch 
a Refignation be made into the Hands of a Layman, though it be 
made fpoute pure, yet it is not binding in Prejudice of the Church 
or of him, to whom the Admiffion of fuch Refignation belongs, in 
fuch a manner, but that the Church or Superiour may reclaim the Per- 
fon thus refigning: But yet ‘tis valid in Prejudice to the Perfon ma- 
king fuch Refignation, if the Ordinary will ratify and confirm the 
fame ; fo that he cannot recover his Benefice again (efpecially) if the 
Ordinary admits of fuch Refignation +. For by fuch a Refignation the 
Poffeffion of the Benefice is loft, tho’ not the Property thereof; becaufe 
Poffeffion is loft by Intention alone +, but Property is not fo departed 
from: Andagain, becaufe a Refignation is not binding without the Bi- 
fhop’s Confent ||. But note, where the Ordinary does not receive and 
admit a Refignation made in relped of fome Benefice, it being made into 
fome other Hands than his who ought to receive it ; and is in Debate 
with himfelf whether he thall admit ic or not; and if the Perfon ten- 
dring the fame fhallin the mean while repent thereof, (the Afatzer re- 
maining cutive) he may without any new Inftitution cecrpy and repoflefs 
f of fuch Benefice, in the fame manner as he enjoyd it betore *. 
And thus in like manner a Refignation made into the Hands of a 
Progtor docs not make the Church void, without the Bifhop’s Acceptance. 
thereof, 

Every Perfon may, on the aforefaid Terms, refign his Benefice (if 
he pleafes) in order to make a Provifion for another Man ; provided, he 
does not deduce this A&t of Refignation im BRatia, that is to fay, 
provided he makes no Covenant relating thereunto, but does it purée 
cs liberaliter ; for if he makes any Covenant in relation thereunto, 
fuch Refignation is with the Canonifis deem'd Simony t. There is a 
tacit and an exprefs Renunciation of a Benefice, ec. And this exprefs 
Refignation is cither fample or conditional. A pure fimple Refignation 
is made without any Pact or Condition at all: But, on the contrary, 
the other ismade by fome Pa& or Condition or other. Upona pure Re- 
fisnution a Benefice is immediately void, and the Ordinary or Patron 
may (if he pleafes) collate a fit Perfon thereunto. But a conditional 
Refignation is feldom admitted; tho’ it may be fomctimes allow’d, 
when ‘tis made in Favour, of fome Perfon, whom the Perfon quitting 
the fame defires fhould be collated or inftituted thereunto, and not o- 
therwife | Which Condition ought not to be made before the Ordinary, 
becaufe fuch a Refignation favours of Simony +. And tho’ the Perfon 
leaving the fame may intreat the Ordinary to confer it on fucha one 
without any Taint of Simony, provided it be a fit Perfon (for clfe ’tis 
Simony ||): Yet the Ordinary is not bound to confer it on the Perfon 
thus recommended, fince a Collation after a Refignation is entirely in 
his own Difpofal, if the Church be vefted in his Gift as Patron. It has 
been faid, That ecery Refignation ought to be [poutanecus, and without 
Pear, Fraud, Force, and the like; for if it thall be made thro’ any 
Impulfe of Fear, Force, @c. it fhall be revok’d and annull’é ; and this 
afo holds true, and is tobe underftood in a Perfon conftituting a 
Progtor to makea Refignation in his Behalf. But then this ought to be 
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m juft and well-grounded Fear, and not a light and vain Act of Cow- 
ardice, but fucl as may happen to a Man of Conftancy and Refolution, 
And, therefore, if a Man be difpottefd of a Temporal Eftate; or an 
Lclefiaflical Living, by Force or Fear, he may be re-initated by a Pof- 
feifory Action or Remedy ; and ifa Surrender or Relignation be ( 
thereunto, the fudge may and ought (notwithflanding fuch Surrender 
or Rufignation) to reitore him to the Poileflion thereof: And fo fays 
the Clev/ and Cyomm- Law. But, Firf, ‘tis neceflary to prove, that an 
anjefe Force was inilicied on him ; for fuch a Force as is accounted juft 
is deem’d no Force at all: As when, in a Controverfy about 2 Bene 
fice the Judge finds Titizs to be wnjultly poflefv'd of fiuch a Benetice ; 
and, therefore, compels him by a Sentence of Excommunication to quit 
and abjure the fame. And by the Crov/Law when a Man is orderd 
to make Reftitution, he may be compelled thereunto masa Militari, if 
he refutes to yield Obedience to the Judge’s Decree. 

‘The Relignation of a Ben:fice, and the like, may be prov’d by Wit- 
nefles, whether it be /pontanesoas or not; and tof Wirnefles that 
dupole de non fpontaned Refigmatione are preferr'd to fuch as de- 
pote touching a /poxtancous Relignation : Beeaufe the firft are 
the Plaintiff’s Witnefles, which may prove a coaiied and not x 
{pentaneous Refignation : But ’tis difficult to prove a /poxnzneous Refig- 
nation, fince the Heart of Man appears to none but God alone. “Fhe 
Relignation of a Benefice is not prefum'd to be made vo/autarily, fince 
‘tis procur'd (perhaps) «ith much Labour and Expenee; and, from 
fuch Labour and Expence, the Refignation of fuch a Benefice may be 
prefumr'd to be Simoniacal: Wherefore, Bithops in fuch a Cafe ought 
to be very careful how they admit of fich Relignation ; and may law- 
fully require the Perfon religning to make Oath, that he does not quit 
the fame with any unlawful or fimoniacal View. The Effe& and Con- 
foquence of a Relignation is, that whatever is done after {ich Refigna- 
tion, which refpects the Office and Power of the Perfon that makes it, 
is nulland veid; and in no wife fubliftent: Wherefore, a Perfon that 
receives Holy Orders froma Bifhop that has refign’d his Bifhoprick, 
fhall not execute the Office of a Parfon. But yet ‘tis firft neceflary, by 
the Canen-Tiai, that fuch Perfon fhould not only have refign’d the 
Place of his Bilhoprick, but his Dignity likewife as well as his Diccefy : 
But we maintain nothing of the /ue/ibde Charaéter here with us in this 
refpect. Again, by that Law the Perfon ordain'd ought to have Kuew- 
ledge of the Bifhop’s Refignation ; for if he be ignorant thereof, fay the 
Papifts, he thall be veliev'd by a Difpenfation, as being not culpable 
herein. And ’tis the fame Thing if a Perfon knowingly or ignorantly 
receives Holy Orders from an excommunicated Bishop. Thus by 2 
Refignation an Incumbency to a Living is determin’d, if the Bifhop re- 
ceives the fame: And in a Donative a Refignation to one of the 
Founders or Patrons of the Church, (as it may be here made) is fuffici- 
ent, where there are more than one ; for it enurestothemall. Fide 
Title Doratree. And where there isa Refignation, it extends to all 
the Lands and Profits belonging to fuch a Church; for the Landy and 
Profits belonging thereunto are thereby given up as patfing with the 
Church itjfelf, tho’ the Letters of Refignation only mention the Church. 
See the Cafe of Faschid, v. Gaive. 
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Of the Sabbath, otherwife called Sunday or Lord’s- 
Day, and Feafts, Holidays, &c. in the Church. 


(Sh H E Word Sabbath is fometimes with us taken for the 
\Wsg| (GES) Seventh Day of the Week; and in this Senfe it ftands 
ise! properly, and is interpreted to be the fame Thing as Re/f, 
a7) becanfe on that Day the Author of all Things, according 
to the Scriptural Phrafe, refted from all his Works. The 
4 Word Sabbath is fometimes put for the whole Week in 
ers 18 Scripture *; as Fejuno bis in Sabbato, or, 1 faft twice in the Week : 
3 And fometimes ‘tis ufed for every Day in the Week, as primnd die Sab- 
+Marc 16. bati t, that is to fay, the firft Day atter the Sabbath, fecunda Sabbati, 
v.2&9 %¢, For the ancient Chriffvans having receiv’d a fet Account of the 
feven Days of the Weeks from the Fews, nam'd them as the Fews 
* Tertall,de did *: And, therefore, ftiled them the fir/? Day of the Sabbath, the 
Jejun. fecoud Day o the Sabbath, Gc. Sometimes they called them by the 
Latin Word Feria; for Feria is the fame with the Word Sabbath, de- 
noting Ref. And it was fo called fromthe Verb ferior, either becaufe 
the Sacrifices were killed on thofe Days, and Men apply’d themfelyes 
to Divine Werfhip, or elfe a Bertendis epulis, from the Banquets pre- 
pared. Therefore, as the ews term’d the Week-Days the fir, fe- 
cond and third of the Sabbath, fo the ancient Chrifiians alfo term’d 
them the fi/?, fecond and third Feria, making an Alteration only in 
this refpect, viz. That they kept the proper Sabbath Joly, as the 
Fews did ; but, obferv’d their Sabbath on the firft Day of the Sabbath, 
or Week, which they call Sanday, or the Lord’s-Day ; and fometimes 
the Cbriftian Sabbath. And this is called the Lord’s-Day, or the Chrifti- 
@m Sabbath, becaufe God did on that Day taife up his Son Felus Chrift 
¢Gen. capt. from the Dead, as on the Fewils Sabbath he refted from all his Works + 
or. Labours (if 1 may fo call them). For the Reafon why the Chureb 
has conftituted the Lod’s-Day in the Place of the Fewi/h Sabbath is 
#75 Dit. 5, manifold, ciz. Firft, Becaule Chrif# role on that Day from the Dead +, 
as juft now hinted, Secondly, Becaufe the Chriftiaw Church would not 
feem to fymbolize and agrée with the Fews in that Day, aind to ob- 
fexve their Ceremonies. Thirdly, On the Score of various and feveral 
Prerogatives, which this feems to have above other Days, as the Pa- 
pifls imagine. And hence we may obferve, this Obfervation of the 
Lord s-Day is not a Matter of Dicine Right but only founded on the 
Canon-Liaw, as all the Do&ors do confefs in Oppofition to the Opinion 
of Angelus and Syleefter: And; confequently, the Obfervation of this 
Day may be’ abrogated either by Cuftom or Human Authority, and 
changed into another Day, fince a legal Cuftom and human Authority 
may each of them repeal any human Law. And the fame Thing may 
be faid touching Feftivals or Saints-Day, as we call them, of which | 

fhall treat by and by. 
. But tho’ the Church may change the Day of the Chri/fian Sabbath, 
yet we know by the Light of Nature, that fome certain Day ought ‘ 
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be (efpecially) deputed and fet afide for Divine Worthip ; ame that 
all Perfons retitw= from their Labour ought to affit at this Worfhip : 
And hence ‘tis, that Jome cull the fourth Commandment of the Deca- 
logue a moral Precept, becaufe it dees wot from the Nature of Thing 
appoint and determine fume certain ‘Tome of Keft from oor Cabanas, 
ordainine one Day sathe Week to be delightfully fpent in the Worflrip of 
God alone; and this (they fay) belongs to Morality, But as ths Centr 
mandment (1 think) is only a Ceremonial Preeepr, it does not obligt 
Men entirely to ceafe from all Labours even on a Stiveday itfelf ; bur 
only from fech as are not Servile and uf Neceffity ; and this, becwufe the 
Ceremonials oF the old Law and (particularly) of the Semi Sabbath, 
are abaliih’d by the Death of Crit. By the ancient Cie/+ Law Perfons 
placed m the Country and aflign’d for the Husbandry or Tillage of Lands 
might freely exercife their Calling on the Lords-Day *% But this is 
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forbidden not oniy by the Taw of Aefes ¢, the Aigeelsq, and the Comn- ixed «4 


cil of Orange || ; but _dvecfins and other learned Divines think it to be * 


unlawful according tothe Law. But by the Cuftom of Holland the 
Matter is fo temper d, that "tis lawfal in Herceff Time to ent and ga- 
ther the Fruits of the Earth, which are vipe, on the Lond sD ; 
and to do all other necoflary Works, left fome Dansige Should enrfte ¢) 
them by any Delay. ‘This Privilege was granted to the People by Relpb 
Bifhop of Urrecdt *, and afterwards confirm’d by Kear can ‘Detfioné on 
the 157 of Fammery, 1592. And Mornacéns Tays, that the fame holds 
good according to the Cuftom and Ufage of Firwace. As to us heve in 
Fagland all Suadays, and other great Feftivals, were obferv'd by our 
Anceftors the ABrivains; and we find that in the Saxon Times, King 
dea madea Law, That if any Servant did work on the Lerd’s-Dim 
by his Matter’s Command, it was a fufficient Caufe to difcharge him 
from his Service, and to make him Free: But if he worked with- 
out fuch Order, the Servant was to be whipp'd. So likewife if a Free- 
mas worked on that Day, he was to be made a Bondman, or to pay 
Sisty Shillings, King fered, after him, made a Law, That Freedmen 
fhould enjoy their Liberties on the Lard s-Day, and certain Holidays. 
And when the ‘Diner had fubdu’d the Saxons, Covntus madea Law 
at (iachefer, That there fhould be no Market, Hunting, or Meeting of 
the People fer Cic7/ Affairs on that Day, unlefs in Cafes of Neceliity. 
Yet in the Normae Times Markets were generally held on the Lard s- 
Day ; and Lcclefialtical Synods and Councils for State Affuirs were 
foheld, as they may be itil. But it was afterwards decreed ina Provin- 
cial Council heid at Oxted, That Surdey fhould be obferv'd with all 
Reverence, and that no Servile Work fhould be dene on that Day, 
only Tillage and Sailing were allow’d, if need requir'd it: And avout 

30 Years afterwards, it was in a Synod decreed, That theve fhould 
be a general Reftraint from all manner of Work on that Day. But, 
notwithfanding thefe Reftrictions and Decrees, Fairs amd Markers were 
ill kept on that Day, and ufuxlly in the Chureh-yards, hecaute the 
Warfon had the Beneftt thereof, where they are kept in vaany Places at 
this Time ; and particularly St. Fcmes’s Vair held Yearly at Briffed is 
kept in St. “Fwaes’s Church yard. he fir Reflraint of keeping Mar- 
kets and Fairs on Saad, was in King Edaurd the Thirds Time, 
When a Statute was made }, enacting, That Wools might be esposd to 
Sale at the Staple every Day, except Suzday: Aad the like Kefteuint 
was afterwards made by Parliament in Henry tine Sixth’s =~ an 
Pain of forfeiting the Wares thus espos'd to Sale in fuch “, OG 
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be kept on Sundays, yet People might expofe Goods to Sale in. their 
Shops on thofe Days; and, therefore *, a Statute was made to prohibit 
Shoemakers in Loudon, or within three Miles round that Place to fell 
any Boots or Shoes on the Sabbath-Day, which implies that they might 
be fold elfewhere. But afterwards a Law was made t, That all Sua 
days im the Years fhould be kept Holy. “Vis true this Law was re- 
peal'd in Queen Mary’s Reign +, and ftood repeal’d till the fir of King 
Janies ||, who repeal’d Queen Alary’s Aét, but did not by exprefs Words 
revive the A@ of Edward the Sixth ; and therefore it was a Doubt 
whether King Edward’s AQ was in Force: But the Law fecms to be, 
that where one Statute which repeals another is repeal’d it {clf, it makes 
the fir! A@ which was repeal’d to be ftillin Force. By an A& of Queen 
Elizabeth *; no Diftin@ion is made between Sundays and Holidays ; 
for all Perfons are enjoyn’d by that Law to refort to their Parith- 
Churches, or upon Let thereof to fome other Church on thofe Days. 
Which brings menext to {peak of Holidays or Church-Fettivals, 

The Celebration of Holidays or Church-Feftivals (as we call them) 
on a Religious Account, is a Matter of Divine Inftitution, according to 
the Canou-Law, being founded (as the Papifis pretend) on the Old 
Teftament; and in Proof hereot they quote the fifth, twentieth and 
thirticth Chapters of Deuteronomy , and the twenticth Chapter of Fze- 
chiel; and would likewife infer it from the Words of the fourth Com- 
maandment. Indeed in all thefe Places of the Old Teftament we are 
commanded to fandify the Sabbath, and to keep the Secenth Day. 
The Secenth Day ays the Lord) fhall be, Holy unto you, a Sabbath 
and a Day of Reff t. But I find no exprefs Command for the Cele- 
bration of Holidays: And, therefore, this muft be by the Inftitution 
and Appointment of the Church, as really it was, not only to exhibie 
fome Token of our Joy for the Glory or departed Saints, but in order 
alfo to induce other Men to lead holy and virtuous Lives: and to 


. follow their Example +. But the Rowzi/) Church has added another 


Reafon hereunto, ziz. That we may by the Interceflion of the Saints, 
whom they pray to and we commemorate on thofe Days, obtain of 
God a Remiffion of our Sins, and all that we wifh for, whilft we ho- 
nour and worfhip his Saints. And by the Canon-Law the Pope and a 
general Council have a Power of appointing Holidays, aud alfo of ab- 
rogating fuch as the whele Church has xeceivd: But they have abro- 
gated but few; the Bufinefs of that Church being rather to multiply 
and increafe the Number of them, than to diminish the fame, on the 
Score of that great Profits their Priefts make to themfelves on thofe Days 
by Maffes and other ways.: 

Thefe Holidays or Saint’s-Days (as fome term them) as well as the 
Lord’s-Day, were in the ancient Church called Feffieals, not only in 
Imitation of the fewi/h Feafts, but likewife on the Account of drinking 
Wine and eating Flefh, which the Primitive Cbriffzans might or were 
commanded to eat and drink on thefe Days?. For there were in thofe 
‘Times fome Men fo Superftitioufly given, that they placed Religion in 
fafting upon thofe Days. Wherefore by the 582% Apoftolical Canon, 
Clergymen were forbid to be found fafting on the Lord’s-Day, or on 
any Sabbath-Day (except that of Ea/fer-Eve) under Pain of Depofition 
from their Orders: And if any Layman was criminal herein, he was 
to be fufpended from Church-Communion. And “tis further enatted by 
thefe Canons ||, ‘That if a Bifhop, Prieft or Deacon did not ufe Fleth 
and Wine on Feftival-Days, he fhould be depos’d as one having a fear'd 
Confcience, and as a Caufe of Scandal, They that abftain’d from Wine 

; and 
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and Fleth did it out of an Opinion, That the Creation was evil, and 
thet the World was not made by the Father of Fefar Chri/?. 

Ifa Clergyman {hall abfent himfelf from his Churely on foleam Feait- 

Days (fays the Canex-J am) e¥c, on our Jord’s Nativity, on the Dips 
phanty Eafter-Day, or Uf )it(un-Day, aad had rather follow his Secular 
Gains than the Service of God, he {hall be fufpended frorn the Com- 
munion of the Church for three Years: And a Prieft or Deacon hall 
in the like manner be liable to the fame Cenfure, 1f he abfents himfelf 
from his Church forthree Weeks together*. Again, ‘tis enjoyn’d by ©» a.1.29 
the CenseLaw, That the Feat of Penterof, or Whitlan-Tay, thall ~~ 
not be obferv’d with lef. Joy and Reverence than the Feaft of Hefler t+ 436 Dat a 
For as we fait on tho Suléuré ays the Law) and keep the Pigils of 
cach Feltival, fo we ought to celebrate both the faid Feails with the 
like Mirth and Devotion. From what l have here faid, it may be ob- 
ferv'd, that the ancient Cune-Lac does not boaft of the Antiquity of 
many Feftivals in the Church, Corgis Nativity, Epiphany, Bufter- 
Tee, and Pewrecoft being all the ancient Feafls of the Church ; “and 
what have been introduc’d fince (I fear) have been rather appointed for 
the Sake of Oblations and Offerings to the Pricfts than on airy Religious 
Account, tho’ fome Good to Religion may flow from hence ; and, there- 
fore, 1 fuppofe our Church continues them; For I cannet find trem 
any Ruading of mine, that we caa trace what we call the Seiad os 
Days higher than the eighth or ninth Century, if we fellow good 
Anthority. 

Bet ithas been a great Difpute among fome Men, when a Feaft or 
Holiday fhall be faid to commence. ‘The Canonéffs fay, that fuch a 
Day does uot feem to be camputed de Me(perd ad Velperam (as the 
Divines, and (efpecially) the Speamifa Clergy maintain): Nor ought 
fuch a Cuftom or Ufage of computing to be regarded, fay the Caze- 

‘8s; bzcaufe’tis exprefly Gid in the Canex-Lem, that the Day thall 
comm nee from the middle of the Night, and fhall end at the Midnight 
foliawing ; or (at leaft) that it fhall begin in the Morning at Sun-rifing, 
and end in the Evening at Sun-fetting. But in the Council of Terre 
geing 1, Where we find the firft mention of any Monks in Spam, it was pA. D. 516 
decreed, Uhat after the maaner of the Fecpi/a Sibbath, the Lard’s-Day 
fhoud begin on Saterdan kLyening; and hence it is, that among the 
Spaniards, the Cuftom of keeping of Holidays aad Rejoycing on Sz- 
tavday Nights fill remains. But tho’ the Cae-Lacs will nave the 
Obfervance of the Lord’s Day to be a FP elperd ia Felperam), yet it fays, iX.>9 1 
that the beginning and esding of Holidays thall be govern’d according 
to the Importance of the Day, and the Cuftom of the Country where 
tis obferv'd *. Im Civil Aifairs the Day (indeed) begins and ends at ae 
feyeral Hours, according to different Refpects ; for in refpec& of Matters ~~ 
of Judicature it begins in the Morning and ends in the Evening, and~tis 
the fame Thing in Matters of fervile Employment. But in the Romih 
Church, as to the Celebration of Divine Swrviee, it begins in the Even- 
ing from their Fe/pers. 

“Tho it be lawrul even by the Cazox-Lew to work on Holidays in 
Cafes of Neceffity ; yet by that Law it is not Lewful to take an Oath on 
fuch Days, nor to held Pleay in Canfes of Blood {, nor ought Civil Caufesay . 
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to be heard and determin’d thereon ; and whatever Procefs at Law or 
Sentence fhall be given on fuch Days, it fhall not be valid, tho’ it i 
done with Confent of Parties,: And thiy holds good in refpr&t of 


Caufes whatfoever, unle& Piety or Neceffity be concern'd. But here I 34 aes 
only fpeak of fuch Holidays as are enjoin‘d by the Authority of the 
C cecece Church 5 
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Church: For there are other folemn Feftivals, which are introduc'd 
and commanded by Princes on the Account of fome fignal ViGory over 

in the Enemy, or the Birth of a Son, and the like, which are called Ferig 

Sam. §.Oua- Tepentine s and for other Civil Matters to be done “. And the Reafon 

liter. x. 2.9. the Jaw affigns for this, is, becaufe fuch Holidays are not enjoin’d out 
of Reverence to God, but for fome other Reafons of State: But if we 
would know the true Reafon why the Romi Church depreciates thefe 
State Holidays, we may conclude it to be from hence, e7z. becaufe there 
are no Altar-Oblations on thofe Days for the Priefts, 
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Of the Sacraments, and the Law conceriaime them. 


Cteh As E Words Sacrament, Sacrifice and Myfiery de each of 
mene them bear a different Signification according to the Cano- 
Bes) wiffs. For a Sacrament is defin’d by them to be a viftble 
© Form of invifible Grace *: Buta Sacrifice is a holy Rite, 

which (they fay) is made by fome myttical Prayer, and is 
a vifible Thing t+. Anda Mifery is a vifible AG apply'd 
toa Sacrament, containing in itfelf a fecret Difpenfation. ‘The Sacra- 
_ ments in the Romi/h Church are feven in Number, ciz. Baptifm, the 
co Dit. Body of Chrift x, which we call the Lord’s-Supper, Extream Unit ion |, 
126.Q. 7.1. Pennance*, Matrimony, Confirmation +, and Orders. But we Prote- 
*Pen, 1Dift. fants of the Reformed Religion acknowledge only two as generally ne« 
ae ceflary to Salvation, viz. Baptifm and the Lord’s-Supper, the laft in 
other Terms called the Huchariff and the Holy Communion. And thefe 
adi. bo Sacraments ought to be freely given to fuch as defire the fame, without 
& qs,” +any Fee or Demand made by the Prieft forthe Adminiftration of them * : 
But yet the Canon-Law fays, that the Ordinary may compel the Laity 
to obferve laudable Cuftoms, which is the fame Thing as to allow the 
Clergy to make a Demand in feveral Cafes. I have already treated of 
Baptifm in its proper Place; and, therefore, I fhall only here fpeak of 

the Eucharift in a particular manner. 
—— Now this Sacrament of the Eucharif? is typify’d out to us by the 
& a. Prophet Malachi + ; and ’tis plain, that Infants were in St. Cyprian’s 
Time admitted hereunto, and did in his Country receive the holy Bz- 
chavift ; which, indeed, was a juft Confequence of interpreting St ‘Fobn's 
Gofpel, ciz. Except ye eat the Flefh of the Son of Man, and drink bis 
#Cap.6.v.53- Blood, ye have no Life in yout; as refpeding the holy Eucharif ; 
fince upon the Foot of that Principle Children could no more be de- 
priv'd of the holy Euchariff than they could of Baptifn. And as to the 
Preparations neceflary hereunto, which are fo much contended for by 
fuch as would be glad to have Confeflion of Sins made to them, the fame 
Objections might lye againft Infant-Baptifin, as againft Infant-Communi- 
on, But tho’ this Practice obtain’d in St. Cyprian’s Time, yet Lertullian’s 
Silence herein, when he had a juft Occafion of mentioning the fame (on 
his giving Advice againft Infant-Baptifm) gives fome Reafon of fufpect- 
ing, that it was not much pradis'd before Crpriau’s Time ; and, therc- 
fore, not very general, The’ after Cyprian’s Time it continu’d in the 
Weflern 
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li Gers Church very Go till the cleventh Century ; whon the 
aifard Deetrine and Belief of Trent ub fast ipplanted it. Ih aticigat 
‘Times the Bifhop’s were wont at the Feaft of Aefir, whi was the 
gteat Time of Receiving te fend the Excherif/*t to other Bilhops in ths 
Name of Medegie: Sut this idle Cuftom wee at length forbidden in 
tne Council of Lesdicea*. And from this Sending the Fucharift a- sey), ; 
yeut to th: Communicants the Pawi/ls now call it the Maly or fife ? 
in the Latia ‘Tongue. 

The Ronis Church ding: ifhes their Sgcransents into Necfaury and 
Filuetary ; making Orders and Matrimony to le _onty eofearary Siucita- : 
ments. ‘Beipiifis: they flile Sacramentam inirantzeng qf. The Fach res 
vilt SACHEM CT Fi? progrcadrentsim 5 and fer that Reafin it fs alfo ealled i 
a P4atiewm 3. Pennauce they term Sachuntentaee nitomminng |, Ewtream | 2° O > 
Undtion Secrameitem exeuntiaan*. Aad Confirmation is with them tae 7 
Sacramenium prananiiea t Vout asthefe are Diftinctions little known *Cons14t. 
to thofe who only maintain two Sacraments ngceflary to Salvation, I will * 
diftaits this Enquiry, and proceed to fpeak of the Law tcuclung the Sa- 
crement of the V.ord’s Supper. And here, 

By 2 Provincial Conttitution in Lérderged' all Laymen are to be ad- ain Tiss 
moaiwth'd and put in Mind of receiving the Machari/f or holy Cemgm- '® & 
nion thrice ‘n the Year, as by King Fames’s Canons ), cia, at Fur”, oy aks 
[PF hitlontide t and Cbriffands 3 and likewsfe according to the Dirudi.qn 8 iin abet. 
of the Cunca-Lce it tel And before the faid Fait they ought to !* oo 
prepare themielves for the Receiving hereof according to the faid Con- pal 
ftitucion, by fome Acts of Fafting or Abftinenee, as the Pariih-Prief 
shall advife . Some Perfons formerly were fo fuperititioufly bent, thet 4 rindw ae 
hefore Chrifmas (following his Advice) they would abftain from Fledl pw. 
during the whole Time of decent; and before Baffer fated the 
whole Lear, or (at leaft) the gveateft Part thereof; and likewite 
be ore Whitfoxtide from the fir Day of Rogation-ll eek ll Wiei- 

Seadae. And by this Conftitution whoever fhall not onee in the Year. 

fat leaft) ois. at after *, reevive the holy Communion, unlefs he. be" ¥5-7°-** 
advis'd by his Prieft to ab%ain from thence, fhall in his Lifetime ke 
fufpended ab Tngreffs Ecclefig, avd after his Dewth be depriv’d of 
Church-Burial. But this latter Part of the Conftitution, which is Penal, 

has Inf its Fore. Again, tho’ the Sacramentymay be receiv amd ta- 

ken from wicked Minifters, as long as they are tolerated to admipifer, 
thom +; becaufe fuch unclean Wretches cannot defile the Sacramene i, 4.2 
and fince tis the holy Spirit which gives Efficacy thereunto by wnatever #1. ( « 
Min.fters they are exhibited 1: “bet they ought not knowingly, ac- (‘2 
cording to the Caace-Lac, to be receiv'd from a Heretick * indtien’ 

And by another Conftitusioa in Liadewed}, no one ought to adminifter * 1%. Ti. 
the holy Commuaioa or the Sacrament of the Eucharift, tothe Pa- ‘* “~ 
sithioner of another Curate, without the evident Leave of fuch Curate. 

And this is in Conformity « the Conm-Lew, whien fays, That the 
Sacraments arc only to be given to the Parilhioners}. But yet this Coti- »:6c, 1,10 
fituticn or Ordinance does not extend it felf to Travellers and Pil- 

stims ; nor ought itto be in Desogation of any Cafe of Necefkey; fur 

a ‘Traveller is a Pavifhioner to every Church where he comes", Por” “tt ?-» 
as in Cafes of Neceflity every Presbyter may, according te that Law, ~ ts 
lear the Confeffion of another's Parifhioner: ; fo im the lie Cafee $262, @t2 
Presbyter may adminifter the Lucharilt |: But this Sacrament ae  srDiiha3. 
not to be exhibited by any Clerk inferiour toa Presyter in the Remif® \ 0.» m. 
Church * ; but ‘tis otherwdfe with u- the’ a Deacon caunet confeentpe [OF * 
tle Elements of Bread and Wine, ~S 
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In the Romifo Church at the Celebration of the Hof or Eucharitt a 
Bell ought to be rung, to the cnd that all fuch Perfonsas cannot every 
Day attend the Celebration ofthe Mafs, may be on their bended Knees, 
wherefoever they are, either in the Fields, or in their own Houtes, re. 

And in our Church, becaufe there can be no Converfion to God, 
where the Sacraments of his Church are contemn’d and fet at naught, 
it is enacted by.4 Statute of Bdward the Sixth *, That no one thall 
fpeak or do any Thing in Contempt of the Holy Sacrament, under 
Pain of Imprifonment, and to make Fine and Ranfom at the King’s 
Pleafure. And three Juftices of the Peace (one being in Qxorum) have 
Power to take Information by the Oath of two lawful Witncfles or Per- 
fons (at leaft) touching the aforefaid Offence, and to bind over by Re- 
cognizance every Accufer and Witnefs in five Pounds each to appear the 
next Seffions to give Evidence againft the Offenders, who are there to be 
enquir'd of before three or more Juftices by the Oaths of twelve Men, 
and to be indifted, if the Matter alledg’d againft them be found true. 
Three Juftices of more. have likewife Power to fend out two Writs, 
viz. a Capias and an Exigent, and a Capias ut-lagatum againtt fuch 
Offenders in all Counties and Libertics ; And upon their Appearance 
to determine the Contempts and Offences aforefaid, or to take Bail for 
their Appearance as aforefaid. And the Juftices have alfo Power to di- 
re& a Writ in the King’s Name to the Bithop of the Diocefs where the 
Offence was committed, by which he fhall be requir'd to be prefent him- 
folf, or (fome for him fufficiently learned) at the Arraignment of the 
Cflender, and to give Advice concerning the Offence committcd. 

And as the Sacrarnents are not to be given to fuch as are not under 
the Cure of the Prieft that adminifters themt; fo they ought not tobe 
given to harden’dand impenitent Sinners, nor to Schilmaticks, and the 
like: For they require not only a good Difpofition of Mind towards 
Religion, but Repentance of a paft wicked Life. 
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Reformation: For I meet with two adjudg’d Cafes cited in Fire 
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Aivn times Geeds out of Churchesard, be tht bes 4 RbOner iy oun 0 sé 
therein may Jue Pim ie the Chart Chrifticn, and ciapel bing t 

to the “Fudement and Sentence of the Spiritual Cenrt for rhis Wt. 

And dgain, *. If @ Ali takes Trees tit are growing in the Charcl- * th s 
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gavel, the Parfon may fue for then inthe Court Chritian, welt fop 
ovileee ajo. Yut Lindwoed fpeaking of Sacrilegr fayst, Tiere it, ij 11% s Tic 
nota Crime mere/p Ecclefiaticdl, becmufe the Ceanizanes thereof may (7°! °° 
belong to a Temporal Judge (at leaft) toveling the corpordl Punith- 
ment of it, with whom the ‘Z2/fafaw Code acres i refpect of the 
Civil Penalty thereof t+: And this HoPiem#s himfelf cénfeltes in, refpedt WG 05. ts 
of « corporal Punifhment ; tho’ "tis otherwife ir refpect of Church Cen- 
fures, Which ought to be inflicted on fuch Perfons as commit the fame op rindw. vt 
Now Sacrilege in our Beoks is underftdod two ways, eZ /7IGHy lupew 
and /argely, otherwife calied properly and daspreperty. “Uhe Cano Teg 
defines it to bea Violation or Ufurpation of a ‘Thine fieted ; ald fays, 
that it may be committed three feveral ways, ofs. Firf, In refpettaff a 


Man’s Perfon* ; as when one wounds or ttrikes ¢ Clerayiman. Secomdiy,)* 17-0 
In refpect of the Place ; as when any one violates the fmmuniti¢s of the {*% 
Church or Church-yard ft. And, Tdird/r, in vefpect of a ‘T 2 Ae 


when any one ufurps or Reals a Thing confecrated or deputed’ 16 “inc 
facred Ute, whether the Thing be taken away from a faered Plate, ce 
from a Place which is not facred ; or whether the Thing be not fa- 
ered, which is taken away from fome ficred Place; Anda Man is b ae Lopes 
faid to be guilty of Sacrilege [7°72 and properly, when he fteals a 
Thing facred from fome facred Plac-, id chis according to the Cfei/- 
Fuse: But by the Cenon-Law, either is fufficient *.~ In 4 fered and rp. se +9, 
improper Senfe of the Word, Saeriloge is extended to other Crimes: )° 4, 
And, in purfuance hereof, « Man infringing the Liberties of the Church,‘ * 
or invading the Eftate and Goods thereof, is called a facrilegious Per- 
fon: And the Perfons that do invade and occupy fuck Eftates a) aw 
appropriated unto Divine Ufes, are excommunicated as facrilegious Pei 
fons +, till they reftore the fame to the Church; and, moreover, by t'=Q:*3 
fome Laws they are punifhed in Ozadreplayr, and by ethers in D.- ** 
cuplum™, $12. & 
Sacrilege is punifh’d by the Common J.aw of the Church fiveral “? * 
ways. As, Fir/f, by au Excommunication pronounc’d, or (as we fey) 
ipfo Jere): And this is trve, whea tis committed againft an Veelefa- yi-.Q.4.29, 
{tical Perfon, as by ftriking a Clergyman, and the like. Sucondlp, By 
an Excommunication to be prenoune’d c/z. when ‘tis committed againtt 
the Lftate and Goods of the Church ™ And fomerimes a Peeuniary * ++" 
Punishment or Fine is inflicted forSacrilege committed}. And fometimes 4 y. ;. 1-. . 
the Perfon was condemn'd to perpetual Infamy, and committed to Prf-n, 
or fentene’d to a Baniihment of perpetual Deportation *, by the Cream y 1). 4.1% 
called Relegation. And, /a//y, ix any one arrchted orfiruck a°Prieit, 
of any Clerk in the lower Degrees of Orders, he was liable to a Czno- 
nical Pennanee, and if he wat Contumacious, he was coerced with an 
Excommunication, And in all Cafes he was deny'd Church-Burial |, BS 5.1 # 
unlefs in the Time of his Sicknefs he reeviv'd Penance and Abfolution 
from the Parifh-Prieft. . 
But, according to the Céci/-Las, the Punifhment of Sacrilege is more 
fevere than by the Canons of the Church. For asthe Punitiment of S3- 
erilege among the Geeks was heretefore very grieveus, te Burning,” 
Drowning, and being thrown Headlong from fome Precipice ; fo, by the 
Romae Taw, afacrilegious Perfon was coademn’d to fight for biy Lite 
Dddddd with 


ol, 


477 


1 48.13.64 


TD. 48.134. 


+ 17,Q.4,21, 


i} An.38,H.3. 


* SiderfRep, 
p. 281. 


Tt Dyer. Rep, 
Be 99 


Parergon furis Canonict Anglicani.* ~- 
with Beafts, as Bears, Leopards, Lyons, &c.* And fometimes he was 
condemn’d to be burnt alive, fometimes to be hang’d on a Gibbet, fome- 
times he was condemn’d to the Mines, fomctimes banifh’d to an Ifland 
(in that Law called Deportation) and fometimes beheaded. But then 
this was only committed, when any Thing cf a facred Nature was 
ftollen from a facred Place, and notas by the Canon-Law, which makes 
it Sacrilege to fteal any Thing from a private Man, if it be depofited in 
a facred Place, on the Account of fome Injury done to the Place as 
well as to the Thing: For, by the C/e7/-Law, if a Thing of a privato 
Nature be depofited in a Church, and ftollen from thence, an Action of 
Theft, and not of Sacrilege, lies againftthe Robber ¢. But then the 
Canon-Law makes Ufe of great Moderation in this Particular, when it 
is not committed againft the Perfon of a Clerk by laying violent Hands 
on him, but only againft the Goods of a private Man, or the like, de- 
creeing, That fuch facrilegious Perfons muft receive three Admonitions 
before their Excommunication +. So that from what has been {aid it ap- 
pears, that the Clergy in former Times were more careful of their own 
Perfons than they were of the Goods and Furniture of the Church. But 
tho’ among the Heathens fome Offences of this Nature were punith’d 
with Death, and the Offenders were not allow’d the common Humanity 
of Burial, and all their Goods confifcated: Yet it was not punifh’d 
with Death by the Canon-Law, as already obferv’'d; nor was it fo pu- 
nifh'd with us here in England anciently. For in King Aifred’s Reign 
the Punifhment was only Pecuniary, «iz. The Offender was to reftore 
the Value of the Thing taken, and was likewife to pay the Value of 
his Head, which was about forty Pounds: But it was an Aggra- 
vation of the Fa& to commit Sacrilege on a Sunday ; for in fuch a Cafe 
he was not only to pay the Value of his Head, but his Hand with which 
he committed the Fa& was to be cut off ; but this he might redeem at 
the fame Price his Head was valu’d. And many Years afterwards the 
Punifhment was by Excommunication in the Ecclefiaftical Court, as 
being a Crime of a mix’d Nature; of which we have a remarkable In- 
ftance in Henry the Third’s Reign ||, when the King himfelf ftanding 
with his Hand on his Breaft, and the whole Houfe of Peers with lighted 
‘Torches in their Hands, pronounc’d thofe Perfons excommunicated, who 
malicioufly depriv’d the Church of their Rights, @c, then they threw 
down their Torches extinguilh’d and fmoaking, and all of them pro- 
nounc’d thefe Words, wiz. So let all thofe who go againft this Church 
be extinguifhd in Hell. Our Anceftors were fo confident, that a facri- 
legious Berfon could not efcape God’s Judgment, that they deliver’d 
him over to Satan, or (as ufually faid) they curfed him with Bei/, 
Book and Candle, viz. after the Curfe was pronounc’d, which was done 
four times in a Year, they faid Fiar, and then they fut the Book, put 
out the Candle, and ringed the Bell. But now if there beno a@ual 
Force, and the Goods of the Church are taken from thence, the Church- 
wardens may in fuch a Cafe have an Action at Common Law again the 
Offender, and fhall recover Damages; or elfe they may libel again 
them in the Spiritual Court pro falate Anime “, which is the moft pro- 
per Remedy; and there he may recover the Thing iz Specie: But if 
there be Force offer’d, “tis Burglary to break open the Church and enter 
it in the Night-time, with an Intent to ftealt; becaufe in this re- 
fpe& the Church is in the Conftru@ion of the Law the Manfion Houfe 
of God. 


Of 


nex'd to it, nor has it a perpetual Cure of Souls. going along 
= with it: And, therefore, we diftinguith Ecelefiattical Perfons 

in another manner, than (asalready remomber’d) by the Stile of Bifhops, 

Pricfts and Deacons, ¢7#z. in refpect to an Eccletiaftical Office fimp/y 

given them. For there is one kind of Office, whieh is given Eicclefee 

afticks in vefpe& of Things Profane belonging to the Church, another 

in refpe& of Things Sacred, and a third in refpect of Jurfdittion. 

Firft, Some may be faid to have an Ecclefiaftical Office in refpect of 

Things Profane, or (in fome Meafure) Profane: And in this Senic, ac- 

cording to the Glofs *, the Keeper of the Gates, called Offiarius by * In 1. 6. C 

the Canoniffs, the Keeper of the Mvadows, the Steward or Teafurer ** 

of the Church, called Ovconomus, and the Sacriff, &c. may be faid 

to have Ecclefiaftical Offices. ‘Thefe Offices are known and diftinguifh’d 

from Church Benetfices ex Habitu adminiffrationis, viz. when any Per- 

fons have the Management and Adminitration of them withont having 

the Honour and Prerogative of gaining any Stallin the Choir, or Voice 

in the Chapter, beyond others of their own Rank or Order. And ‘tis 

the fame Thing according to the Archdeacon 4, if a Perfon has that un- stp e1x.14 

to which a ‘rut or Charge is annex d without any Prerogative of Hondur. 

Now the Sacrif? is fuid to be him unto whom the Archdeacon has 
committed the Care and Cuftody of the Sacred Veflels, the Keclefiattical 
Veftments, Bocks, and the like, which are the T'rcafure of the Chureh is x, 1.23.3. 
and fometimes he has the Cuttody of fuch ‘Things as are neceilary to- 
wards the Lights of the Church, as Oyl, Wax, Gc. according to a 
Decree of the Council of So/edo*: And he isfocalled from the Sacred *x, 1.26.1. 
"Things which he has the keeping of; as the Place where fuch Things 
are kept is in Latin called Sacrartum, or with us the Yoftry, tho’ it be 
(Ulpian fays }) a private Place. Sometimes this Place is in our Books 
called the Treafury, and the Perfon executing ths Office isin Darin *’? be? 
term’d Prafottus Thefaararies +. "The Sacrift had a Miniter or Servant + 25. Dit. 1 
under him, called Cu/fos ficclefiz, whofe Office it was toring the Bells ac 
Canonical Hours, to look after the Church-Furniture, and to take Care 
of the holy Fire that it does not go out, Mc. ‘There are three of thefe 
Churchmen in the Cathedral of Wincheffer ; and they are fomething 
like unto Parifh-Sextons. 

As to the Ofiiarius or Door-keeper, the Fuses had in ancient ‘Times 
feveral Perfons in their Temples and Synagogues, whom we in Latie 
Rtile Ofiarit or Fawitores, and in Fuglifs Door-keepers or Porters ; 
who were chofen in a particular manner to wait at the Gate or En- 
trance of the Tabernacle, and weve fet over the Chambers and Trea- 
furies of the Houfe of God; as we may vead in the firkt Book of the 
Chromicles |: And, according to Davids Opinion, thefe Men ought & tCap.g.¥ a6 
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*Chron, cap be of the facred Order“. Wherefore, the Remzifh Church, which apes and 
ae follows the Fewifh Synagogue (as near as poffible) in all their Difcipline 
and Ceremonies, will have their Door-keeper to be in Clerical Orde 
tho’ his Bufinefs and Duty in that Church as an Ecclefiaftical Minifter, 
‘is nothing elfe but to open and fhut the inward and outward Doors, and 
to keep the Keys thereof; and likewife to admit Believers, and to keep 
out Unbelievers and excommunicated Perfons from coming into the 
ta5. Dit 1, Chuteyt: Andthe Symbol or Badge of the Order granted him is the 
+23.Dit1o, Delivery of the Church-Keys made him by the Bifhops. It is alfo the 
Bufinefs of thefe Men, according tothe Law and Difciplinc of that Church 
50.Ditt.o4. to keep fuch Perfons out of the Church during the whole Service-time, 
as axe enjoin’d the Performance of publick Pennance. Thofe Perfons 
who execute fomething the like Office and Duty ih our Church, are in 
Finglifh tiled Parifh-Clerks, and in Latin by the Name of Oftiarii, as 
Canon may befeen in the Latin Verfion of King Faizes’s Canons ||. 
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Of Schifm and Schifmaticks, &e. 


27 MAB HE Word Schifne, wiiich is deriv’'d from the Greek Verb 
ia aN =xi@, denotes a Rent-or Divifion in the Church ; and, 
ity I fete according to Gofredus, isa Recefs or Departure from 
Ni eee the Communion of the Church, either in Part or in the 
ee) Whole: But becaufe this Definiton may as well ferve 
Herefy or Apoftacy as Schifm, properly fo called, I thall 

here define it in other Terms to be an aulacyul Diffent or Separation 

of Chriftians from the Unity and Communion of the National Church, 
occafwnd by their Difobedience to the Gccernment and Difcipline 

thereof. And it differs in Principles dnd Fundamentals from Herefy ; 

for Herefy carries along with it a perverfe Opinion or Dogsna in Point 

* 24,.Q.3.26, Of Principle or Religious Fundamentals, which Schifm docs not*. But 
if Schifom be permanent and lafting, it comes at length to be filed Here/y, 
according to the Canou-Law ; becaule a Schifmatick, by perlitting in his 

Schifm lay the Canonifts ) fappofes and believes, that he has made this 
Departure from the Church upon a right and folid Foundation of Truth, 
}24.Q.3.26 and is thereforeby that Law deem’da Heretick t+. By the Laws of En- 
gland a Schi{matick is onc that, divides and feparates him{clf from the 
Eftablith’d Church of the Realm, not on Fundamentals of Faith, but on 

fome Points of Religion relating to Church Difcipline and external 
Worthip: And thus Schifm with us may be couched under the Defini- 

tion abovergiven, In Unity there can be no Rent or Schifim; and, 
therefore, (lays the Canon-Law +) that fuch as communicate with 
#2 Q.134 Schifmaticks, do not communicate with the Unity of the Church. 
Unity, no doubt, is a divine Thing ; andit is much to be wifh’d, that all 

who call themfelves Chyriftians, were of one Mind and one Faith in 

Point of Religion: But if Perfons contend more for Uniformity of 
Difcipline in the Church, than for Unity of Faith among Chriftians, 

we can expeé& no good Effeés from all our boafted Pretenfions to Chri- 

ftianity it felf, Peace, Love, and bearing with each others miftaken 

: Notiong 
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Notions about hidden Pointrof Religion, with Hopes of convincing the 
Erroneo:s by gentle Means, may (perhaps) by the Grace of God, pro- 
duce Unity of Faith amengft us, which the Gallics and the fnqaritian 
Court can never eifeet. 
If a Bifkop, on the Examination of a Clerk prefented to an Ecelefia- 
ftical Living, nds him to be an inveterate Sclifmatich, he cinuet by 
the Laws of the Chureh admit him to fuch Jiving or Benetice *: Bur *¥. 4 & 1 
then the Bifhop ought to thew, wherein he isa Schiftmetick, otherwife 
a Ouare Impedit will lye again{t the Bilhop a: a Ditturber of the Py- 
tron’s Right of Prefentation. In Fitzherhwrt’s Abridyment we read, 
that the Earl of Arundel brought a Unere lapedi¢ againtt a Bittop ; 
and the Biftop thew'd the Larl's Prefenter to be guilty of Perry on 
feveral Accounts, for which Reafon he was not capable of au Keeleti- 
aftical Benefice, and fo it ought to be in the Cafe of Schifm. And 
Dyer in his Report fays, that the Bifhop ought to fet down the Dif 
bility of the Clerk, and give Notice thereof to the Patron. Jn the 
ninth of Cueen Alisabeth, a Bilhop refus'd a Clerk, becaufe he was 4 
Haunter of Taverns and unlawful Games, @e. and tor thetsand dives 
other Reafons he was held to be a crimmous Perfon, and unfit ter be 
admitted to a Living: And there the Plea way thought not gon! - 
becaute the Faults alledg'd were not evilin their own Nature, but gale | * 
by a Prchibition of Law ; and the Pica was alfo look'd upon as maueht, 
beeaufe he did not fhew what the other Faults were. Andthe Reafon 
why the Ordinary ought toalledge in fpecial or certain, what Faults the 
Prefentee is guilty of, is, that the Patron may upon Knowledge thereof 
prefent another Clerk to the Ordinary, that is not flained with the hike 
Faults: And how can the Patron tell that his Clerk iy difabled for 
fuch a Fau't, unlefs he certainly knows what the Pault is that he is 
charged withe On the contrary ‘twas firft faid, That when a Clerk is 
prefentsd tothe Bithop, the Examination of him entirely beloags to the 
Bifhop, as "tis exprefs‘d in the Statute de Articadis Cleri +: And beegufe *9 161% 
the Cure of the Parfon is the Cure of the Ordinary +, the Bifhon need + 36. H. 6 
not thew, wherein he is a Schifmatick; and the only Reafon the 
Book-Cafe above quoted gives, why it ought to appear before what Judge 
and wherein a Man is perjurd, is, becaute if it be not before fome quis 
it isnot Perjury ia the Eye of the Law: But the Court faid, that ia 
the abeve-meiitioned Cafe it was likewife fhewn, wherein he was culity 
of Perjury; and fo in this Cafe it ought to appear, wher in a Porfoa 
is guilty or Schifm. But it was //izlibe’s Opinion in the Cafe of the 
twelith of #/izabeth, ‘That fuch Things as concern the Manners and 
Behaviour of a Clerk fhall be try'd by the Temporal Court; hut the 
Ordinary fhall have the Cognizance of fuch Matters, ay refpect the 
Learning and Sufficiency of fuch a Perfon, 
Schifms and Divifions were very ancient in the Chriftian Church, as 
we learn from St Pex/s firk Priftle to the Corsuthiaas, from the tenth 
to the thirteenth Verfe of the firt Chapter: But then thefe Divitions 
were more about Faith than about Ceremonies ; for as yet there vets no 
fettled Form of Difcipline in the Church, but only thiy general Canon 
preferibed by the Apofth: }, evz. Let al! Things be deme decently yind fiom om, 
fn Order. But the Papal Cemor-Liaw reckons Schifm next of Kin unto 15's 4. 
Herefy itflf; frying, There is no Schifm which does not fornr unto 
itfelf fome Herefy or other. And then it reckons up feveral Kinds of 
Schifmaticks. #21/?, In a large Sunfe of the Word. Secamd/y, In amore 
contind Senfe thereof, And, Thirdly, in a frie Senfe of it. Ina large 
Seni all criminous Perfons are deem’d Schifmaticky y, Ina more con= $5 Qa 
Eeecee find 
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* 24, Q:3.8 fin'd Senfe all excommunicated Perfons are adjudg’d Schifmaticks *, tho’ 
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fome of thefe commit no Sin by remaining under an Excommunication, 
But in a ftrid& Senfe only thole are called Schifmaticks, who divide 
themfelves from the Unity of the Church. Firf?, By making Confti- 
tutions peculiar to themfelves. Secondly, By ordaining their own Bi- 
fhops and Presbyters: And, Thirdly, thofe arc faid to be Schifmaticks 
in this Senfe, who, in Contempt ot the Ecclefiaftical Conftitutions, do 
make Combinations and Confpiracies againft the Bifhops and Prelates 
of the Church f. 


Of Seals Authentich, and the Evidence thereof. 


REGAES I have already, under a former 'Title *, obferv'd, thiat 
ah > Proof is fometimes made by Letters under the Epifcopal 
EY. i Seal, which is in Law ftiled an utheutick Seal, 1 thall 
eg cna, here fay fomething of Authentick Seals, and thie Evi- 
peewee dence they give to an A@in Law. For ‘tis a known 
Truth among us, thata Seal makes no Proof at all, un- 


lefs it be an Authentick Scalt: And asa Prince’s Seal is called an 


. Authentick Scal+; fo in the like manner is the Seal of a Bithop, 
- or Dean and Chapter ||, and the like. According to the Notion of fome 


Perfons, fuch Seals as have no Impreffion of Writing upon them, do not 
obtain the Force of Authentick Seals ; becaufe they are then by this 
Means liable to Sufpicion, as they may be more eafily counterfeited or 
imitated: Moreover, that in thefe Impreffions Forma dat effe ret 
Tho’ I am, in this refpeét of the Authenticknefs of fuch Seals, of 4 con< 
trary Opinion, and think, that the Law rather refers itfelf to the Ef 
fea& than to the Form. But we ought to give Credit to a Seal againft 
the Perfon figning with it, if fuch Seal be not deny’d, tho’ it be but the 
Seal of a private Perfon *: And this is true, unlefs there be fome Sta- 
tute or Cuftom to the contrary. For the fubfignation or putting a Man’s 
Mark or Signet, which is alfo called his Seal, is fuch an Evidence in Law 
againft him, that he cannot elude the fame, if he will acknowledge, 
that he fign’d and made this Impreffion under fuch a Writing; and 
thus this Impreffion of his Seal confirms the Authority of fuch Writing. 
And from hence we take Occafion to fay, that there are two kind of 
Seals ; the one called a publick, and the other a private Seal. 1 fhall 
here firft fpeak of a publick Scal, which is that which Princes, 
Magiftrates, Judges, A@uarics, and the like, do ufe in all Publick Aas, 
and in Matters of Judicial Proceeding. And, Secondly, fomething in 
brief of a Private Seal. And, 

Therefore, Fir/f, in refpeé of a Publick Scal, which is likewife called 
an Authentick Seal, ‘tis a confirn’d Rule in Law, That full Credit 
ought to be given to fuch Letters of a Judge as are ftrengthned with 
his ufual or common Seal of a Judge t, if he does by any Letters attcft 
the Truth of fuch ‘Things as do belong to his Office, and depend on his 
own Judgment and Diferetion: And thus a Sentence of Excommunica- 
ticn ought to be firengthned and corroborated by the Judge's eh | 

tick 
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tick Seul*. But if a Subfcription of Witneffes be alfo added to fich *Mmminn 
Letters, then it generally makes a juft and full Proof of the Matters" *** 
therein contain’d, again{t all Oppofitiow}. And the Truth or Fal of TX. 2,20, 26 
Privileges ought likewife to appear from the dutheatich Seals far, 
Perfons as granted the fame i. As for Inflance, when the Univerfity of + 14> 
Oxford would plead any Privilege, fuch Privilege ought to appear not 
only by the Seal of the Univerficy, but alfo under the Seal ofthe Prince 
that granted it. 

The Seal of every Bifhop, Prelate of a Collegiate Church, and of 
every Perfon exereifing Ordinary Jurifdicticn, eitmer by Law or Cultom, 
isan .ethentich Seal*: But if a Bilhop jut? clected, confirm’d or con- * 11.2}: 
fecrated has not yet furnifh’d himfelf with an Authentick Seal, he may P!‘* 
in fome Cates put his own private Signet or Cout-Armour tu fueh Let- 
ters as are of colxatery Jurifdidtion, provided the fame be fulficiently 
known ; becaufe he may feal them with another's Seal if the fame be 
known {. But in Matt -rs of Contentios Jurifdiction, a Bithop’s private 1-6 % 1 
Seal or Signet bearing his own Coat-Armour gives no Credit at all toan ~*~ 
Infrument, or any other Matter ; but he ought to put that Seal thereunto, 
which he generally ufes in the Difpatch of all Church-Affairs, commonly 
called the Sea? of bis Office; and which is an Aethentich Sal), Bie } tern. inc 


a Legetine Conftitution in Lindwood t+, Thatall Archbilhops, Bifhop, yi 
and thoir Officials; and all Abbots, Principal Priors, Deans 2 Piles bee 


cons, and their Officials; and likewife all Chapters of Cathedral wi. n 
Churches ; and other Colleges and Conyents (which were all of them i, ote 


Of 
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Of Seats and Monuments in Churches. 


ei2S there are feveral Controverfies at Law, which happens 4- 
i bout Seats and Monuments in Churches, I will here con- 
fider thefe Particulars, as they are of Ecclefiaftical Cog- 
2 nizance, and do relate to the Spiritual Court: For in the 
e« Cafe of Eiatom again Ayliffe it was faid by Hutton *, 
That Seats in the Generality are in the Power of the Or- 
‘adit Reta dinary +0 difpofe ; and, confequently, all Difputes touching them do 
9.£.m 14, belong to the Churcht: For tho, by the Common Law, the Church 
and Chureh-yard are (it feems) the Soil and Freehold of the Parfon, 
yet the ufe of the Body of the Church is common to all the Parifhio- 
ners: And tho the Seats are fix'd tothe Freehold, yet the Church 
it felf is dedicated to God’s Service; and the Seats are built there that 
the People may with more Convenience attend Divine Service. There- 
fore, the Law has thought fit to confer this Power of difpofing of Seats 
generally on the Ordinary ; and likewife intrufted him with the Cogni- 
zance of this Matter, whenever any Contention fhall arife upon a Com- 
plaint made to him about a Seat in the Body of the Church; Becaufe 
he, who has the general Cure of Souls within his Diocefs, is prefum’d 
to have adue Regard to the Qualities of the Contending Parties ; and 
& Vid, Hall’s by a decilive Judgment to give Precedence to him, who ought to have 
Ge. itt. But where there is no Contention, andthe Ordinary does not in- 
terpofe, becaufe there is no Complaint made to him: ‘There (I fay) 
in fuch a Cafe the Parfon and Church-wardens have Power to place 
the Pariflioners in Seats ; and in fome Places the Church-wardens alone 
have this Power by Cuftom, as in Londou. 
Brabin, in order to have a Prohibition, furmizd, That in the Parifh 
of D. a Cuftom was and is, that the Parifhioners have Time out of 
Mind been ufed to chufe every Year Church-wardens, which have and 
are to repair the Seats of the Church, and to make new ones there as 
often as convenient ; and alfo that thefe Church-wardens for the Time 
being with the Affent of twelve of the Parifhioners may place and dif- 
place any of the Parifhioners in their Seats at their Difcretion, accord- 
ing to their Degrees and Qualities ; and that they may ereé&t a new Seat ; 
and did with the Affent of twelve Parifhioners place him the faid Bra- 
bin there: And that the Bifhop of H. made a Decree, whereby he 
semov'd Brabin from his faid Seat, and gave the fame to Lrediman and 
his Heirs for ever; and likewife decreed, that if Brabén or any other 
fhould difturb Trediman, he thould co ipfobe excommunicated. Brabiz 
did difturb Tredi#cn ; and thereupon the Parfon pronounced the Excom- 
rounication. Brabin appeal’d to the Arches, and after. that to the 
Court of Delegates, where the firft Sentence was afirm’d: And then 
he pray’d a Prohibition, and had it. Firff, Becaufe the faid Cuftom was 
and is Reafonable. Secondly, Becaufe the Decree was, That Tredi- 
man Thould have the Seat to him and his Heirs, and that it was not fo 
long as he or they fhould dwell in the faid Parifh, and that hereby if 
he 
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he refides at Zork, he cught to have this Seat in QD. Juftice (ang/itun 
fiid, That if there had not been an immemorial Cuftom alledgd tor the 
Charch-wardens to repair and make new Seats, no Prohibition could 
have been granted ; for ancient Cuftom me poet citer as to new Seats. 
And ‘twas mov'd, that becaufe Brabin had appeal’d to the Jrches on 
the firtt Jaffarce, he came now too late to have a Prohibition + But 
the Plea was not allow'd™, Fora Caufe was cited between Dame Lay- *RellsRey . 
ten and Haffes the Term before, wherein a Prohibition was granted, not~! 4+ 
withftunding the Appeal, 

Again in a Prohibition the Cafe was this: ‘The Defendamt libelled 
in the Coniitory Court of London for a Seat in the Church; and Sen- 
tence there pailing againft him, he appeal'd to the ecbes. A Prohibi- 
tian-was pray’d, becaufe the Title to the Pew or Seat was grounded on 
a Vrefeription: The Court anfwer'd, That ayto the Title they were 
ast to meddle with it, this being for a Seat in the Chureh. For (faid 
Lleeghten) this Difpolition of Pews in the Church belongs to the Order 
and Oiferction of the Ordinary ¢; and to this Purpofe is Sir William + 
Hall's Cafe again Bilis. And tho’ Juftice Dedderidge was of Opini- 
on, ‘That an Action of f'refpais would lye for a Difturbance thevein, as 
in the Cafe of a Grave-ftone and Coat-Armour ; for taking down of which 
an Action of Trefpafs lies at the Common Law; yet the reft of the 
Judges did all of them fay, That they would not meddle with the de- 
ciding of fuch Controverfies about Seats in the Church, but would leave 
the fame to whom it did more properly belong +. And thus the Eecletia- jouitr. Rep. 
ftical Court has JurifdiGion and Power to difpofe of Pews and Seats in ph at. ty. 
the Body of the Church, notwithflanding the Chureh is the Parfon’s °°" 
Freehold ; if there be no Cuftom to the contrary. 

But if an Inhabitant and his Anceftors have ufed Time out of Mind 
to repair an Ifle in the Church proper and peculiar to his Houfe, and 
has been wont to fit there with his Domefticks, in order to hear Divine 
Service, and been likewife accuflomed to bury. therein, this makes 
this Iflc fo peculiar to himfelf and his Houfhold, that he cannot be 
difplac'd by the‘Ordinary himfelft, much lefs can he be interrupted , cop. 14, 
by the Parfon or Church-wardens: But the conflant fitting and bu- Rep. p. 104 
vying there, without ufing to repair it, does not give him any peeu- >Cm4 Rep. 
liar Property ox Prebeminence therein. And if the Ifle has been ufu- ay — 
ally yepair'd at the Charge of all the Parifh im common, the Ordinary 
may then from Time to ‘Time appoint whom he pleafes to fit there, not- 
withftanding any Ufage to the contrary. But in all Cafes where the Ordi- 
nary grants a Faculty either for building new Seats, or difpofing of the 
old ones, he ought to iflue ought an Irtiraation or Notice te be given 
to the Parifhioner, that none be thereby injur'd or molefted in their 
ancient Right: For the Ordinary cannot remove Parifhioners from 
their Seats, which they and their Anceftors have enjoy’d Time imme- 
morial, or beyond a forty Ycars Prefeription. When Seats in the Body 
of the Church are to be difposd of by the Parfon or Church-wardens, 
it was formerly held that a Man could not preferibe for a Seat there *: *Nor, Rep 
But now the J.aw is fettled as to this Matter, 2x. That one Man may Re. p16, 
preferibe for a Seat in the Body of the Church; fetting forth, that he sm. Rey 
is fo feiz'd of an ancient Houfe, Ge. and he and all thofe whofe E-? #« 
ftate he hath therein, have, ‘Time out of Mind, or for forty Years 
(at leait) Jatt paft, ufed and hada Seat in the Church for themfelwes 
and their Families, as belonging to the {aid Houfe, and that they re- :Cojey 1, 
paird the faid Seat}. And the Reafon why he muft alledge that he Ree. tao 
repaird it, is, becaufe the Freehold being in the Parfon, there mult be got natic 
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fome {pecial Canfe fhewn for fuch a Prefcription: But as to this Mat- 
ter the Court diftinguifhed between an Aétion on the Cafe brought a- 
* 1, Levinz, gainft a Difturber, and a Suggeftion for a Prohibition ~. For in the 
BoP: P 1% ff Cafe you need not alledge that you repair the Seat, becaufe the 
Aétion is againft a Wrong-doer: But, upon a Suggeftion for a Prohibi- 
tion it muft be alledg’d that you repair it, becanfe otherwife you thal 
iCrok.2.Rep not diveft the Ordinary of that Right which properly belongs to him 7. 
ae if a Seat is built in the Body of the Church, without the Kifhop’s 
Ps Ds 46. : 
Confent, the Church-wardens may pull it down, becaufe it was fet up 
by a private Perfon, without the Licence of the Ordinary: But it was 
held (fays Noy) that if in removing fuch Seat, they cut or break the 
= Noy Rep. Timber, an AGtion of Trefpafs lies againit them~. This, like many other 
P. 10% Cafes reported by Noy, isnot Law: For the Frechold of the’ Church 
being in the Parfon, when the Perfon has fix'd a Seat to it, it then be- 
comes Parcel of the Freehold ; and, confequently, the Right is in him ; 
fo that the breaking the Timber could not be Prejudicial to the other, 
as having no legal Right to the Materials after they were fixed to the 
Freehold. 

As to the Chancel the Ordinary has no Authority to place any one 
there ; for that is the ReGtor’s Freehold, and fo isthe Church: But 
as he repairs the one, and not the other, he fhall have the Chancel to 
himfelf in a peculiar manner. And ‘tis for this Reafon, that an Impro- 
priator has the chief Seat in the Chancel. Yet a Man cannot preferibe 
to have a Seat here, as belonging to an ancicnt Mefluage ||. 

rs As to Monuments in Churches, Coke tells us*, That ‘tis the laf 
* 3d Tot, p. Work of Charity which we can do to the Deceafed, to build a 
202, 9.Edw. Monument for him: And as ‘tis fubfervient to feveral good Purpofes, 
+14 % ‘viz. to prove his Pedigree, to thew when and where he was bury’d, and to 
put us in Mind of Mortality, itis theretore calleda Monument; becaufe 
Monet nos quod fumus Mortales, ec, fays the Ezyemologift. And tho’ 
the Freelold of the Church or Churehyard where a ‘Tomb or Monu- 
ment is erected be in the Parfon, yet thofe who build it, or their Ex- 
ecutors, may have an Aétion on the Cafe againft thofe who deface itt ; 
or may fue in the Spiritual Court zu Cauf/d cviolationis Sepuleri. 'The 
Lady Wych brought this Adion againft a Parfon for taking down a Coat- 
Armour of her Husband in the Chapel where he was bury’d: And 
Judgment was given againft the Parfon, tho’ he eall’d it an Oblation, 
which it could not be, becaufe not defign’d by the Giver as fuch. 
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Of Sentences Diffiniteve and luterlocutory, 


Mm Sentence is a Fudicial Declaration, which puts an end to 
a Suit or Controverfy, according to the Nature, Quality 
and Appearance of theThing indifpute : Containing ci- 
ther a Condemnation or an Abfolution of one of the Par- 
ies Litigant*. And. "tis called a Sentence a Sentiendo, 

. becaufe the Judge, on Examination of the Caufe declares 
and pronounces, according to his Sentiments of the Matter in Suit or 
1D.8,5.63. Controverfy +. But this Definition agrees only with a Diffmitice Sen- 
tence 


*Abb.in Rub, 
X. 2, 27. 
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tence ; as that puts an end to the Suit or Controverfy. But an farer- 
Jocutery is defcriv'd after another manner, it being a Sentence or Deels- 
ration of the Judge pronounc’d betwist the Beginning and End af a 
Cafe touching fome Incident or emergent Mattcr in the Proceeding » : *4'" rt 
every Word and Decree of the Judge, that has a Relation to the Caufe, Gare, 
being ttiled an Jnterlocetory, according to Baldas |. Wa » PD. 
And herein, Mir/?, « Difinitive Sentence differs from an Dnterlocntory,” 
and is herein known, </s. For that the principal Matter in Queftion, 
and which is préacipad/y deduc’d iu Judgment, is determin’d by # Dah- 
nitive Sentence : And this cither by Condemnation or Abfolution *, as *C +45.) 
aforefaid. But an Jurerducutory does not cenecrn the principal Matter, > >: * 
but only determines tome Lxception or other, which arifes im the Pro- 
ceedings ; and by this an End is not put to the prim ial Matter in Con 
troverly t+: For ‘tis not called a Sentence without a fina] Condemmati- js .0c. boar 
on or Abfolution contain’d therem, or elf without fome Words Kqui- Liga ity 
valent thereunto +. Secoe/y, It differs from an Jwterlacetory, becawhe 2 » Ale 
Perfon condemn’d by a difinitive Sentence, on the Account of any Crime Keb. 40.1, 
is thereby render’d ffzmous not only by a Confiitution in the King- 
dom of Sicily, but alfo by the Ciet-Law |: But a Man fo condumma d 1D. :. 21-4 
is not thus atleGted by an Interlocatory”*. Thirdly, Vedithers from aa Ja- 0 ** ">, 
rerlocutor~ ; becaufe a Perfon condemn'd vy a défnitice Sentence may ey. ». aah. 
appeal from fuch Sentence, and the Appeal alone without the Inhibition 
of the Superiour Judge fufpends the Force and Kuecution of fueh Sam- 
tence: But, according to the Cici/-Lew, it cannot be appeal'd from 
an Juterlocutery t; unlefs the Grievance be of fuch a Nuture thatit.» |... 
catmot be redrefsd by a diffinitice Sentence: And if itbz appeal’d, the Res 
Execution of it is not fufpended without an Inhibition». Dourrhdy, Ue svtacs > 
differs from an JnterJocutory, becaufe, by the Word Sentence fimply ufed 
in a Statute or other Matter of Law, a diffinitive Sentence is always 
intended, and not an Jnterlocutory |), Pijthly, lt differs from an Jieter- ' 
lextory, becaufe 2 difinstice Sentenee cannot be reversd, aster the YY" 
Judge has pronoune’d the fame, the Judge having hereby finie’d his in 1) 14. D. 
Offic: *: But an Jnterlocatory may be revers‘d at any time by the fame #* 
Judge before a diffiaitice Sentence be pronouncd ¢: And im refpedt « p, pops 
thereof it never pafles in Rem Fudicctam, the Judge having not as yet & “iti. Pex. 
thereby difcharg'd himfelf of his Ofice; beeaufe the Judge who has 4% * ™: 
prenoune’d an unjult Jater/orazory (as by not admitting what ought to 
be admitted, or by admitting what ought not to be admitted, @r.) may 
even at the Foot of a diffinitiwe Sentence confider thereof, and revoke 
the fame by correcting what he has done amifg1. Sisebly, It differs i Dee. Coal. 
from an Jererdocatory, becaufe a diffinitive Sentence may in the Caufe > 
of an Appeal be juftity’d from the fame, aad from new Acts: But an 
Taterlocatevy cannot be vevis'd from any other than the firft AG@s|.  Se~ tcl. 2.14.5 
centbly, It differs from an Jrterlocazory, becaufe a diffinitive Sentence ¥ /'S><- 
. . ; at, ia ? 
cannot be pronounced unlef. the Party be cited: But an Jatewfecatary ;.p. av. « 
may be pronoune’d without citing the Party ; and the fame thell be ; 
valid*. But then this ought only to be fo underlteod, when an dater ece- “Clerie! 
tory is of a light Importance and Confideration. But ‘tis otherwife, if ito. Du.i81. 
be of any great Confequenee to the Perfon ; beeaufe then it is nut va- 
lid without a Citation or Monitiont. Figird/y, It ditlers from an Mir. ng, 
terlocntors, becaufe a diffinitize Sentence 1s not valid, unlefS it be pre-in i. 16, D. 
noune’d and given in Writing +: Bue this is otherwift of an Jatwrdien- Ay 
tory, Which may be prenounc’d without Writing, tho’ it aii °° te ate 5 
wads to be reducd into Writing. thet it may appear from the Aety of diabacl: 
Court |. . | ite 
aw 
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Now touching a diffinitice Sentence, three Thin gs are requifite, ef; 
Firft, That it be made in Writing. Secondly, That itbe recited or read 
vivd voce. And, Thirdly, 'That it be pronounced by the Judge fitting 
on the Bench or Tribunal. I have faid, That a difinizice Sentence 
ought to be pronount’d in Writing; but an Znter/ocutery may be pro- 
noune’d Ore tenus, even without Writing, provided it be afterwards re- 
* Gloff.inc, due'd into Writing by the Notary, and placed among the Adts of Court *. 
11. % 219% And hence ’tis, that if thefe oppofite and proper Terms. czz. Tn bis lcrip- 
tis pronunciamus be not inferted ina diffnitice Sentence, fuch Sen- 
tence is not valid; becaufe thefe Words are requir'd proforma: But 
the otdaining Part of a Sentence. may be pronounc’d by equipolant 
‘Terms, or fuch Words as thefe, oz. Statuo ordine, precipio, and the 
+x.2g0.15, like $ After the fame manner if it be faid in the A@s, That a Sen- 
‘tence was data @% lata, @rc. yet, nnlefs the Word /eéta be alfo there 
added, it is not valid: But it is fufficient if it be thus exprefs'd, oz. 
Sententia promulgata. Bartolus fays, that a Sentence may be pronounc’d 
without Writing by Confent of Parties. For, indeed, ’tis not neceflary 
that any Ads fhould be in Writing, befides a Libel and 4 difinitics 
Sentence, for the reft may be Ore .tenus; But then they ought after- 
wards to be reduc'd into Writing by the Notary. 

| Abb. inc: A Sentence is a Matter of firitt Law ||, and ought to be taken pro- 
a < 26. perly, and after a ftri& manner ; that isto fay, Sinpliciter and accord- 
- ing to the Nature of the Words and the Sound thercof as they lye; 
and not to teccive any Interpretation from the Libel; and no more 
ought to be inferr’d from thence than the Words do naturally import. 
So that the Words pronoune’d ad unum efettum ought not to operate 
beyond fuch Effect; nor oughta Sentence to operate beyond the Mind 
and Intention of the Judge. An ambiguous or doubtful Sentence may 
*D, 421.15. be interpreted by an Ordinary, but not by a delegated Judge*: But 
tho’ an Ordinary Judge may regularly interpret his own Sentence, fince 
he cannot be faid to offer any Thing anew by fuch an Explanation and 
Confirmation of it , yet he cannot amend or fupply any Defe& in the 
= D. tae fame }, a Sentence being a Matter firiii Furis, as aforefaid. But ac- 
a a cording to fome, a Sentence reccives its Interpretation from the Libel, 
and Ads of Court; particularly, if they do exprefly refer thereunto : 
And if.a Sentence be obfeure, it ought be fo explain’d and interpreted 
as to render the fame juft and valid, if it be poffible. Yor the Words 
of a Sentence ought to have fome Operation, and to be adapted ~(if 
poffible) to the Form of the Petition or Thing demanded in the Libel ; 
and net to be renderd vain and /adibyious, or as a Matter of Sport , 
ot to ferve the Pleafure of the Wind, and the capricious Humours of 
Men. A Sentence, in a doubtful Cafe, ought always to be interpreted 

in Favour of the Defendant ; and not to injure or prejudice him: 
But to render a Sentence valid, it ought to be drawn in Purfuance and 
t Gail. lib. 1, Conformity to the Libel +; and ought to be pronoune’d with an Invoca- 
eo tion of the Name of God||: But it is fufficient alone to cite the Per- 
of - », fori whofe Intereft is principally concern’d. And where a Sentence is 
II. deficient in Point of Form, it is thereby render'd null and void, be- 
caufe Form givesan Effence to the Thing: And if the Procefs ina 
Caufe be null and void, the Sentence pronounced thereon is likewife 
null and void. A Sentence pronoune’d thro’ the Interceffion of Moncy 
* Abb. inc. is null and void fpfo Faure“: And fo is a Sentence pronoune’d againg a 
10%.5-1.17- Contumacious Perfon before the Meflenger or Apparitor has made his 
Certificate on the Retun of the Citation. A Prefumption always lies 
for the Juftice of a Sentence {; and this isnot a Prefumption of Law and 
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dy Lew, but a Prefumption of Law only, it being deriv'd from a _ 
dice Authority *: And "tie faidto be a Svetumesion of Law, 2 pie ao 
it admits of a legal Proof to the contrary. Nor isa Sentemot pre o. 3:. 
fum'd to be unjudt from hence, eit. beeaufe ‘tis pronoune’d contrary te 
fome Proofs, which are made in the Acts: Becaufe in pixing Sentenve 
the Judge does not alwuys apply himfcll to one Species ar fort of Proof, 
for it depends en tre Diferetion of the Judge how much, Faith and Cre- 
dit he will give to Hividenee produc'd. So that i the Judge prefers one 
fort of Fvidence before another, us Proof made be Wirnedlew etre 
Proof made by Infirumeris, he may read a jut Senteree, Wher a Sen- 
tence appetrs to have been pronoune’d, al Things: are pref d to 
have been nightly aud folemnly proceeded in}; and “turhis Duty to. prove | Mrrock._ 
the centrary, that avers the fame. As a Declarutory Sentence sowalid ronan. 
ina Real ; fo is it alfo valid in a Wer/ones Acuen*, and, a Seatende gter + porialst. 
atijos (hail not prejudsee a third Porfon. Du 4. 3. mt 

A Sentence prozounc’d by feveral Perfons is valid in that Point, whare- 
in they hive all given their Confent. As for Inftance, if one of the 
Judges or Arvitrator in fuch a Sentenee or Arbitration comdemmns ayMan 
i Fifteen Pounds, another condemns ia Ven Pounds, anda third in Five 
Pounds: ‘Now in this Cafe thet Sentence or Arbitration is vahal ania 
prevails, which condemns him in Five Pounds; they all feenaing.tu w- 
grec in Five Pounds: And this Law is grounded on this Maxim, avy 
Plus femper in fe cominet quodéft wiaus. And ’tis the fame if Lam by 
a Sentence acquitted from a Demand made of a whole Eflate; For 1 
am heresy acquitted from 4 Demand madu of every Part thereof "Tis 
likewif: the fame Thing if I am acquitted from an univerfal Petition 
or Dewand: As for Example, If] am acquitted from 2 Demand made 
o: an Inhor tance, or an Executorfaip.. And an Exception Rei Fudi- 
cate hinders the Perfon claiming particular and. individual Things, on 
the fume Account ; becaufe that Plas combimet te fe menus: But this 
Rule dees nx always hold. A Sentence may be pronouncd in Part for 
the Plaint#f and in Part for the Defendant upon the Seltfame Article 
or Pofitioa in the Libel: And three conformable Sentences are efteemd 
and held pro Re Fadicasa. 

Now the Difterence between a Sentence amd what we call Res Fa- 
dicata is thic, cis, That that is firietly and properly called a Sentenus, 
when the fame is appcuiable, or the Party Sentenc’d has the Power ot 
appealing: But when there is no Resratiatiee Remedy by am Appeal, 
it isculled Res Fuaicatay, For that is culled Res Judicusa when an | Tle. 
end is put to the Suit or Matter in Controverfy uither-by the Judge's 7 °°°"” 
Condemuarory or hfaletors Sentence without the Profpect.of an Appeal. 
For a Sentence (peudiag an Appeal) is not properly called Res ‘Jacl. 
cai ; but if it be not appealed trom fuch a Sentence, it then takes th: 
Name of Res Fadicata*: Yet in w large Senfe a Sentence may be ealled > 4%. i 
Res Fudicata, tho it may be appeal’d from. The Res Judiquta ix one 2° S 
Thing, and the Res Fudicans isanother: For the Res Fadicaus isthe 
very Sentence it felf, or the Act of pronouncing Sentene2 ; anAthis puts 
an end to the Controverfy: But the Res Fudicuta isthe Caufe, whieh 
by the Sentence of the Judge receives an end of being controverted any 
further. And thus the Sestence is the Res Fudiczas ; and the Cauley 
the Res Fxdicata : But fometimes the one is put fer the other. And 
hence it is, that by tho Cici/-J.am they are couch’d under ditfercat 
Titles by thenfelves, which they would not have been, unlefs thay were 
different Things. A Sentence tucitly includes the Cafe exprei\ din tae 
Petition, and Acts of Courts Anda ‘Thing waprefsd, predupyosd er 7 
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neceflarily underftood, is the fame Thing in a Sentence. The Pro- 
vince and Bufinefs of a Judge chiefly confilts in giving Sentence And, 
therefore, when it appears, that he has Jurifdiction both of the Caufe 
and of the Perfons Litigant from the Condition and Circum{tances there- 
of, having fully inflruéted himfelf in the ‘Fudicial Proceedings ; and the 
Matter being fo difpos'd either by the Litigants themfelves, or their 
lawful ProGors, Advocates or Syndicks, and full Proof made of all the 
Matters before him in Judgment) he onght not to delay the pronouncin g 
or giving of Sentence. If a Judge procceds to give Sentence againft an 
*D.49.&1.abfent Perfon not cited to appear *, unlefs it be in Matters notorious 
Ror kee (for Things notorious do not require a Sentence } (at leaft) a folemn one) 
x. 1.7.9. 7.0% againft a Perfon not convid or not coufefling his Crime?, fuch Sen- 
$Abb.inc.10 tence is null and void zpfo Fure: And a Sentence which is null and 
% 1 22 1% void gb initio, cannot be called a Sentence. A Sentence pronounc’d 
againft a Perfon deceas'd, or againft a Perfon under fuch a grievous 
Infirmity “, as he cannot appear to hear the fame read, is null and void: 
But then fuch Death or Sicknefs of the Perfon muft appear to the Judge 
by the Means of a Fudicial Allegation at the Time of pronouncing 
Sentence: For if he becomes acquainted with the Party’s Death or 
Sicknefs only as a private Perfon, this does not hinder his pronouncing 
Sentence, if he pronounces 4 diffinitiee Sentence without citing the 
Heir or Executor de novo. But if the Death of the Party be Fudicially 
alledg’d after Publication of the Sentence, in the Jmperia/ Chamber, a 
|| Gail. lib. 1. Sentence pafles againft the Heirs or Executors by way of Interlocutory ||. 
Obl. 109 A-5e0 TF ig appears from the Aéts of Court, that the Caufe wherein the 
Judge is mov'd to pronounce Sentence, be falfe, fuch Sentence is thereby 
* Papient. render'd null and void™. Sometimes the Falfhood of the Caufe confifts 
pray. Tit. 20. in fome Fa@ and not in Law; fometimes it confifts in FaG@ and Law 
both ; and fometimes in Law only. In the firft Cafe if the Falfhood be 
notorious, then the Sevtence isnull and void: But if the Falfhood be 
not notorious, then the Sentence is valid. If there be two Canfes ex- 
prefsd in a Sentence, the one of which is true, and the other falfe in 
Taw ; yet the Sentence fhall be fupported by that which is true, becaufe 
the Law rather renders Things valid and fubfifting than deftroys the 
fame. But if one Caufe be exprefs’d, and this being falfe cannot be fap- 
ported by the other which appears from the Adis, the Sentence is null. 
A Sentence pronoune’d and given without exprefling the Reafon or the 

Caufe thereof, is valid and binding. 
A Sentence may be proved by Witnefles, tho’ they do not depofe 
touching the Caufes which movd the Judge to pronounce fuch a Sen- 
+X. 2.27.16. tence t: Nor are the Witneffes produc’d to prove, that fuch a Sentence 
was given, or that it was 1o declared in the Sentence, odlig’d to de- 
pofe touching all the Words pronounc’d by the Judge ; but ’tis firfficient 
if they recite the Effe& and Tenor thereof. A Sentence pray'd or 
moved for on the Principal Matter in Queftion ought to be certain ; 
but on Accefforial Matters it may be uncertain. Thus fuch a general and 
uncertain Sentence as this in refpe@ of Expences of Suit, which are not 
the principal Thing in Queftion, but only an Acceflory, may be always 
pronoune’d in this general and uncertain manner, viz. Condemnamus I. S. 
Ricardo Bennet ad expenfas, quas fecerit vel probatfe feciffe without 
:Abb.ine.5. any previous Taxation thereof:: For fuch a Sentence is valid, tho’ the 
% 2. 14.048 Sumy or Quantity of fuch Expences be not therein declared and fet forth, 
becaufe Expences are only Acceflory to the principal Canfe. Altho’ a 
| Paul. de Sentence pronounc’d by an incompetent Judge be not valid, even tho’ 
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Judge, who may be reeusd by a lawful’ Exception, is valid, if fuch an 
Exception has not made and propounded, or if fuch Sentence fhall 
net he oppasd: And fo is @ Sentence pronounc’d upon a Matter not 
provd, ifit be notappeal’d from. But a Sentence read in favour of a 
Madman, or the like, appearing in Judgment without a Curator i, 
not valid. 
A Sentence proneuncd on the Depofitions of Perfous guilty of Per- 
jury may be revoked, tho’ it does ex po/* fatto appear, that they were 
guily of fuch Perjury: For the Depafitions ct perjurd Men ought 
not to have any Weight or Effedt, if it does either befere or aiter 
Sentence pronounced appear, that they were guilty of Perjury: For 
then the Sentence fhall be revok'd, becaufe it appears, that they on 
whofe Dépofitions the Sentence was founded were guilty of Perjury j 
and this in the fame mammer ays if the Sentence was pronaunc’d thre 
the Means of a reprobated Evidence. Ifa Sentence be pronounc'd on 
truc and falfe Depofitions, ejz. Becaufe there are two Witneiles that 
d-pofe the ‘Truth, and two depofe that which is fulfe; and the Judge 
is confounded by thefe Depofitions or makes a mix’d Ufe of them. I 
fay, in fuch a Cafe, that Sentence is valid, which is founded on the 
Authority of Truth. 
A Sentence of Excommunicition may be pronoune’d fab Condrtinne ex- 
teafied ; and not only for an O#fence or a Judicicl Contumacy, but alfo 
pro intereffe proximi* : As when a Man will not make SatisfaGion tohim, ..,.-. .- 
unto whom he is bound to do it within fuch a Time. And to the end that «.1.2.49.n.8 
fuch eonditional Sentence of Excommunication may be valid at this Day 
geen Calpe debet precedere ant offen{a. A Sentence of Excommunicaticn, 
Sufpention or Interdiction pronounc'd under fome Condition is fufpend- 
ed by an Appeal, before the Event of fuch Condition be fulfilled, As 
for Example, A Judge pronounces Sentence in this manner, <7z. unlefs 
Trtins makes SatisfaGion within twenty Days after Alichcze/mas, let 
him know himfelf fufpended, excommunicated or interdidted: Now 
he, againit whom fuch Sentence is pronounc’d, in the mean time appeals 
Without making any Satisfaction at the Day prefix'd. And the Queftion 
being, whether he was excommunicated or not? It was anfwer'd, That 
this Agpeal prevents and fufpends the Force of the Sentence, becaufe 
it was interposd before the Expiration of the aforefaid Term. A Sen- 
tence in Favour of an excommunicated Perfon, whether pronoune’d for 
him before or after his Excommunication, cannot be demunded te exe- 
cution, before he has been abfoly’d from his Excommunication. And 
thus an Exception of Excommunication fhall be a bar to every Perfon 
moving for the execution of a Sentence. For an Exception may be 
objected to the Plaintiff tolerated in Judgment, and not repulfed by the 
Aid of this Exception before a Sentence pronounced for him, even at the 
Time of demanding Sentence to Execution. But then he ought to pray 
fur Abfoulution before this Sentence be demanded to Execution. 
In a criminal Caufe a Sentence may be pronounc’d without any Con- 
teftation of Suit: But in fuch a Caufea Sentence cannot be retracted. 
For by pronouncing the fame the Judge has acquitted and difchargd 
himfelf; and fo he cannot again refume the fame. For whenever 2 
Judge pronourees a Sentence upon the whole Caufe or Bufinefs before 
him, his Office ceafes as to that Caufe or Bufinefs: But ‘tis Sr pe - 
if it be only on Part thereof, Nor isa Sentence in Civil Canfes to be 
revers'd on Pretence of Jeffrvaerts newly difcovered and found out f, + Pad, de 
But in a Criminal Caufe, if new Proofs and Evidences are difeavered Gat ial. » 
ti Perloa condema’d ‘may have Relief by the fpecial Favour ce —- 
ce 
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Prince alone: And this is true as well in an affli@ive Punifhment of 
the Body, as in a Punifhment that deprives a Man of his Honour, and in 
all Pecuniary Punifhments. Nor fhall a Sentence of Divorce be re- 
vers'd or retradied ; becaufe the Perfon, in whofe Favour it was pro- 
frounc’d, does aver it to be unjuft; yet it does hereby induce a Prefump- 
tion: And the Reafon why fuch a Sentence ought not to be revers’d, 
is, becaufe it was pronounc’d upon a Foundation of Reafon, and accord- 
ing to the Rules of Law, that is to fay, Legitime ¢ rationabiliter ; 
which Words relate not to the Juftice ot the Sentence it felf, but to the 
Order and Method of the Judicial Proceeding. 

It isa good Caution to appeal froma Sentence, not only becaufe it is 
unjuft, but alfo becaufe of its Nullity: And, in a Caufe of Appeal, 
when a Sentence is pronounced ex noviter deduttis, that is to fay, on 
Matters newly deduc'd, and which were not fet forth in the firft Inflance, 
fuch a Sentence’ ought to be pronounc’d faper Faure dedutto principali, 
as is neither Confirmatory, nor Infirmatory *. When a fecond Sentence 
does exprefly confirm the firft, the fecond Sentence ought to be demanded 
to Execution : But if it be only tacitly confirm’d by the fecond Sentence, 
as by a lapfe of Inftance, or by Reafon of fome Solemnity omitted, the 
firft Sentence fhall be demanded to execution. And if the fcond Sen- 
tence be expre//y confirmatory of the firft, then the fecond fhall be de- 
manded to Execution by the Judge of the Appeal: But if it be only 
tacitly confirmatory of the firft Sentence, then the Judge a Quo thall de- 
mand the firft Sentence to Exectition. One Judge may by Letters of Re- 
queft demand another Judge to execute his Sentence for him. Altho’ a 
Sentence be pronouned upon divers Articles or Caufes; yct it may be 
fill called one and the fame Sentence. 

When the Judge of an Appeal revokes the Sentence of an inferiour 
Judge, he is bound to fhew the Reafon of fuch his Revocation: But if 
he confirms the former Sentence by adjudging it bene jadicatum ce male 
appellatam, it is not neceflary fo todo. Ifthe Judge of an Appeal 
will confirm a Sentence in fome Parts thereof, and reprobate it in others, 
he ought to form his Sentence by feparating every Head and Part therc- 
of ; faying, upon fuch a Head of a Sentence we pronounce it bene judica~ 
tum, and apon fuch a Head male judicatum: And then there willbe as 
many Sentences as there are different Heads or Parts thereot: But one 
and the fame Head as conneéted to itfelf cannot be approv’d of in Part 
and reprobated in Part, becaufe a Sentence is an individual Thing. A 
Sentence touching the Defertion of an Appeal is an Daterlocurory , and 
fo is every Declaration made by the Judge after a definitice Sentence 
pronounc’d: But an Luterlocurory Sentence is never meant or intended by 
the fimple Name of Sentence without joining the Word Interlocutory to 
it. Altho’ an Interlocutory Sentence may be revok'd at any Time, even 
in Calculo diffinitice Sententiz, and by the Judge of an Appeal from a 
diffnitice Sentence ; yct an Interlocutory Sentence confirm’d by two o- 
ther Sentences cannot be revok'd. 

A Sentence never pafles in Rem Fudicatam, whenever there is 
a Confiat by an Evidence of Fa& touching the Iniquity of fuch 
Sentence ~: Nor does a Sentence pronouncd upon a prefumptive 
Proof, or againft Matrimony +, ever pals iw Rem Fudicatam, nor 
does a Sentence ever pafs ix Rem ‘fudicatam, that is pronounc’d 
upon privileg’d Proofs. A Sentence pronoune’d under an intrinfick Con- 
dition, and which is coherent to the principal Matter in Quoeftion, 
is valid. As for Inftance, I condemn you unlefs you pay Tevexty 
Pounds within fuch Term, or if the Plaintiff proces Tis In- 
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tention: Or abhfolwe the Defendants if Be fhall fwear, &e. Becauts 
{0 pay, to prove, and to fwear, do concern the principal Matter in Suit. 
Yea, a Sentence is alfo valid that is pronounced under an extrinfick 
Condition, tho’ fuch Sentence be entirely remote from the princi 
BufinefS in the Suit, and hus nothing common with the Subject Matter 
thereof, As, I abjolze or covdema you, if {uch a Ship faall come frome 
Afix ; and fueh a Sentence thal] pafs 7 Rom Judicatam, if it be not 
appeald from thence. 
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Of Sequeftration, aud the Species thereof. 


2 Scqueftration is the Separation of a Thing in Controverly , 
© and, by the way of Pledge, committing it to the Cuftody 
: wy of another; and this is done by an Interdiétion impos’d on 
Ue Gea the voflelfion of the Thing under Scqueftration. For 
5 eng whilft fuch a Suit or Controverfy is depending, neither of 
the Parties claiming the Thing fequeftred can have the 
Poffeffion of it*: But, it being thus committed to Sequeftration, it 
ought (during the Pendency of fuch Suit or Controverfy) to remain 
apud Séeqaueftrum, that is to fay, in the Hands and Cuftody of him unto 
whom it is thus committed. But ‘tis urged, That a Pofleflor (pending 
Suit) ought not to be remov'd from his Pofleflion ; nor become liable to 
a Sequeltration ¢; yea, that no one ought to be depriv'd of his Pofleifion 
any otherwife than by a Sentence, unlefs (perchance) it be (as the 
Lawyers fay) Cafucliter ; becaufe ali Sequeftrations before a Sentence 
are odious in the Lye of the Law, and are all of them generally prohi- 
bited both by the Ciei/ and Canon~-Law*. And thus a Sequeftration 
permitted Ca/zaiiter may be caus'd or made, as in the enfuing particu- 
lar Cafes: Wherein I fhall firft obferve, that a Sequeftration is Three- 
fold, ciz. Cafual, Neceffary and Voluntary. 

A Gafeal Sequeftration is that which is permitted only in certain 
Cafes immediately enfuing: But Bartolas takes no Notice of this Ca- 
fual Sequeftvation ; beeaufe it is not founded on any exprefs Law, but 
only permitted by the Judge in fome certain Cafes. As, Frr/?, When 
tis fear'd from probable Sufpicion, that the Pofleflor will waft and dila- 
pidate the Goods (whether they be moveable or immoveable, touching 
which Goods there is a Suit or Controverfy on foot) with the Fruits 
and Profits thereunto belonging, and from thence producd and growing: 
Begaufe that the Perfon in Pofleflion is not a Man of Frugality ; but 
a meer Prodigal, Spendthrift, Gamefter, andthe like |i. Second/p, When 
the Pofleflor is fufpected of Flight or Running away. And he isfuid to 
be fo fufpected, when he has no immoveable Goods or Lands in tht 
Jarifdiaion where he is cited to appear ; or about his Houfe: Or if he 
has fuch, yet they are not equal or equivalent to the Goods in Suit 
and Controverfy *. Thirdly, When any Suit or Queftion arifey adout 
Utenfils and a moveable kftate ; and the Perfon againft whom Exeeuti- 
on is awarded, does upon an Arreft appeal from fuch Execution. For in 
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. 765.5 be put under a Sequeftration*. Forrthiy, If the Husband fhall by Ga- 
ming, ill Management, or. by any other Misfortunes arifing thro’ his own 
Default or Negle& come to Want and Poverty ; then, in Favour of his 
Wife, his Goods and Lftate fhall be liable to a Sequeftration fot the Con-~ 
fervation of the Wife’s Dowry or Jointure: Provided, fufficient be left for 
}D.24.3.22.the Husband to live ont. And in the like manner may the Husband’s 
7-C. 5.12.30 Goods and Eftate be fequeftred in the Cale of his Madnefs, Fifthhy, 
When the Poffeffor is cited into Court; and he either through Abfence, 
or by hiding himfelf, contumacioufly refufes to appear or put in Bail for 
his lawful Appearance either by himfelf or his Proctor: For in this 
Cafe his Eftate may be fequeftred, to compel him to his Duty of Obe-: 
#D.37.6.1.10. dience 4 Sixthly, When the Wife deferts and goes away from her Hus- 
band by Reafon of his infufferable Cruelty to her; and the, having fu 
ficiently experienced his Cruelty, without any Hopes of better Ufage 
from him, cannot be perfwaded by any Means to return to him again, 
but rather defiresa Divorce. I fay, in fuch a Cafe his Wife fhail be fe- 
queftred and placed with her Parents or Friends. And this holds good 
ina more efpecial manner, when the Husband cannot provide and give 
|| %.2.13.13. fufficient Seeurity for a more gentle Treatment of her |. After the fame 
manner 24 Woman, that is betroth’d or affanc’d untoa Man in Marriage, 
may be fequeftred where there is any fear of her being ftollen and car- 
tied away, or of her being deflower’d, and the like”, Seventhly; A Se- 
queftration lies, when the. Lord of any Fee or Fief will not acknow- 
ledge his Tenant for his Vaflal; or clfe has a Conteft with him about 
the Fee or Fief it felf: For then this Fee fhall be-fubje& to a Seque- 
firation. Highthly, A.Sequeftration lies, when the Party fequeftred 
confents Conditionally thereunto; as when he fays, If 1 fhall not pay 
you, ov make Satistattion for the Debt I owe you, by fuch a Day pre- 
fixe, then my Confent and Will is, that my Bfate and Goods be fe- 
quofiied. Ninthly, When the Bailiff or Steward of a Mannor, ora 
Farmer, Husband, or other Ufafruauaties, defire and endeavour to af- 
fume to themfelves the very Property of the Farm or Mannor it felf; 
fo that a Suit or Controverfy arifes on this Account: For in fuch a 
Cafe the Fruits and Profits of fuch an Eftate fhall be fubject toa Se- 
queftration. Tenthly, When Coheirs in Succeffion, or by way of In- 
heritance, or in aligua domo mortuarid, cannot fettle the Caution and 
afcertain the Security to be accepted on one fide, and to be given on 
the other, the Goods of the Deceas'd in this Cafe may be put under 
a Sequeftration. But if a Sequeftration be made of Goods which are 
foon perifhable, as Apples, Peats, and the like, or of Goods which can- 
not well be preferv’d by keeping, the Judge may then order the fame 
to be fold, and decree the Moncy colleéted and arifing from the Sale 
thereof to be brought into Court, or fequeftred. Eleventhly, A Sc- 
queftration may be granted, when any Danger of Contention is dread- 
ed between the Parties, ciz. leftthey fhould fall out and fquabble on 
the Account of fuch Goods, and proceed to grievous Hatreds and Enmi- 
{D. 7.41.3. ties thereupon ; or fhould come to Arms and Bloodflied +. For why 
borg 4 fhould a Prator or Judge (ays Fulian) fufter Men to proceed to Arms 
fed nung, and Scolding, when he may reftrain them by his Jurifdiction. But, ac- 
cording to the Stile and Practice of France, the Laws only fuffer Se- 
ueftrations to be made of fuch Goods as have no certain Poffeflor ; and 
about whofe Poffeffion both Parties are at Law, and when both Parties 
are willing to. colle& the Profits of them. Nor do the Laws in Ca/ual 
Veal Sequeftvations auy wile regard the Extra-judicial Broils and Squab- 
D.7-1.35. blings of Parties; : For each Party may feign or counterfeit a Quarrel, 
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Ov. tothe nd that by fueh a Figment he may pet his Adtesfiry 
vf Pofivison, and ina cratty manner deprive him of the Freitt and 
moluments af his Bitate. But when one iz in Peficiion, and tht ether is 
not, the Judge cannot then fequefter that Peffeflion, tho’ he theauld have 
evidext Demonftration, that the Parties would foo fall out and fight 
on that Acconnt, or come to Arms“. ‘There are fevesnl other Cater p,- 0.15.99 
woerein a Sequeftration has been ufually granted: As when the Plain- 
titf is put into the Pofleiion of the Defendant or Debtor's Eftste, tu 
the end that tie Debt or Thing in Demand may be preferved and Inept 
in fate Cuftody; or that the Sum due may be inore fale and ferme. 
This isa Crfe of daily Ufe and Practice tw Cartd Reterilenf, which 1s 
a Charaber of juftice at Roravl, a fmall but free Imperial City of 
Scbuxehen in Germany, inftituted tor that whole Dutchy, where a Se- 
quettration is decreed againit a eontumacious Debtor, whereby the 
Plaintiff is fecurd, that his Debtor’s Goods ihall not be wafted. 

A Sequeftration may by granted in Eccleliaftical Affairs on feveral 
Accounts: Ae, Firjf, for Inftanee, when a Spo iation is brought to try 
which of the Clerks prefnted is a right Farfon of the Chureh, ‘tis ufual 
for tive Judge at the Petition of either of them (fetting forth that Op- 
pofitic:. mz be made in colle@ing the Profits) to deerew that they flvail 
be faquelie-d f, and to order the Church-wardens to collect them ; and j 1111150 
the muft be publifh’d in the Church, and they are to give Bond not 
only to colleet, but to keep the fame for the ufe of him who fhall be 
found to have the Right, and to account to him; and the Judgs ufy- | P.14) L* 
ally appoints fome Minifter to fupply the Cure in the mvan time, and ~“'°?°"” 
appoints the Sequeftrators to allowa certain Reward to that Minifter as 
in a Sequeftration on the Voidance of any Benefice. After the Suit is de- 
termiu’d, the Szqueftrators are to deliver the Profits, which they have col- 
lected, to him who has the Right ; and this they mutt do either in Specen, 
or elfe according to the Value thereof, if they are fold: And i# they 
refufe, they may be compelled hereunto by the Ecelefiaftical Court; 
and if they delay to come to an Account, the Judge may ailiga the Bond 
to the Party aggriewd, with a Lotter of Attorney to fue for the Penalty. 
Secondly, A Sequeftration may be made in the Spiritual Court for nut 
repaiving the Church, Chaneel or Parfonage-Houfe, as afore rensember'd '; | Tag. 45% 
and if the Impropriator or Incumbent fhall, upon an Admonition, neg. 
le& to do it, then fome of the Profits of his Living or Impropriation 
(as fome fay) may be fequefter'd for that Purpofe: But it hes seen « 
Queftion, Whether the ‘lithes of an Impropriation may be fequefterd 
towards the Repairs of the Chancel? “lis certain they might, whilft 
they were in the Poffeflion of the Monatteries: But now they being 
made a Lay-Fee by a particular Act of Parliament, the Spiritual Court has 
no Jurifdicion (fay our Common Lawyers) in that Matter; but the ufual 
Courfe in fuch Cafes is by Citation; and in cafe of Contumaey to pro- 
ceed by Excommunication ; and this is allow'd by our Common Lawyers, 
tho’ (i think) the other way is not exprefly or tacitly reftrain'd by any 
Statute-Law. Thirdly, A Benetice isfometimes fequeftred by virtue of 
fome Proceft out of the Courts at eftminfier: And thisis, where a 
Judyment is obtain’d againfa Clergyman ; and upon a Scire or fiers faci 
dizeéted to the Sheriffto levy the Debt and Damages, he retuans, 
the Defendant is Clericus Renefciatass aon babens Laicum Feudaoe in Bea- 
Licut ntaé *: Whereypon another Fierd facias ix directed to the Buhhop to + ¥y.3. 98>. 
levy the fame de houis EeelefieHicés ; and by Virtue thereof the Tithes 
fhall be fequeftred +. But, Fowrtd/y, The mot common Oeralion forte. 3.9. 
queftring a Benefice is on the Vacancy of the Living: For duringthat wate. «1 
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time the Profits of the Church are in Abeyance (as the Common Laws 
yers phrafe it) and are therefore to be received by the Church-wardens 
by the Bifhop’s Appointment under the Seal of the Court ; and this is to 
provide for the Cure during the Vacancy ; and the Sequeftrators are ac- 
countable, as aforefaid. But they cannot bring an Action in their own 
Name for the Tithes: Wherefore, the proper Remedy is to recover 
them by a Libel or Articles inthe Spiritual Court. 
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ZN treating of Simony, which was Originally fo called from 
a Simon Magus, who was the firft Author of this odious 


aa 2 a rc Crime, I fhall difcourfe of it, Firft, according to its own 
os 


Nature, and confider what it really is. Secondly, I fhall 
je = relate the feveral Ways and Means, whercby it may be 
committed according to the prefent Notion of it. Third 

dy, 1 faall fhew how, and after what manner it is punith’d. Fourthly, 
Who may accufe a Perfon of Sémony according to the Cauon-Law. 
And, /afily, 1 fall folvefome Doubts relating thereunto. Now S#mony, 
according to the Canonifts, is defin'd to bea deliberate AG, or a pre- 
nieditated Will and Defire of Buying and Selling fuch Things as are Spi- 
ritual, or of any Thing annex'd unto Spirituals, by giving fomething of 
a Temporal Nature for the Purchafe thereof; or, in other Torms, ’tis 
defin’d to be a Commutation of a Thing Spiritual, or annex’d unto 
Spirituals, by giving fomething that is Temporal: But this was not the 
firft Notion of Séenony,as practifed by Simon Alagus , for he endeavour'’d 
to purchafe the Gifts of the Holy Ghoft by the Means of Moncy given to 
the Apoftles to fell them again, which undoubtedly was an impious Attempt 
and Prefumption upon the Holy Spirit. And, therefore, Simzony as here 
defin’d muft be a Matter invented and entirely founded on the Canon 
Law. Firft,’Tis called a deliberate 4G, or a premeditated Defire 
(by the Canonzfts) in order to exclude all wilful Motions, which have 
not been fully debated in the Mind, but proceed from a blameable Ig- 
norance: For I here fpeak of Simony, according to the Notion of the 
*X. 5. 3.34 Canonifis, which may be committed by the Will alone” ; and is, there- 
fore, by them called Mental Simony, quoad Forum Poli. But in foro fori 
(as they phrafe it) Sony is not committed by any A& of the Will a- 
lone, fince a Judge cannot take Cognizance of Mental Simony ; the 
Church only pronouncing Judgment with Safety (they fay) fuper Occul- 
tis. Forno one can undergo a temporal or external Punifhment for his 
Intentions alone f. But we know of no fuch Diftin@ion among us as 
Mental Simony: And, therefore, Simony with us muft confift in the 
very Act of Buying and Selling ; by which Words every Contraét is fig- 
nified and included, which is not grataudtous, whether it bea real Bar. 
gain and Sale or not, or Permutation, and the like. Again, ’tis faid in 
this Definition, by gietag fomething that is Temporal, or a Temporal 
Price: For if a Spiritual Thing be given for a Spiritual Thing, ’tis not 
Simony by the Cauon-Law. Nowa Price may be Threefold according 
to 
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to the Cawvnéfls*. The firft is ftiled Pretiam Maneris, as Money, an * 1.14 
Ox, Horfe, or any ‘Phing el{e that is went to be fold. ‘The feceond 
they fale Pretigns I fugee; as the Defence of an Advocate, a Re- 
commetidation ta a great Man’s Favour, and the like. And third 
they term Prefiyw chfegeti, as any Minifterial Service in Ternporal Af 
fairs. And, Jyfly, ‘tis faid to be given for fomething Spiritaal, or fome 
thing annee'd rhereuntet ; as Orders, the Right of Patronage, the Per- ; bh isu, 
petuity of recetving the Frutti and Profits of the Church, and the like ; 14% ++ 
beeaude a Thing merely Temporal is not the Obje& or Subject oF Simsomy. 

‘Lhe Cemenrfyfay, that no one can in fulficient Terms expretS their 
Hatred and Deteftation of this Crime, it being fo odious and contrary 
both ta the Laws of God and Man, as they expiain the Divine Taw: 
And hence st is, that feveral Pepes *have rechond it among the greater * Putied, 
and more heinous Crimes, Ameng the Number of thefe pretended holy Leia, e 
Men, Pepe demcredt the Third reckons all other Crimes as nothing in 
Compariton of Simeny ; making it equal tothe moft grievous Sin of ' 
Homicide. And fome of the Fathers too have went fuch a Longtl in . x . 54,6 
Folly ; that St. sdiefé holds this Crime of Simony to be worle than the ad fn. 
Sin of Idolatry ithifa And Gregory Navierzen calls it a Capital Crime f, 
And, therefore, ‘ti:no Wonder that Bo/dus*, Roland a Valle f, and ate ato 
other Creatures of the Papacy, fhould make it equal to the Crime of a 
High-Treafon, Panormitan fays, "That the Pelt of Simony in refpeet of * In! gt. © 
its Magnitude, exceeds all other Diitempers and Maladies of View what- £77 Jc 14.9, 
foever. I will not here defend the Crime of Sismony. as we ufually de is. vel. 3 
fine it; becaufe it isagainft the Laws of the Land, which ought to be 
maintain'd and preferv'd as Originally made for wife Reafons of State ; 
but, furely, it cannot be fo great a Crime as the Caxonifts will have 
it, barring the Oath taken in this Cafe i; becaufe *tis no where forbidden } Lindw. ib. 
hy the Law of God: And as to the Law of Man, tho’ it might be = Tit 6°. 
founded at firft upon good Policy in the Church to exclude want of Me- 
rit in fuch Perfons as are ordain’d to facred Orders; yet when it was at 
firft extended to Benefices, it was rather deem'd an Argument of Pricft- 
craft to acquire Livings in a g#afurteus Manner; than of any great Good 
to Religion itfelf. For if the Bithops only ordain’d fit Perfons to the 
Cure of Souls, fome Prefent or Acknowledgment of Service to the 
Patron could net be of fuch dangerous Confequence to the Chriftian 
Church, as fome Men pretend it to be with private Views to themfelves. 

The Twenty fecond Apoftolical Canon ordains, That if any Bifhop, 
Pricft or Deacon hall obtain his Dignity by Money, he and the Perfon 
that ordain’d him jhall be depasd, and wholly cut off from the Com- 
munion of the Church, as Sinwn Mazus was by Peter. The Papifis to 
fupport the Pope's Supremacy, and fome who would haye thofe Canons to 
be made by the Apoftles themfelves, fay, by me Peter. But this Con- 
ftitution extended no further than to Holy Orders, and not to Benefices 
Cas aforefaid). So that tho’ Simony crept very early into the Church in 
refpect of Orders; yet it went no further: For Men in thofe Days 
were not fo fond of the Cure of Souls, there being little Profit to be 
made by it; infomuch, as fuch as were ordain’d, or (at leaft) many of 
them, were compell’d to take this Province on themfelves, Afterwards 
when Churches were well endow'd, he, that defired to be ordain'd, had a 
sreater ‘L-mptation to purchafe Orders, than during the Primitive Times 
of Perfecution. But the Bifhop that ordain’d, wai more liable to be tempt 
ed with Moncey then on this Occafion, than at prefent, whilf pilhopricks 
were very poor ; Which is the prefent Cafe of the Greet Church, where 
Simony is faid to reign very much: And, therefore, was thiy oo 
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cal Canop enaéed. And the fame Sanction of a Law was afterwards 
eftablith’d by the fecond Canon of the Council of Chalcedon againft the 
like Kind of Simony. But after the Clergy became more delirous of 
Preferments rather for the fake of filthy Lucre, than out of a Defire of 
doing Service in the Church, the Papal Law chriften’d the buying and 
felling of Benetices Uy the Name of S¥eony; and fo it has continued to 
be called ever fince. And thus Simony then became a Spiritual Traffick 
or Merchandize had for Ecclefiaftical Benefices; making the Honfe of 
God a Houfe of ‘Trade and Commerce: And then the Canoniffs di- 
ftinguifh’d it into Alental and Conventional Simeny. 

Coneentioncl Simony is, when any Thing is either adiually given ; or 
when there is fome Promife or Treaty intervening touching fomething to 


be givem hereafter™.  Alental Simony, is, when no Aé& has interven’d, 


but the deprav’d Intention of the Giver and Reeviver oceurs f; as afore~ 
faid: .And hence it 1s, that there are two Specics of Simony, Concen- 
tional Simony may be committed by feveral Ways and Means according 
to the Canon-Law, as by not only aGually receiving a Temporal for a 
Spiritual Thing? ; but evenby receiving a Bond or Obligation forthe 
Payment of fome 'l’emporality |': And by that Lavw it is alfo committed, 
not only when Money it felf is given or received for a Thing Sacred, 
or when fome exprefs or tacit Covenant has been made about paying 
or receiving *; but even when the Patron requires fome Office or Service 
from the Giver’s Attendance, Tongue, and the liket. And fo <cice cer[@ 
of a Perfon giving Spiritual Things. For a Perfon giving fuch ought to 
exempt himiclf from the Demand of all Service and Duty; and this he 
is underltood to do, when he requires no Gratuity at all for the Spizi- 
tual ‘Things given by him. Simony is alfo committed, when any Thine 
is given or promifed for obtaining any one Voice in an Eleétionto an 
Ecclefiaftical Preferment *. And hence Romanus in his Confilia t, fays, 
touching the Matter in Hand, that he incurs the Crime of Simony who 
has promis'd any Thing in order to obtain the Votes of any Patrons to 
Church-Livings or Dignities ; and this is prov’d from the Books of the 
Canon-Law i. Therefore in a Cafe where a Clergyman promifes the 
Parifhioners, who are Patrons of the Church, to refund or pay them 
one Moiety of the Revenues of the Church for four Years or the like, 
in order to gain their Votes or Interceflion for him with the Bifhop, he 
fecms to incur the Crime of Simony. For tho’ the Parifhioners were 
not Patrons, nor had any Right in chufing a Minifter; yct their Confent 
and Prefentation of him to the Bifhop by way of fimple Pctitiog or Re- 
commendation is a Mattcr of great Weight, fince a Bifhop is always 
ready and accuitomed to gratify their Requeft. Thus in the Court of 
Rome (as tis faid) if any one receives a Gift or Prefent in order to pro- 
cure a Benefice for the Perfon giving the fame, he thereby commits 
Simony. But, I fear, that this is often practisd there without this 
Cenfure. 

I have before obferv’d, that Simony may now be committed either 
in refped of Orders, or elfe in regard to a Benefice, And whoever has 
given any Money, or other Temporal Thing, cither by himfelf or any 
other Perfon, either to the Perfon that ordains him to fuch Orders or 
Benefice, or to any other, fo that he would not have been ordain’d or 
admitted to a Benefice without it, is guilty of Simony||: But ‘tis other- 
wife, if he be not ordain’d or promoted to that Benefice ; for then he 
is not a Simoniacal Perfon. Nor fhall a Man be deem’d Simoniacal, if any 
other than the Perfon ordain’d fhall give fome Temporal Thing for fuch 
End and Purpole, without the Knowlege and Privity of the saa thus 
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ordai'd or promoted *. Simony ia alfo ecrmmitted by that Law, whea* Ahh ine 
not only a Right merely Spirttual ix purchasd by fuck Means, (ay Be 4° "239 
lvetion, Lnflirution, ec. ace Rights merely Spisitual) but who a 
Riedt ames’d +) Spiritua!s 4 thus purchasd and obtain’d 7: Amdfacna 1¥. yyS16. 
Righe is that ofa Prefintution, which the Patron of a Parochial Church 
intkes to the Sifep ; and thus Simony may, according to the Ciamen- 
Lies, be committed in buying the Right of Patronage, the’ not by the 
Law of Puchind. Sivwry vy the Papal Lave i. not only tadue’d by giving 
of Money, but even by Prayers ani great Sollicitations, wan they are 
made by a Perfon to be promoted to an Lcelestattieal Benefice or Digs 
nity |; aad {uch Sellicitations do vitiate fich Proferments, Biywt according wibb.o 1, 
to the GlofS this only hepp ns, when faeh Sollicrtations are made by an “*'+> * 
unworthy and difqualificd Yerfon: But if they are interpos'd by a fit and 
worthy Perfon, they do not induce Simony ; becaufe then the Perfor 
is not prefum'd to be an ambitious Mun, but only follicits on the Ac- 
count of Necaffity ; but iF he extends fm Prayers to obtain fome Prelacy 
in the Church, ‘tis otherwife. Again. sf Prayers and Solicitations are 
made by any other than the Party preleird, they being made for an un- 
worthy Perfon, they full vitiate the Preturrent: But if they are made 
for a worthy Perfon, and thofe Prayers are Spiritual, they donot then vi- 
tiatu th. Preferment. And if carnal Intreuties are made fora fit Per- 
fon, they do not induce Simony, if they are not the principal Motive ; 

But in a doubtiul Cafe, they are prefuard to be carnal and unlawful, if 
they are made by a Parent ; and therefore they vitiate the Prefermant,, 
unle&S it appears they are made fora very worthy Perfon. If they are 
interpos’d for an Dlxtraneous Perfon, they are prefum‘d to be Spiritual, 
and rather made for a worthy than an unworthy Perfon. len ; 

€ es ¥ s a . . « 2 ID 

‘Pant mitaa obferves *, That in the Condemnation of Simony, it may ¢. x. 5. 3.2. 
be proceeded again per figna fol; and in Hatred thereof Prefumptions : 
are admitted as Evidence: And fiwocertizs before him deelar'd the 
fame Thing, faying. That in the Crime of Simony as well as Herefy 
lefler Proots are fufficient. For in the Crime of Simony clear and mani- 
felt Proofs cannot always be had, Simony being a Contra& of a dark 
and feeret Nature ; and, therefore, according to the Canen-Laeo Si- 
moniacal Perfons Ihall be incontinently remov'd from the Chureh, when 
any notable § gns and Tokens of Simony do appear agiintt them 7. And +x, 5,3. 6 
Fob. Ananias affiyms, ‘Phat tho’ in other Crimes the Proofs ought to be 
clearer than the Light xt Noon-day; yet in this of Simony Signs and 
Arguments are taken for full Proof. And Jad. Gumex proves the fame 
Thing, faying, ‘I'hat fine: Simony is of fuch a private Nature, that it 
is ufually committed in Secret, ‘tis enough to prove the fame by Pre- 
fumptions. And ‘Jo. fininies feems to be of the fame Opinien, de- 
clarinz, That Simony inan Lleetion may be prov'd by Conjectures ; and 
there he fubjoins after what manner fuch « Simoniacal Election may ap- 
pear, cig. when the Bledors do chufe the Perfon that has prefented 
them with Money, and the like. But Note a partieular Cafe, where- 
in an Eleétion is not vitiated by Simony, céz, When Simony is commit- 
ted in Fraud of him net espected to be chofen: And this Fraud may 
appear by Conjectures; as when he that oppofes the Election, gave 
Money to be cleteed. But Paasrwitan fays, ‘That in Simony, when an 
Action is cévsi/y brought or commune'd therein, full Proof is neceffarily 
requir'd-; So that ‘tisnot enough (as he himfelf there fubjoiny) to preve y ana, ls. 
the fame by one Witnefi, evea with a Prefamptien ariling from the A- ¢ © 5.» 
yerment of another Perfon to fupport his Evidence, who wasa Parti- 
Cops Chimims: Ter, in a Caulz of Simony, an Accomplice at thy: 
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Crime, and a Partaker of the Gift made, cannot fo much as be a Wit- 
nefs touching fuch Matter of Simony. And as this is not a Caufe of a 
light Nature, a fuppletory Oath is not given in defect of other Proof: 
And this Glofs of the Abbots, Alciaius affures us, is approv'd of by the 
Doéors. So that in the Crime of Simony one Witnefs with a con- 
current Fame, is not enough to condemn a Man thercof, tho’ it be fuffici- 
ent in a Civil Caufe, becaufe Proof is oie Thing in a Civil, and another 
Thing in a Criminal Caufe. Thus no one can be punsh’d asa Here- 
tick on a vehement Prefumption of Herefy ; becaufe when the Procefs 
is grounded on Prefumptions, we ought not ealily to condemn a Man ; 
nor does fucha Sentence pals 7 Rem Judicatam, as already remem- 

* Pag: 489. ber'd “. And that which we every where meet with in our Law-Books; 
is much in Aid of this latter Opinion, <#z. That in Ciimes and Offences 
a Fudge ought to hace Proofs clearer than the Light at Noon-day. 

Tho’ Clergymen in the Primitive Chureh were only to be depos’d for 
common Immoralities; yet for Simony and not fubmitting to Ecclefia- 
ftical Cenfures, Perfons were order'd to be cut off intirely from the 

22, Can, Communion of the Church j, as already mention'd: But then Simony 
Apott. was not the fame Thing as at prefent. Indeed it may be faid in cafe of 
ancient Simony, that he who obtain’d Orders by this Means, had his 

Orders made null and void ab znitéo ; and, confequently, there was no 
Punishment fevere enough to be inflicted on the Delinquent but Excom- 
munication: For if he, that was depos’d from his Orders would not 

fubmit to that Cenfure, there was no Remedy left but a total Excom- 
munication. This, therefore; was a Piece of Difcipline abfolutely ne- 

ceflary: Nor could the Delinquent juftly complain or alledge, that he 

was punifh’d twice for one Crime, becaufe he was depos'd for Immorality, 

and excommunicated for his Obftinacy in not fubmitting to his former 
Punifhment. Lindwood fays, That a Simoniacal Perfon, and others 

+ lib, x. Tit. mentioned in a Provincial Conftitution + are fufpended from the Execution 
4. c. 20% S of their Orders, till fuch Time as they fhall be lawfully difpens’d with ; 
me" and the Pope may lawfully difpenfe with Simnoniacal Perfons in Orders, 
not only that they may adminifter in the Orders they have thus re- 

ceiv'd, but that they may alfo rife to fuperiour Orders, and lawfully 

£X.5. 3-35. Officiate therein ||: Yet fometimes the Pope has hought fit not to difpence 
with fuch Perfons for certain Reafons mentioned by Hbo/ffienfis, and 

others, tho’ he might have gain’d largely by it. By a Set of Injun@ions 
1547. publifh’d by King Eeward the Sixth ¢, and others by Queen Elizaberhs, 
155% it is thus enacted, c7z. To avoid the deteftable Sia of Simony ; be- 
caufe buying and felling of Beneficesis Execrable before God: 'There- 
fore, all fuch Perfons as buy any Benefices, or come to them by Fraud 

and Deceit, fhall be depriv’d thereof, and be made uncapable at any 
time after to receive any Spiritual Preferment. And fuch as fell them, 

ot by any Colour beftow them for their own Gain and Profit, fhall lofe 

the Right and Title of Patronage and Prefentation for that Time , 

_ and the Gift thereof for that Turn fhall go the King or Queen’s Ma- 
i131 Elinc.6 jetty, And bya Statute of the faid Queen ||, he that is found guilty 
of Simony in obtaining a Benefice is for ever render'd incapable of ob- 

* Hob. Rep. taining that Benefice for which he contracted ; and Hobart fays *, That 
> the Words of that Statute ought to be expounded in a large Senfe: 
And he likewife tells you, that ‘tis Simony to contra for the next 
{Hob.p.165. Prefentation, whilft the Incumbent is fick and like to dye +. And tho’ 
a Clerk prefented by Simony fhould dye ; yet the King’s Turn is not 

xp, 163,166 thereby fatisfied, as appears from /Vuchcoml’s Cafe in the fame Reportst, 
167. By the Words of the aforefaid Statute the Church unto Which a Man is 
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teefented, iftiruted and idafed? upon a Sumeniacal Comttryed, Gib 
ly void, that it becomes fo with6ut Dorrivation or Sorténee Lory my: 
And, theretore, an Incumvent prefinted by Sitmohy caunor flud hes Pa- 
rithioner for ‘Tithes, and the like*. But the Cizw. a-Luew tays, That he, “t 
who confeffes himfelf in Law-to be guilty of Simony, or » a Sliembical 
Perfun, ought to be deariv’d ‘ab Of cio er Reweficint. . For by the Cuomep '% 0 ot 
Lise Simony ie a Marter of witieh the Eeclefiaftical Court has the tole 
Cognizance in Papily Countries’. And the Reafoa whicn that Law gives 1M toe, 
why a Secular Judee eannot meddle herein, is, beewfe this Crime had ita“ *™* “™ 
Origia trom the Prohibitions of the Church ; and is in all Places, where the 
Papal Law pvails, regulated according to the Inftitutions and Laws 
thereof; and by the Czpexify it is filed no Iefs than Herefy 1. UP gdier 0 Able 1a 
King of Mercia is taxd by Melmesiury with the Scandal of Simony * "> * 
in felling to Jing the depriv’d Bithop of Tf inchefter the Bifhoprick of 
London; which, according to Fcberd’s Hiftoryt, if we may beliewe it, fPs 1 p72 
wWds the frft time that Simony was known in fag/znd. 

Tho’ Swaony arifes from a Contract (as aforefaid) yet every Con- 
trad does not mike it Simony; for in Simony we muft confider the 
Nature of the Contra&, whether it be ex bonefd, or ex terpi ConfZ, 
and contrary to good Manners*. A conditional Osligation to refign a | aie 
Benekee upon a Requeft or Demand made is good in fome Cafes, and is’ ”” 
p q good in fome Cafes, and is 

no Simoniacal Condition,as it was-affirm’d in a Judgment upon a Writ of 
Error in the Cafe of /Farfon againk Baker ¢ But it was faid by the Court, 
upon Evidence given, that if a Patron prefents one to his Advowfon, %m-Per. 
having taken an Obligation of the Prefentee, that he will refien fis °°’ 
Benehice when the Obligce fhall after three Months time give Warning, 
this is Simony within the Statute *. If a Patron makes a Simoniacal +.» 2 
Contra& with one Perfon, and prefents another, this is not Simony p. =:. 
within the Staute. Tho the King pardons the Simony, yet the Prefen- 
tation remains void, and the King may prefent }. If the Statute of Si- 
mony had only made the Prefentation void, and not given it to the 
King, it would have return’d to the Patron, as in the Cafe of Inftitution 
by Simony. 
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Of Sufpexfion, aad the feveral Diftinitions therexf. 


SSI SP EN STON taken in a proper Senfe is an Ecclefi- 

nie PONS aitical Cenfuce, whereby a Spiritual Perfon is either in- 

Me terdicted the Exercife of his Eccleliaftieal Function, or 

afte hindred from receiving the Profits of his Benefiee: And. 

ige = Sufpention may be cither cb Officio or PBenwfcia; and 

42298 fometimes 'tis both. Again, Sufpention is cither tetul or 

in Part ; for ever, or for a Time only *. When ‘tis for ever, it mia ¥ bee 4 ue 

called Deprivation, or mzorian, as it often is in our Books ; but whem Fo) ll 

it is for a Time only, it is properly term’d Se/femfi. “Tis called ha 

Cenfare by way of Gomes; for herein Sufpenfion agrees with other 

Cenfures; And ’tis faid to be an Erclefiaftica!l Cenfure to dittingutil, 

it from Civil Prohibitions; and to fhew the efficient Caufe of Sufpen- 
KkKKKK tion. 
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fion, For a Sufpenfion ought to be pronounc’d by an Ecclefiafical Per 
fon having JurifdiGiion zz Foro externo: Wherefore, in the Romifh 
Church, when the Parifh-Prieft or Confeflor commands the Penitent to 
abftain from the Function of his Order, he is not properly faid to fu 
pend him; becaufe fuch Prieft wants jenidaien ia Foro externo ; ands 
therefore, a Perfon violating the Prohibitions of fuch a Prieft, does not 
incur the Pain of Jrreguiarity*. Asd "tis faid in this Definition, where- 
by a Spiritual Perfon, @&c. to thew the Subject of this Cenfure: For 
properly {peaking Laymeén do not incur this. Cenfure of Sufpenfion, but 
only Ecclefiafticks, who are hereby depriv’d of fome Spiritual Benefice, 
or interdi@ed the Exercife of fome Spiritual Office. But a Layman may 
be depriv’d of the Power of obtaining an Ecclefiaftical Office or Benefice 
in futurum; and a Privation of this Power or Liberty is a Sufpenfion: 
Thus Clerks alone are not the Subje@ of this Cenfure. Butto this Obje- 
&tion I anfwer, by denying the minor Propofition: For the Deprivation 
of this Power or Liberty is a kind of Incapacity ox Difability, and not a 
Sufpention properly underftood ; fince Sufpenfion is an Impediment to the 
Ufe of that Power which any one has already acquir’d. And: herein Sut 
penfion differs from Irregularity, which does not only toll the Ufe of 
that Power and Faculty, which a Man has, but it alfo hinders him the 
Affeeution. of fuch a Power or Faculty, And’tis faidin this Definition 
in totum, or in part; for ever, or for a Time only, to advertife us of the 
Latitude of Sufpenfion: But, in ftriG@nefs of Speech, he is faid to be 
fulpended, who is fufpended: from his Office er Benefice, or from, both; 
as it happens, for a Time only, and not for ever. And thus, according 
to the Opinion of fome Lawyers, there is the like Difference between 
Deprivation and Sufpenfion in the Canon-Eaws as there is between 
Deportation which is perpetual, and Re/egation which is only for a,’Time, 
in the Cizal-Law.. 

Sufpenfion is manifold, according to the aforefaid Definition: For, 
Firff, There is one kind of Sufpenfion which is only, 2b Officio, whether 
it be an Office of Orders, or an @ffige of Jurifdiction, it matters. not. 
Secondly, There is another kind of Sufpenfion which is only 2 Beneficio, 
whether the Benefice be a Dignity, Canonry, or a /umple Benefice, @c. 
And a third kind of Sufpention is that, which is ab Officio @ Beneficio 


{Sylvet.v. fimudt. Again, there is one fort of Sufpenfion i totum, whereby a 


Sufpenfio. 
Queft. 2. 


Rerfon is depriv’d of the whole Ufe and entire Exercife of his Office ; 
aud the other is a partial Sufpenfion from his Office: And fuch is that, 
according to the Papal Law, whereby a Perfon is fufpended from re- 
ceiving Confeffions, and the like; or from from any particular Branch 
of his Office, according to ourLaw. ‘There is alfo.a Penal Sufpenfion, 
and a Medicinal Sufpention. 'The firft is that, whereby fome Offence is a- 
veng'd and punidh’d ; and this is pronoue’d iz panam & vindittam delitti : 
As happens, when any one is fufpended for a Crime merely gone and 


pait. But this Kind of Sufpention is not pronoune’d by way of Cenfure, 


+ Bonacin. 
tom. 1,p. 423+ 


but by way of Punifhment alone. The fecond is that,, whereby the 
good and future‘Amendment of the Party fufpended is intended ; and this 
is properly a Cenfurey There is alfo a Suipenfion made by the Law, 
and a Sufpenfion made by the A@ of Man. The Dodors have introduc'd 
other Diftin@ions, as thofe of the greater and /effer Sufpentfion ;. but this 
Divifion is not commonly received bythem, becaufe it has no fufficient 
Foundation in Law, ButI call the greater Sufpenfion that which fufpends 
a Man ab omuibus, that is to fay, from Office and Benefice both together : 
And I term that the defer Sufpenfion, which is only pronounc’d in regard 
to fome particular EffeG. Sufpenfion ab Officio  Beneficio is fome- 

times 
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times decreed wh/odntely and fimrply, and fometimes ‘tis determin’d by 
that Time which is vee for making SutisfaGion or Reftitution. Thus 
if a Perfon dhell be ia pended by the Judge's Sentence, till faeh Time 
as he fhall make Satisfaction, he shall in this Cafe recover his Office 
and LBenelice immediately after he has made proper SatisfaGion. But a2 
{pecial Ab‘olution from the Sufpemfion is herein neceffary after Satis- 
fain wate; otherwife (perhaps) it might be faid, that he had not 


Kb; 


made iull aud proper Satisfaction *. But herein we ought to diftinguifh, + Odwh. * 


whether Sufpenfion proceeds from the Act of Man, or from the Sen- 


Con. ‘Tir, % 
v, Uiiiamens 


tency of the Law ft: For when a Sufpenfien of this Nature preceeds cimsicen 
from the Judge's Sentence an Abiolution isentirely neceflary ; butmot fo, 1¥ 12-14-73 


” 
when it comes from the Judgment of the Law, becaufe then there isto 


VL. 11.1 Fete 


one who can deny or gainfay fueh full and proper Satisfaction’. Sufpen- + Clem. 5. & 


fimply and cblelatc#y, or clfe fometimes only for a Year, and fome- 
times for three Years, cc. Sufpenfion is alfo 4 Benoficie only ; aud 
then “tis fumetimes faapiy deevecd, and fometimes ‘tis limiged te fiz 
Mouths ; and fometimes to three Years, Oc- ‘This Sufpemlion is: alfe 
mad: @ Beneficio ebtinende, as well as a Benefietoe adepto, fo that tise 
Perfon thus fafpended cannot obtain a Bunefice during the Time of ful 
Sufpenfion. 

I have already hinted touching a Perfon fufpended 25 Oficio only; 


that he may execute his Office in feveral Refpotts, if he be not totally... 
fufpended'’: Wherefore, it may become a Queftion from what Ad or py 


fion fon times is only wh Officzs ; and then it is fumetimes degreed either * 


i. % We « 


Acts a Man partially fidpended is reftrain'd. Now tho fuch a Perfo “ileum (- 


cannot do thof2 Things which relateto his Spiritual Office asa Paftor, 
as celebrating Divine Service, and the like; yet he is not hereby pre+ 
vented do’ng thofe Things whigh are Matters of Jurifdi@ion: But a 
Perfon fufpended ab omui Officio is fulpended from all ordinary Power: 
A Perfon thus fufpended can neither be an Eleétor, uor can he be e 


tims. 


leGed *, Nor can be give Inftitution, Indu@ion, Iaveftiture, grant a **4-+® 
Prebend t, and the like ; nor excommunicate g Pesfon, ie, Amd, acs t% 527-10 


cording to fome, ‘tis the fame Thing in a Perfon firlponded aOfieio only: 
And this is true in refpe& of him that is fufpunded by adeclaratery 
Sentence, or even by the Canon it felf, if he be publickly desoun- 
ced: But ‘tis otherwife in a Perfon fufpended by the Canen, and 
not publickly denounced, he being fuffered to continue iz Stara 
guo, till he is denounc'd; and then what he does is valid. Thata Perfon 
fufpended ab Officio only, cannot grant a Prebend, fome comtradi&; 
for a Bifhop fufpended ab Officio only (fay they) may collate toa Pre- 
bend, tho a Canon of a Church cannot do it: And the Reafon of this 
Difference is, becaufe a Bifhop has to do with fome Matters relating to 
Orders, and fome relating to Jurifdiction, Henee it is, that tho’ a Per- 
fon be fufpended from one of theft, cic. from giving Orders; yet he is 
not fufpended from the other, crx. trom exereifing Jurifdidion: But 
Canons having no Jurifdi&ion, cannot collate to Benefiees. Clergymen, 
who are publick Fornicators, are by the Czzox-Laewfulpended gp(a fatto ; 
and fo are Hereticks and Schifmaticks: But then this Sufpenfion beir 

perpetual, is the fame as Deprivation. But when Clergymen are fie 
pended for applying themifcives tco greedily to the getting of filthy 
Luere and fordid Gains (as they may be); or are fufpended for Contu- 
macy and Difobedience to the lawful Commands of their Superiours, this 
Sufpenfion is only fora Tinmw’; and Abfolution fellows when they yield 
Obedience thereunto. oF 
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Of Tithes, and the fever al Kinds of them, &c: 


@ CCORDING to the ancient. Law of the ews, the tent 
Ye Part of all Fruits was due from the People to the Tribe 
wy of Leo, or the Levitical Tribe, as fometimes called ; 
W and out of thefe Tenths the Levites, or the inferiour De- 
2 gree of Minifters in the Feqwih Difpenfation, again. paid 
Tithes to the Priefts. There were other Tithes, which 
every one of the I/raelites feparated in their Barns, that they might 
eat the fame when they went inte the Temple at Ferufalem ; inviting 
the Priefts aud Levites to this Entertainnient which they made in the 
*X.3.30,1, Porch of the Temple’*. And there were alfo other Tithes, which they 
laid up out of their Stock to fupply the Neceffities of the Poor. But 
the Firft-Fruits, which they offered up out of the. Fruits of the Earth, 
were not defined or ftiled by any particular Narne ; nor were they afcer- 
tain'd to any fpecial Ufe and Purpofe, but were left to the Difcretion of 
thofe that offer’d them up. And thefe Firff-Fruits were thofe Portions of 
Things, which firft grew and were gather'd from the Fruits of the Earth : 
and being vollected were dedicated and offer’d unto God, the Beneficent 
Giver of all Things, before they were appropriated to Human Ufe, that 
they might honour and worlhip God with the Acknowledgment of fome 
firft Gift. And not only thofe, who had a Knowlege of the true God, 
did thus offer their Firft-Fruits, but even the Heathens themfelves did 
*lib. 18.2.2. by the Law of Natute make thefe Oblations: For P/imy tells us*, That 
the old Romans would not tafte of their Wines, or their new Fruits, 
before the Priefts had offerd up the Firft-Fruits as a Sacrifice to the 
Giver of them. But I fhall here in the firft Place {peak of Tithes, be- 
ing the chief Support of the Clergy ; and with which I am more immedi- 

ately concerned.} 
Now Tithe, as here to be confider'd, is a certain Qywota or Portion of 
Moveable Goods lawfully acquir’d unto’ the Clergy for the Service of 
JX. 3.3013. g Parochial Minifter in the Church t: And, according to fome Per- 
fons, this Right is not only founded on the Law of Man ; but alfo on 
#16.Q1-47 the Law ofGod#. Ifay, a Quota or certain Portion ; becaufe Tithe 
is not in all Places the tenth Part, but various and uncertain, accord- 
ing to the Cuitom of Parifhes. Therefore, whenever a Judge takes 
Cognizance of this Quota, he ought to confider the Cuftom of the 
3.30 Place ¢. Nor can any Certainty of this Portion (fay the Canoniffs) be 
* —_ exprefly declared ; fince a Cuftom is a Matter of Fa@ ; anda Fact is 
Dd. inl.g. deem d various and uncertain # By the fifth Canon of the fecond Coun- 
cil of Alafcon in France, the Payment of Tithes was infifted and com- 
* A.D, 585, manded there ||, and being founded on the Law of God, and the anci- 
ent Cufiom of the Church, which is thereby reinforced: Unde Sratuz- 
mins CS deccrvimus, ut mos antiquus reparetur. So that in this Canon 
there wa, only a renewing of an ancient Cuftom, which had obtaincd 
in the Chures, but was now grown into Difufe. For this Council of 
Mafcon was called on Purpofe to reftore what they found too much 
declihing 
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declining as to the State of the Chur: a that | 
he 0 Doubt of the Cuftom ef pay : 
of thar mcciving Cheifigary: 4 iv Historians add 
Cxftom declin'd as their Religion did. Ja the Ceuncil of Nenamt 
and Oblacions ave muntiomd together t, a> makmg up , 
Revenue, which was to be divided into four Parts, as aiready ~— 
bed’: The fir was given to Bifhog, the foeond to aCe 
tha third for Repairs, the fourth to the Poor. bat the smaisr 
Support of the Parochial Clergy confifted m Tithes: And, theraore, b 
thall in the nest Place contider upon what Foundation they fland. in 
Law with uw herein #arizae, and oy they liad. their Beginning. 

And fit as to the Founuution they fland upon in Point of Law, my 
Lerd Gute not only fays ft, ‘That the Parochial Right of Tithes is efe 
blihd by divers Avts of Parligment, but he alfa mentions the Sergey | + lah 
Laws b-fore the Cunqueft for the Payment of ‘Tithes, cis. the Laws *~ 
OF Bdeurd and Cathran, Stiiclfan, Edrogad,, Caextus the Tee, 
and thofe of King Ldwyrd coniirm’é by elim the Fie. A modem 
Fisioriun from Sfrzoz of DurAanz and A daashery informe us jj, "That hele’ 
a Mt Fey —- . an ie LU _ > fa Wolf. 
Titices were frit order'd to by paid in Bayland ata Synod or a Council 

a m , F> 59: 

caiied by King Osfe, and held at Culeaith about the Year 7775, Where, 
apie other Canons, th; Payment of "Tithes was decreed as0me; and 
alfo declared to be by Diving Right.. Agd fo the Cumen-Jaer declares, 
faying, That Ged commanded Tithes to be paid him as a Tagen of hex 
bing Lord aud Vroprietor ofall Things” ; and im his, Stead (fays that +, ; 
Yaw) he thas deputed the Clergy to recxive them for him, tho’ this 
Ciemnitiion (I think) is no where to be found in the New "laftamest, 
wheypeer it may be in the Old: And, therefore, by the Cizame- Tce 
Yaya cannot seccive Tithes in refpect of any Cyflom whoyger, tie’ 
itThould be on a C:flom “ounded on. Prefeviption™, “7 Gayl oy We eee 
enter into any Contreverfy about the Divine Right, ur “orlwedur *o 
the Clerey, but confider them as given to the Chur by, Agen Lowy 
for the Maintenance of fuch as ferve at the Alrar, the Lahoyime ogre 
worthy of his Hire: But yet it mult be obferv'd, that if they. wercef » 2. Tan. « 
Divine Right, the Priefthood was depriv’d thereof by the Laity toms *'F 
fume hundred Years after Chrif. Indeed, the Lave of Gad fawy thus, 
eit. She {pelt nat delay tq oifor the faofe ot tay ripe Frxirs, che, 1. And | these 


again, Conremning the Tithe of the Thrd, of the Lhte, ecomstl wbdim Fm 
foever palleta gader the Rod ; the Tenth [b dl we HS; i552 ’ be ard ele 
Sut this was a Law unto éhe Fees alone ou the Account af Sages 2°: + 3° 
and other Offerings, according to the Ceremoaicl Law, which waa 

bolifi'd, when Chriftianity came into World: But furcty cae Cliray 

have a Right to fomething according taSt. Poa, wie fays, we dace 

Sown neato you Sprritual Things, sf g great Thing déeti ge fnall renp 

gear Cerna! Thags§? And again, Ie alenieid a fF imegarely suial bo aye 
cateth not of 126 Prodt tinve,? ? Or solo feeder 4 Fleck, amd patyhy SO 8 
wet of the Mel’ of tie Fa a®? But St. Peed fpenes thle Tavowee oo fy, . 
Mw ; wid dhos aut the Daw fey tg Lane Thing dl So thas ieee 
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by the Papal Law. ea fays, that Tithes can never be cxtingnifh’d, 
becaufe they are due of Common Right ; and the fame is faid by Dodde- 
vidge inthe Cafe of Foffle and Purict *: But I fuppofe they only mean a 
Maintenance duc to the Clergy fromthe Laity ; tor, doubtlefs, the Laws 
which gave them Tithes may give them any other Portion or Subfift- 
ence in lieu of Tithes. And in Prieddle and Napper’s Cafe, Tithes are 
faid tobe an Ecclefiaftical Inheritance Collateral to the Eftate in Land ; 
and of their own Nature due to an Eccleliaftical Perfon +: And that al} 
Lands of Common Right are to pay Fithes ; and, therefore, none can 
be difeharged of the Right of Tithes; tho’ they maybe difcharg’d of 
the actual Payment of them ™. Of which by and by. 

Now there are two, or (as others fay) three general Species of Ec- 
clefiaftical Tithes, which are paid to Perfons attending the Miniftry of 
the Church, viz. Predial, Perfonal and Alixt. The firft are thofe 
which accrue and grow ex #pfis pradiis from the Fruits and Profits of 
Lands themfelves, as Corn, Hay, Wine, and the like ; and which de- 
pend on the Fruits and Profits of fuch Lands, as from Wool, the Pro- 
fits of Wind-Mills and. Water-Mills t, @c. For under the Appellation of 
Fruits, in Latin filed Fruttus, we may here reckon all thofe Things 
which relate to Tithest. And, Secondly, under this Appellation we may 
alfo include fuch Things as concern the Gicbe of the Church: And, 
in this laft Senfe, they are fo ftiled ; whether they are Fruits acquir'd 
by Induftry, or Fruits produc’d by Nature only t. “Tis likewife to be 
obferv'd in trefpe& of ‘Tithes, that under the Name of Frairs thofe 
Things are alfo contain’d, which are gather'd during the Vintage, as 
well as thofe which are gather’d during the Time of Harvelt: And 
thus under this Term we may comprehend Corn, Hay, Herbs, and all 
Things of this Kind arifing from a Man’s landed Eftate; alfo the 
Wool of Sheep, the Young of Cattle, and (by the Canon-Law) Pen- 


sfions of Houfes and Predial Eflates, and (according to the Canoniffsy 
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the Labour of Servants, and other Animals; and alfo all Mines of 
Gold, Silver, Stone, Iron, Chalk, and the like, if they produce a Year- 
ly Increafe + In the fame manner Revenues or Returns made by 
Fithing, Fowling and Hunting come under the Name of Fruits ||; and 
fo do ‘Trees or Coppice Wood, in Latin called Splea Cedua™. But 
perfonal Tithes, which are the fecond Species of 'Tithes, and paid out 
of the clear Lucre and Profit acquir'd by the Induftry of a Man’s Perfon, 
or from Frade, Merchandize, and the like t, are not included under the 
Name of Fruits: becaufe in Trade or Traffick, ec. there is no fuch 
Thing as Fruits. But in Exgland we know no fuch Thing as Perfonal 
Tithes, which are deduéed out of the Profits of a Man’s Labour, Skill 
and Employment, c7z. from Warfare, Traffick, Handicraft Trades, ée.2 
Thefe Perfonal Tithes are by the Canon-Law paid to that Church 
wherein a Perfon receives the Sacraments of the Church |I, tho’ this 
Lucre or Profit arifes to him in fome other Place. Mix ‘Lithes are 
thofe which are due partly from Things predial, and partly from the 
Profits of Human Induftry: But this Species of 'Tithes (I think) is 
comprehended under the other two; and rather follows the Nature 
thercof. I have faid that Perfonal Tithes are due from Trade and 
Traffick *, ere and do rather refpeé the Perfon than the Thing itfelf ; 
and that they ought to be paid to the Church where the Merchant, 
Tradefman, Soldier, and the like, do hear Divine Service, and reccive 
the Sacraments. But the ews are not oblig’d to pay this Sort of Tithes, 
becaufe they are not Perfonally incorporated into the Church ¢ ; nor 
ought the Church toreceive Tithes from them, left it thould feem to 

approve 
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approve of their Perfons. But if = inhabit Places wher Cir 
Jfriaas have ufually dwelt, and pa:d Petfonal ‘Tithes and ObLrtions, flich 
‘etws fhall in the like manner pay Perfonal ‘Tithes, and render Obja- 
tions, left fuch Churches as have been accuftom d to receive thofe Tithes 
and Oblations from the Inhabitants of fitch Pluces, flould te prepudicd 
by the ‘Jews dwelling there: And thus the Comoa-f vee digefs und gets 
over this Scruple of evceiving ‘Tithes from the ‘Frevs, 

‘Tithes ought to be paid tategraliter, (as the Cavai~Low "as well as *# > 6 
one of our own Provincial Conftitutions } phvrafes it) that isto fay, iman Une 8h 
entire and perfe& Manner, without the leaft Diminution ; otherwife *7™'* 
they are not faid to be paid atall: For asa Man is not faid to fat 
the forty Days of Lent (fay the Canenéffs) unlefS he faults every Day ; 
fo that he who pays lefsthan the tenth Part is not fiid to pay his Tithe 
The holy Scriptures ay they) commands us to pay ‘Tithes of all 
Things which the Ground produces,and which are of a Yearly Increafe f; 
therctore, Tithes ought to be paid to the full due thereof without any 
Deduction of Expences for the Tillage of the Earth ,; fo that by that }©3 5% * 
Law a Cuftom is not valid, whereby lefS is paid than the ‘Tenth of the 
Yearly Produa&. And St. ./e/t7z, a Champion for the Romifh Church, 
fays, That he, who would merita Pardon fur his Sins, muft pay the ‘Tenth 
to the Church ; and give Alms out of the other nine Parts of his Fftate *, + 16.4. 5. 
And by a Provincial Conftitution in Lindwood f, all fuch Perfons as 6. in tn. 
thall in any Popular Congregation endeavour to hinder and reftrain the |b? 37" 
Devotion of the People in the Payment of their Tithes, or irom ma- 
king their Oblations, or fhall unjuftly convert the fame to their own 
Ufe, are liable to the Sentence of the greater Excommunication, and 
Thall not be abfolved from thence till fuch Time as they have brought 
the People back from their Error, and have made Satis:aétion to the 
Church ; and this Abfolution fhali be only made by the Dioeefan, ex- 
eept it be ia articulo Mortis. And by the faid Conftitution, as well as 
another there recorded », the fame Punifhment is inflicted on all fuch ¢1ib,5. ‘tic, 
Perfons as fhall refufe to Ecclefiafticks, to whom the Perception off 16.c. 2. 
Tithes belong, or their Servants, free Ingrefs and FEgrefs on their E- 
ftates from whence Tithes are due, for collecting or looking a‘ter fuch 
Tithes, and for carrying of them away when they pleafe: But then 
their Pleafure ought to be governed according to the Laws in Force. 

And by a Conftitution of Rob. Finchelley it is enjoin’d !, That Tithes ¥ Linde. 15, 
fhall be uniformly paid all over the Province of Cunterhury, of all Corn *T#O"% 
and Grain, without any Deduétion of Expences for planting the fame ; 

and likewife of all Fruits of Trees, of Hay wherefoever growing within 

the Limits of the Parifh, and of all Seeds and Garden Herbs there crowing: 

But of Lambs and Milk according te a Rule or Standard thervin men- 

tiovd. And, laftly, by this Cea Tithes thall be paid ont of the Pro- 

fits arifing from Mills and Paftures. And fuch Perfons as fhall deny the 

Payment hereof, fhall after three Admonitions ftand excommunicated *; *¥. 33%-5 
So that a Demand is neceflary according to the Law, otherwift the Per- P 

fon not paying the fame fhall not be deemed #a word}. But tho’ it be 146-% 5- 


an 
<= 


faid in the aforegoing Conflitution, that ‘Tithes fhall be paid uniformly ; °°" ~ 

yet in refpea of the Payment of ‘Tithes, there are divers Cuftoms to he 

obferv'd, which confit in a differenc way and manner of Tithing. For fome 

pay their Tithes according to the Form of Corn, as it lies feutter’d up 

and down on the Landy, vr thrown into the Furrow;, Others pay ae- 

cording to the Shock as thefe Sheaves are collected and fet up together 

in a Heap, Others do aot fet out their Tithes in the Field, byt in theix + Tisds, 

own Barns: And others carry the Tithes Home to the Parfon’s Barn #, ps aa wee 
30 
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oSe-that in. thefe aad the like Cafes there cannot be onc uniform Demand 
of Tithes, or (at leaft) the fame manner of rendring 'Yithes cannot be 
_ obfery’diin all Piaces,tho' there, be an Uniformity in this refpect, eiz. thar 
X. 3: 304"the Tenth ihould be paid entire without any Diminution*®, ©. 
: ie-But it has been a Queftion among the Canonifis, Whether the Parfon 
Of a Parifh can compound with his Parifhioners in fuch a manner as (per- 
haps) to receive leis than the Tenth in refpcct of Tithe? And it feems 
. - by the Canon-Law that he cannot. For tho’ fuch a Competition amone 
5.3, Clergymen is binding and well enough according to that Law f ; yet 
s.« between a Layman and a Clergyman it isin no wife valid +, according to 
362 the Doéwine of fome Men, without the Pope’s Authority: But (I think) 
the Bifhop’s Confent is fufficient to eftablifh fuch a Compofition even by 
i Bern. inc. the Canon-Laty itflfll; and Hoftienfis agrees with me in this Opinion *, 
136 For by the Text of the Law quoted in the Margin it appears, that-a 
1.36. Compofition touching Tithes may intervenc between a Jayman and a 
Clergyman, e7z. that fomething fhould be Yearly paid in lieu thereof, 
+X. 3.30.7. efpecially for fmall Tithes as fob Ananias obferves t. But tho’ Laymen 
may lawfully compound for a paft Subftracion of Tithes: Yet tor a 
Nonpayment of them hereafter a Compofition ‘made with Laymen is not 
valid without the Judge’s Authority ; nor does Cuftom,’ nor Prefeription 
aid a Layman cither to retain or to prefcribe tothe receiving of Tithes, 
Our Provincial Conftitution allows of a Compofition ; iff Parochiani 
competentemfecerint Redemptionem pro talibus decimis, fays the Text, 
without making any Diftinction between great and {mall Tithes; nay {1 
think) it includes the greater Tithes under the Words Talibus Decintis, 
iI Lindw.lib, as may be feen from the Conftitution itfelf|| tho’ the Glofs thereon !%s 
3. Tit.16.c.5- otherwife: Butifa Parfon would bind his Suceeflor by fuch a-Gom- 
pofition, he muft then have the Patron and Bifhop’s Confent hereunto. < 
It has been already remember’d, that Cuftom fometimes obtains in the 
kDd.in ocaz, Payment of Tithes*: But a Cuftom for Non-payment, or for paying 
i C632, 4 ; : : : 
2.3.30. efs than the Tenth is not valid, according to Innocentius and Compo- 
j inc, 32.x.ftelat. But this admits of a Diftin@ion (fay the Canonifts), Mor 
3-30. 16.Q. tho’ in real Tithes fuch a Cuftom of paying I-fs does not avail; Yet 
77.1 % 3 in Perfonal Tithes it is good enough: And thus Tithes are again 
— divided into Real and Perfonal Tithes according to the Canani/fs. 
But (I think) this Diftin@ion no wife diifers from that of Predia/ and 
Perfonal Tithes: Therefore I fhall here rather chufe to divide them 
into great and fmall Tithes, as they are commonly called with us, 
fine 3x3 Hoflienfis obferves t, that in Exgland fmall Tithes confit in Wodl, 
30. veminutis Milk, Cheefe, Lambs, ec. For thefe Tithes do even confit in piety 
Animalium, as Chicken, and the like are. The Tithes of the Fruits 
of Trees, Seeds and Garden-Herbs are reckoned among fmall. Tithies, 
and fo are Millet, Mint, Rue and Cummin, according to what is faid 
+Capar. in St. Luke's Gofpel +, Vo unto you Pharifees ; for yee tithe Mint aad 
Ver.2% Rue, and all manner of Herbs, &c. Tithe of Honey and Wax arealfo 
xeckon’d among fmall Tithes; and fo are Eggs. But what is here faid 
of paying Tithe of Cheefe in its Seafon, is to be underftood when the 
Milk, of which the Cheefe is made, has not been already tithed ; for 
otherwife it would follow from hence, that Tithe would be paid twice 
* V1. dereg. of the fame Fruit, which ought not to be*: For ifa Perfon fhall firft pay 
83 ‘Tithe of Milk, and afterwards make Cheefe of the other nine Parts, 
the Cheefe fhall not be tithed; but if he fhall fell Cheefe of this 
Kind, the Seiler fhall pay a Perfonal Tithe out of the Gain and Profit 
+X. 3.30.28 Which he makes of fuch Cheefe fold, where Perfonal 'Tithes ate paid t. 
Ip Autumn and Winter, when Cheefe is not ufually made, Tithe fhalt 
© be 
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be paid of the Milk of Cows, Sheep and Goats. Some Perfons do 
not pay ‘Tithes of Ducks and Chichen, becaufe they pay Tithe of 
Eee: But in fome Places it is Cuftomary to pay ‘Tithes both of Bees 
and Chicken. 

Among Predial Tithes we may reckon Coppice-Wood, in Trin eal- 
led Spe Cody, which ought to be demanded, after ts cut, of the 
Proprietor of the Coppice, and not of tue Buyer or Purchaier thereot : 
¥or the Provincial Conftitution t rather freaks of the Pefleiiors of fuch + tind 14 
Copices themfelves, wherein fuch Wood or Fewel is cut down, thas of } + 5 
the Potfettors of fuch Wood or Fewel after “tis cut. But if fuch Woed 
fll be confum’d in the Houfe for the Maintenance of Husbardey, no 
Yithe thall be paid thereof; becaufe the Parfon has eésrzeres dvcineas, ' } Wenn Rep 
Furzes pay a Predial Tithe, unlefs the Owner of the Soyl can be dif p.m 25 
chaged by Cuftom, upon Payment of Tithe Milk, or Calves of fuch 
Cows which are depaftur'd on that Ground where the Furzes grow. 
Tho Grafs pays Predial Tithe ; yet, if "tis cut and carry'd ta feed the 
Owncr’s Plough-Cattle, before ‘tis made into Hay, not having faficient 
otherwife to keep them, no Tithe ought to be puid for it*; tho’ the #: Rol.ai 
Glofs on the Provincial Conftitution deciares otherwife % Where the Cu- p- as 
fiom is not to the contrary, the Paridhioner ought to make the Grafs into je" 
Hay: But in many Places the Tenth Grafs-cock is fet out, and-in fuch ». fame 
Cafe the Parfon may, de jere, make it into Hay upon the Land where 
it grew, without alledging a Cufom for it{. A Prefeription to pay ;, puiap 
the Tenth Acre of Grafs fanding in licu of all Tithe Hay, isgeodi,o <j. 
Hay pays a Predial Tithe as well in Orchards as in Meadows; but ne #'t4.p64% 
Tivhes ihall be paid for that which grows on Head-lands, where the 
Plough-Cattle can have only room to turn: But then there muft a Cuftom 
be alledged to pay it, and the Party muft aver, that the Head-land is on- 
ly large enough to turn the Plough on it. + And if once Tithes are tia. os 
paid for Hay, no Tithe fhall be paid for the after-Paflure of she fame 
Land, in the fame Year.* As to the Manner of tithing ix, the Cup 
ftom of the Place is to be regarded: For, in moft Pi ces, the Tenth 
Cock is fet out after “tis made into Hay, but wlere there s no Cu- 
ftom, the Tenth Grafs-cock may be fet out ¢: Acd, thozefery, tho’ the ftkd.p.dgy, 
Tithes ef Grafs ought, of Right, to be made ints Hay; »ct a whole 
Parifh may prefcribe to pay the Tithe in Grafs-cecks befor: ‘tiy tedded, 
and this without any Confideration given to tie Parfon*. Dut if "tis «1b.647. 
fuggefted, that the Owners of the Land have, ‘Time out of Mind, found 
Straw to thatch the Body of the Church, and huvether-jore bren dif 
charged of all Tithes of Hay, this is not goad, for the Varfon has no 
Bencfhit by it, becaufe the Parifbioners are to repair the Chugeh.* If” Cb bite 
there is a Alodus for the Tithe of Hay, and the Meadow is ceuverted *** 
into Tillage, the Parfon thall haye the Tithe Corn; but when the 
Lands are again converted to Meadow, the Modis {hall revive. ¢ Sa ui T Godt deep 
Confideration that the Parfon and his Predeceiiors had, Time out of * '* 
Mind, been feiz'd ofa Meadow in the Parifh, the Peonle fhali, in duck 
a Cafe, be difcharged of all Tiche Hay; for it Shall be intended, that 
the Meadow was originally given to the Church, ia difchurge of the 
Tithes of the Parith ||’ But “tis not a good Afedus, that in Contiduration @ Ruils px 
he had foent all his Hay in feeding Plough-catele, that the Puriiaigaer “* 
fhould be difcharged of Tithe Hay *. * Th, O50, 

Hewrp pays a Predial Tithe, soul becauf> there ara varioui wayeof 
tithing it, thereby by a late Ac! of Parliament }, a conftaar yearly Sim ——— 
of ive Shillin) per Acre fhall ve paid jor Hemp-land before ‘tiv eam 
ryd off the Ground, and fo in Proportion. Maes alfu pays a Precial 

[Kkkkkk] Lithe ; 


bs ‘ 
7 erste 


* Yb, Ga 


_” 


[502 | Parergon Furs Canomct Anglicans. 


; i 


*Rep. p. 77. 
Sid. Rep.283. 
+ Abe.p. rg 


* $id. Rep. 
P 443. 


t Vent. Rep. 


pt.I. p. 61. 


{ Crok. 430. 
2. Crok.574. 
z. Roll. Rep. 
62. 


* yRolLAbr. 
R. 647- 


}j ixth, Noy, 


‘Vithe ; but the manner of tithing them is likewife various, according te 
the Cuftom of the Place: And of this Opinion was Judge Dwi/den, who 


lived in Kent, and affirmed they might be tithed by the Hills, by the 


Pole, or by the Bufhel; and if fo, then the tenth Part may be fet out 
before they are dried; and this agrees with the Cafe reported by Hzt- 
ton *, But Rolfs tells us, they ought not to be tithed before they are 
dried}; and this feems to be the better Opinion. But a Prefeription 
cannot be fuggefted Time out of Time to pay a Modus for Tithe Hops, 
becaufe they were not known in Eng/and’till Queen Elizabeth s time, 
being then firft brought ont of Holland, tho Beer is mention’d in a Sta- 
tute of Heury the Vth; and therefore a Prohibition was granted to 
the Ecclefiaitical Court to flay a Suit there commenc’d by a Vicar on 
a Suggeftion *, Lhat they had paid for all Tithe-Hops, fo much an 
Acre to the Parfon Time out of Mind; becaufe there could be no fuch 
Compofition Time out of Mind for the Reafons aforefaid. But the 
Court faid, That perhaps the Vicaridge was Endow'd Time immemo- 
rial of fmall Tithes, of which Nature Hops are: And then a Preferip- 
tion of paying a Modus to the Parfon thall not take them from the 
Vicar; for it fhall be taken to have commenced fince the Endow- 
ment fT. 

I come in the next Place, to fpeak of Tithes in refpec to Cattle : 
Now thofe which are bred for the Plough and Cart, pay no Tithe for 
their Pafture, becaufe the Parfon has the Benefit of the Labour of 
Plough-cattle by tilling the Ground; and Tithe-milk for fuch as are 
bred for the Pail: But in the firft Cafe it cannot be alledged, that the 
Cattle were ufed to Manure the Ground in that very Parih ||, If fuch 
Cattle are bred or bought to fell again, and accordingly are fold be- 
fore they are ufed, Tithes fhall be paid for them: But not if they are 
killed and {pent in the Houfe. Iffuch Cattle are paft their Labour, and 
the Cows are Barren, and afterwards fatted in order to fell, they fhall 
pay ‘Tithes during the time of their fatting ; for the Reafon of the Dif 
charge ceafeth *. If a Man fows his Land to feed his Horfes ufed for 
Tillage, there fhall be no Tithe paid for fuch Pafture ; but if he keeps 
Horfes thereon to fell, and accordingly fells them, he fhall pay Tithes, 
Cattle feeding on large Waftes, not known to be in any particular Pa- 
rifh, fhall pay Tithes to the Parfon of that Parifh where the Owner 
lives; and if fed in feveral Parifhes, they fhall pay Tithes pro Raia 
temporis, fo as they continue above a Month, or Thirty Days in cach. 
Parifh. For there being heretofore, great Difputes between the Re- 
Gtors of Parifhes, about the Tithes and Agiftment of Cattle, on Account 
of removing them to depafture ‘in feveral Parifhes at diffcrent Sea- 
fons of the Year ; it was therefore Enacted by a Provincial Conftitntion 
in Lindwood t+. That the ‘Tithes of Sheep fhall intirely belong to him, 


‘in whofe Parifh or Territory they fhall feed, from Shearing-time to the 


Eleventh of November, being couchant there for the whole time ; but 
fhall be only due pro Ratd, if they depafture there but pavt of the 
time. But if they are fed in one Parifh, and are couchant or folded in 
another, then the ‘Tithe (according to this Conftitution) ought to be 
equally divided between the two'Parfons. But the Tithes of other Ani- 
mals fhall be paid according to the Place and Time, where they fall 
and are bred. But if Sheep, after St. Martin’s Day||, fhall be drove 
to other Paftures, and be fed till Shearing-time in onc, or in feveral 
Parifhes, then the Pafturage of them fhall be rated according to. the 
Number of Sheep, and the ‘Tithes hall be demanded of the Owners of 
them, according to the Rate of their Pafturage. Lambs, Rae 

Colts, 


j * r 
Parergin forte Gandhicd Anglifedt. Ted} 

Calts and the like, paying Tithe, thall be pertcularly, af i rid) 

tion, tithed wih's ie Nt, tothe fercral Puce, twherty W afc 

engeadred, do fall aid ard Bred ; and according wm the hme they coll- 

tinue therein. ‘The Terth C4if'is due to the Parfoa whap in reuned®, * Jol 4e im 

and fre is not bottad to tall it before’; but if the Nimmbées of Calvin dams °°" * 

not come up to tet in one Year, the Parfon caanot have Vicia it Kind for 

that Year, without a fpecia! Cuflom, but may take it {hin the oust 

Year t accounting beth Yeurs together ; or athe pro Riya, if there tind 1, 5, 

be any Cuftom for it. But ‘tis a good Medus to pay tie Calf fhe 24 eS > 

has feven in one Year; and if under feven, then an Half-pepny for eves * 

ry Calf for the Tithes of all Calves in that Year; and if jie fille a Calf, 

then to pay a Toth of the Valuc. Lambs pay a mixt Tithe, but that 

Payment is ufually guided by Cuftom. If a Parifhioner hus fix. Lambs 

or under, he fhall pay an Malf-penny for every Lamb; and if he hay a- 

bove that Number, then to pay one Lamb is a good Cuftom when flich 

Lamb is weaned |. A Prefcription to pay an Half-penay for every Lamb !8L Aim 

which he fhall fell before A%av-day, without any other Tithe for them, “* 

and he fells them all before #i.y-day, this is not geod, becaufe “tis a 

meer Fraud*, ‘They are called Lambs “till they come to be ong Year + p30 | 

of Age +: But in this Refpect, the Cuftom of every Place is to be cun- 3.16. 

fidered ; for in fome Places they are deenyd as Sheep, whon they come “ == 

to be fhorn. What 1 have fuid of Lambs, may likewife be undatlood . Foi 


te 


af 
. 


of Kids, for they are alfo in fraciu Animalium”™. Pp. Bi. 

I proceed in the next Place, to difcourfe of Tithes for Fifa: And §°-**:'“ 
here 1 fhall confider the Method of paying thereof: And ‘tis, ufually * ip qenil 
faid, that Fith taken in the Sea are not titheable de Fare, becauf: thay 
are not only fere Natura, but the Sea is not properly in any Parifi f: ¢2-2-1.57 
But if that be a good Reafon, then they fhould pay Tithes when caught 
in a River, becaufe moft Rivers are in fome Parifh, and yet Fith caught 
in acommon River pay no Tithes |. "Tivtrne, the Court was divided » cred. Cur 
apon this Point in the Ninth of King Carles ; but yet they granted a P 35% 
Prouibition to try the Right. But Tithes may be paid by Cuftom for 
Bik: taken in the Sea and in Rivers; andin fome Places of Corneal/, 
they pry Tithes of Fifh caught in the Sea to the Parfon of that Parifii 
wherein they are landed: And fo at Yirmexzth, they pay Tithes for 
Herrings, but net the tenth Pith, but fo much Moncy ; tor this is a Perfa- 
nal ‘lithe, and therefore the ‘Tenth fhall be paid in Sperée, unlefs it de by 
Cuftom™. Ifa Man fuggeits a Cuftom, that all the Fifh im a Ship drould *26 +. 
be divided into Ten Doles, after the Owners Psrt is feparated fer the ® °°" 
Ufe of his Ship, and that the Tenth Dole ipthen to be divided, one Moia-! 
ty to the Parfon, and the other to the Town of Tunvwiegs’, thls was 
held to be good, But it Pith are taken in a Pond, or other inclos'd 
Place within a certain Parifh, they fhall be paid to thar Church then ay __ 

a Predial Tithe: 4 But ifthe Place where Fifh are taken ba hot en- bin pola 
clos'd, but is a Place where Fifh may paf¥ from one Parife to anether, 2’ 
as in a publick River, they fhall be paid as Tithe to that Church whore @pere- 
the Fifher-man hears Divine Service, and receives the holy Sacraments}. . Lantos 
And this is true, where a Foreign Parifhioner has the Liberty of Wit Yu. a18. 
ing in fuch a River; butif he has not thiv Liberty there, but pays a > *0*© 
certain Price yr Portion of Fifh thereunto, then the ‘Tithe hall be paid ™ 

out of fuch Price or Portion of Fill to that Church, within whieh Parifh 

the Fifh are taken *. But tho thefe feem to be Perfonal Tithes, yet Bye ‘DA ote 
werd \| feems to think, that the Tithes of Piles taken in the Suwa on, > 
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they are titheable by the Cizaea Law) are Predial Tithe. arate 
bin 
Beafts 
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Beafts and Birds which are fere Nature, are not titheable of ¢ommoa 
Right, tho’ they may become fo by Cuftom?: But Kabbits in 2 Warren, 
and Pidgeons in a Dove-houfe are not properly fere Natura, becaufe 
they are kept under Cuftody, and by that Means are reduced to be the 
Property ot particular Perfons: Pidgeons and Rabbits ought to pay 
Tithes de Fure if they are fold, but not if they are fpent in the Owner's 
Houfe*: And the Reafon is, becaufe they are 4 Provifion to fupport 
him in his Labour about other Affairs, for which the Parfon may have 
Tithes +: But this feems to be a weak Reafon, becaufe in Tithing, the 
Nature of the Thing isto be confider’d, and not where itis {pent. Now 
if the Place where Pidgeons or Rabbits are fpent, would make them not 
titheable, when in their own Nature they ought to pay Tithes,; then Corn, 
Pigs and Calves, ec, {pent in the Owner’s Honfe, ftand on the fame Bottom, 
and no Tithes wou'd be paid for them, which would be of mifchicvous Con- 
fequence to the Clergy, if this Reafon were allow'd tobe Law. But if 
Partridges and Pheafants are kept in a Wood inclos‘d, and their Wings 
are cut fo as they cannot fly out, and they lay Eggs and hatch young 
ones, no Tithes thall be paid for them, becaufe, tho’ under a Reftraint,; 
yet they are fere Naturz,and are not reclaim’d ; for if their Wings were 
not clipt, they wou'd fly out of the Inclofure. In refpe& of young Swans 
taken out of the Neft, I think, a Predial Tithe ought to be paid (for fo 
*tis termed) becaufe they are hatcht in a certain Place, and are taker 
out from thence: But 1 fhould be of another Opinion, if Swans were 
taken flying from an uncertain Place, as has been already faid of Fifhes 
pafling from one Place to another ||. Domeftick Fowl pay Tithe of Eggs 
or Chicken in their feveral Kinds; but where they pay Tithe of Eggs, 
there fhall be no Tithes paid of Chicken: But in fome Places ’tis cufto- 
mary to pay Tithes both of Eggs and Chicken (as aforefaid.) 

Fruit of ‘Trees, as Apples, Pears, Plums, @c. pay a Predial Tithe *, 
as foon as gather'd; and an AGion will lie upon the Statute + for Sub- 
fracting fuch 'Tithes, or for not fetting them out. Mg? of Oak or Beech, 
in Latin call'd Pannagium, ought to be paid according to the Tenth 
of its Value, if the fame be given to be eaten by Hogs; but if Sold, ther 
the tenth Penny is due for Tithes||. Flax pays a Predial Tithe like 
Hemp, and ‘tis reckon’d among fmall Tithes: And fo does Saffron, which 
is alfo accounted among fimall Tithes, Therefore, tho’ ’tis Enacted by 
the Statute of Edward the Vith. That Tithes hall be paid as ufual for 
Forty Years laft paft before the making that A&; yet if Corn has been 
fown in a Field for Forty Years, and the Parfon had the Tithes, and 
the Field fhould afterwards be fowed with Saffron, the Vicar (bali in 
fuch a Cafe have the Tithes*. Coruz paysa Predial Tithe, and ought 
of Common Right, to be cut down by the Owner, and prepar'd for the 
Parfon to carry away ; aud it muft be tithed by the Tenth Cock, Sheave 
or Shock ; and if the Parifhioner refufes to do it, the Parfon may fue 
him in the Spiritual Court, but it muft be fpecially for not fetting it out 
in Cocks, @c. and not generally for not fetting outthe Tithes}. But the 
Parifhioner is not bound to put the Parfon’s Sheaves into Shecks, unlefs 
it be by Cuftom. Ifhe does not fet out his Tithes, he is liable to be 
fued in an A@ion of Debt, upon the Statute || for treble Damages ; 
and if he fets them out and afterwards carries them away, the like A- 
&ion may be brought againft him, becaufe the fetticg out, was with 2 
fraudulent Defign to cheat the Parfon. But tho’ ’tis clear thatan AG'cn of 
Trefpafs lies againf& him; or elfe he may be fued in the Spiritual Court, 
as was always pradtisd “tll this Statute: Yet if a Stranger takes them 
away, he muftbe fi’d in an AGion of Trefpafs at the Comnzcn-Low 
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inc 
Where a Suit is brought ior Tithescd an ancient Mil, the Defendeng 
mf fugerft that th Mill is very anci nt, gntina never paid Tithey ; 

at ha mit make Oath of the ‘Trith of this Sygteifiwn: For all new 

Mauls pay Tithes*. Ifa Corn Mill fliould be built on any Pand dif * scm 2% 
cittg do Tithesby any AVodas, the Mull thall (hewife Gp-ditcharged*"! 
thesof tT. Burthis Cafe fren to be unweafonadl:; and, tireeetare, Thy. , 2, 
not daw: Yor the Profits of Lands, and of fome Mills are of dhttegait ss 
Wature, the one paying a Predial, and other a Perfosal ‘Tithe; 14d 

fo tacy arq.charged not in refp2ct of taeir real Value as Lands ars, bu 

in refpect to the Labour of Men. And therefore all Mills exe=pt Cam- 

Mig pay ‘Tithes not as Mills, for they are only Engines of fiveral Oc 
cupation:, aad tie Perfons uling them pay Perfonal ‘Tithe if they hays 

basn paid for forty Years next before the Act of Eds.ard the Seath |.) oor «t,-5 
Bot Corn-Mills pay a. Predial Tithe, as afurefaid. It a Medas of Six o>. Coe p. 


Shillings and Fieht Pence is paid for the Tithe of an ancient Corn- |) | 
* an . + * -4 = R, Ih 
Mill, and the, Miil-fiream fhould change its Courfe by Accicwnt, and 95. 


not by the Act .of the Party, and the Owner pulls down ht: WOT und 

rebuilds it to the Stream, the AWodes fall fill continue: Bet if fe had 

diverted the Stream himfelf, and then rebuilt the Mili tu it, he omgit to 

pay, as ior. a now MG”, 77 
Wood likewife pays a Predial Tithe, and fometiare) "cis récien'd ae | 1 

mincres decizts: Astor Inttance, if a Vicarifag be Gawd ith” 

final! Tithes, and the Vicar always had the Tithe of Wood, Ja tuch x 

Cafe it thall be d-em'd a fmall Tithe ; but ‘tis generally effemd to he 

agreat Tithe. But “tis not titheubl., if fpeat in the Ov 'y Mate, 

tho it may be fo by Cuflém ; for ‘tis not difchared by the Lan 7 Jey ‘tek 

# the Detendant fuegeffs, that it wa. burnt in his Dyeing Horie, by P'S 

Ruafon vhercof the Parfon had alerivres decimas, this is eobd Nora." 

Odght Tithes to be paid for it, when ‘tis ufedfor Peaciag of Cin or oie 

Hedging ; ror when ‘tis cut and buent for making of Gyicks to repair ar ~ } 

enlarge the Owner's Houfe. But then fach Enlargement muff he now 

only for his Pleafure, nor more tin ip necelfury tex the Habitaiien af 

his Tanily; For if ‘tis net fo alleda’d ia the Suggoftion, it will Ge 

difficult to get a Proimbtien; beeimfe a geavral “Sugeeihon “that te 

Wood was durant in maging pricks for the Sein ef his Heute 


i] 


1 


“that 
would bf icentvenient, that it mightdeprive the n oP his Tithe, 
foiee th. [tf micht Vuild a Palace [If Wond-Grounds hare Ise, bo BP 
vif: TaverTron groming en thems and confifffir the mat Part ee” 
fuck ‘frees, only fome ima!l Sufhes and Underssoods intennist, tha — 
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fall privilege the whole : But iffuch Trecs grow Sparfim, and the Un+ 

derwood is the greateft Part, then it mutt pay ‘Tithe for the whole: 

_. . “Tis to be obferv’d, that Wood is only titheable by Cuftom or a Provin- 
ag cial Conftitution *; for till Archbifhop Strarford made a Canon that it 
a3.  thould pay Tithes, before it paidnone: And as it wastitheable by Cn- 
ftom, fo it may be exempted from the Payment of Tithes: For Pre- 
feriptions are allow'd in Now-decimando for Wood in the TFeld of Kent 
and Suffex , but fuch a Prefeription was never allow’d for Corn, because 

that pays Tithes de Fure. A Cuftom that the Parfon has enjoy'd fuch a 

Wood Parcel ofthe Mannor, ee, in Satisfaction of all ‘Tithe-Wood within 

that Parith,is good ¢. So a Prefcription to pay the tenth Acre ftanding, is 

a good Prefeription. Laft/y, the manner of tithing Wood is by the Pole or 

Perch, or by the tenth Faggot or Billet, according to the Cuftom of the 

Place ; and all Underwood commonly inZatin called Sylva Cadua, which 

being under twenty Years Growth, and being cut renews from the fame 

Stock or Root. pays a Predial Tithe, except, as before excepted. But 

Rolls fays, that ‘Vithe fhall be paid of Beeches, Hazle, Willows, Holly, 

Alder, Maple and Birches, even after twenty Years; becaufe they are 

not Timber. But in fome Countries where Timber is fearce Beech is ufed 

for Building ; and fo we are told ‘tis in Buckinghambhive: And in fuch 

Cafe, if above twenty Years Growth, ‘tis privileged by the Statute of 

+45.B.3.c.3. Edward the Third; But "tis Neceflity, and not the Nature of the 
Tree which makes it Timber ; for wherever other Timber may be had 
there Beech is not ufed for Building, and fo becomes titheable. Cherry- 
Trees in Buckinghamphive have alfo been adjudg'd "Timber, and there- 
fore 'Tithe-free. Tho under the Appellation of the Word Dignum, in 

WD. 42.1, @ general Senfe, we may reckon all Trees cut and fell'd|| ; yet properly 

323, eRe ; . : es, 

55 2 fpeaking this Word does not denote Timber or Materials for Building or 
Repairs, but only fuch as'is fit for Fewel or Burning: But touching 
this Matter, according to the Law juft now quoted we ought to confider 
the Cuftom of the Country, o7z. What is included under the Word 
Lignum in the Canon. Bartolus obferves, that Trees bearing Fruits 
are net reckon’d among Coppice-Wood. It has been agreed, that if a 
Man cuts Trees for Houfeboot, Hedgeboot, Cartboot, Ploughboot and 
Fireboot, Tithes fhall not be paid of them. Lops of Trees above 
twenty Years Growth pay no Tithes; for the Branch is privileg’d as 

+ Moor Rep. Well as the Body of the Tree* : And fo “tis if the Tree was not pri- 

762,908 vileged at firft lopping; yet if’tis afterwards lopp’d, no Tithe thall be 

tBrowsl. paid}, And’tis the fame Thing if the Tree becomes rotten, and only fit 

oo - for the Fire, becaufe it was once privileged + ; but Croke, who reports 

i Crok, iliz. the fame Cafe, fays the Court was divided in their Opinion ||. 

Pp. 10°. Wool pays a Predial Tithe ; and in Proportion to the time the Sheep 
are inthe Parifh: As for Inftance, if forty Sheep yield eighty Pounds 
of Wool, and are depaftur'din one Parifh tora whole Year, the Parfon 
fhall have eight Pounds of Wool; and confequently but four if fed 
there only for half a Year, and fo two Pounds for three Months, and 
but the tenth of the twelfth Part of the Wool if they are fed there 

tied 3 for one Month and no longer *. And ‘tis to be obferv’d, that the 

Tit. 16.¢, 6 Lithe-Wool ought to paid on the Day of fhearing the Sheep{: There 

v. 234 tem- ave feveral Prefcriptions relating to Tithe-Wool; as when there are 

the only fix Fleeces of Wool, then the Parfon fhall have only a Half 

{ut fapr. v, penny for each Fleece according to Lindwood}; but if there are fe- 

decima lane. ven, then he fhall have the feventh Fleece, paying back the Half- 
pence ; or elfe wait for the feventh till another Year Again, ifa Maa 
has under ten Fleeces, then to pay a Penny for each Ficece; and if 

more 
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more then to pay the tenth Part freccile © tulle of the Paria: Bur 
this feems to be an wureafonable Prefeniption. Nor is it 1 good Sipe 
to pay the tenth Pawnd oF Wool for ‘Tithes, 1f he does net Hae that be 
is to pay fomething for ‘Tithe, if wrder ten Pound, becate cthewwifc, 
as to What is wer ten Pouid, is a Wedes da eon docpmande*, fat ta +, Wats Ab, 
agood Aedes, that in confideration he did wind the Wool into a ficcos, & 4 
to be difchare'd of Neck.Wool thom from the Neck of the Sheep a 
Fortnight before and after Michuclmas ; becaufe ‘us plain fach Sheuring 
could not be tor the Gain of the Wool alone, but to prefirve the Sheep 
irom Vermin ¢. So a Suggeftion to pay the tenth Part of Wool wf 2M t7@ f:/Rells Ab, 
Sheep be had before Lady~li-y, and whieh he fheared or fold, and that * ey- 
it was to be in Satisfaction @ a/f the Wool of fuch Sheep ax thould be 
brought into the Parifh atter Ledy-Day, is goody. So 'tisa good Madws ‘0 
that in Confideration that a Parifhioner has ‘lime out of Mind paid 
Tithe-Wool of all the Sheep at the Shearing, as wellas thofe whieh de 
Lowzit but two Days before the Shearing, as thofe that were kepe all 
the Year in the Parith, he thould be difeharged of the Tithes of thofe be 
Joould fell but two Days before the Shearing #. If Sheep dyc of the Rot, | 4. 61%. 
the Wool is not tithcable but by Cuftom. So likewife if kidled and 
fpent in the Owner’s Houfe, the Skins are not titheable, but the Wool 
is: But if the Wool has not paid Tithe, ‘Tithes aught to be paid of 
Wool-fells. Under the Word Lend in the Canow is comprehended the 
Down of Geefe, the Fur of Hares and Rabbits, and the Shearings @f 
Gots, as well as thofe of Sheep. 
According to Specuiator the Perfon to whom Tithesare due, may for- 
bid tims Owner of the Eftate either to colled& or carry away the Fruits 
thereof till fuch time the Tithes are fet out either in the Prefence of 
the Perfon to whom they are due, or elfe in the Prefence of his Agent 
or Servant, ifhe be afraid of being defrauded: And thus, according to 
Autrerins, it has Leon adjude’d in the Parliament of Thoulse/e in France. 
And Hobart tells us *, that 2 Cuftom for Parifhioners to pay their ‘Yithes * Hob. Rie 
without the View of the Parfon is not geod; for no Man may be his f 197 
own Judge snd Divider: And, therefore, for a Parifhioner who is in 
the Nature of an Adveefary to the Parfon in this Cafe, to fet forth 2 
Part for the Tenth (which he affirms to be jult) isto give himflf the 
meer Power of Tithing as he pleafes. And a Preferiptian would he al- 
togecher as reafonable to fay, that he might fet out what “Line be 
pivafed, It is a weak Anfwer hereunto tofay that if it be set a jerk Vepeh 
he may vefufe it, and fue for his Due. For, Firft, he has ua Mins to 
be aflur'd whether tt be 2 jut Tenth or not ; and fohiy Suit aay ke Cowfi- 
ich, and he mury be firre it will be fruitlefZ. But the Lew wae nor pre 
vided to engender, but to prevent Suits; and therciore provides that 
"Things be dene by indifferent Methods and Perfons, that therebe no Spi- 
picion of indirect dealing, ‘Touching this Matter we mect with twe B- 
dicts or Confletuticns of Jaaccs the Fir King of Fiance, in the firkk ¢ } &Tosas 
ordaining, that no Owners or Oceupiers of Lands do prefimme ta puter 
or carry away the Fruits of fiich their Land out of the Fields, tiff rey 
have paid ther Tithes and Firft-Fruits according te aneient Cuflomr ;: 
And hereby they are enjoyn’d to give Netice to all fueh Verto 
as have Riskt of ‘Tiches, touching the time of fotting them fourth, 
before they carry them away, under the Pain of forteitmp all Pauls 
thus fubfiracted (the Tenths and Biplt-Fruits ieing firit declared) 
unlefs they haye firft agreed with the Perfons to Whom they apr dur, 
And by the Second ., all Proprietors and Occwpiers of Predial Bitetes, 1).D. 47. 
qre forbid te cut or mow fich Fruits as pay Tithe, tll they have gi- 
wen 
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ven Notice in the Church of the Day and Time of cutting and mowin 
the fame, that the Perfon who has the Right of 'Tithes may he apyriz 
thereof, and be prefert (if he pleafes) either by himfelf or, Ageat, at 
the fetting them ont, under the Pain atoredaid. -_ 
L have already obferv’d, that no one can be difcharg’d from 'Tithes tho’ 
he may be diichargd from the aétual Payment of them" ; therefore, ifa Pu 
fon will difeharge himfvlf from a jatt Demand of them, he ought to fhéw 
and fatisty the Court, touching the Grounds of fuch Difcharge by fome 
good Plea or other, ‘Therefore, in confidering the feveral Ways whereby 
Perfons art exempted, tom the adiual Payment of them, I (fall frftconft- 
der the Perfons eapable of them, ard next the Means how they came to be 
fo. Now the Perfons or Bodies capable of receiving them, are Fix/?, fuch 
as aié Spiritual: And, Secondly, By the Taws ot Buglaad fuch as are 
‘Temporal. Indeed, by the Canou Law, Lay-men are nog capable of re- 
ceiving Lithes in refpea of the Adminiftvation 0. Divine, Worthip, becaufe 
Tithe is a Right meerly Spiritual by that Law: But,,according to Au- 
choranas +, T.ay-met -may receive Tithes by Virtue of a Piivitege, when 
they axe paid (as the Canonifts fay) in Signam -Domiuji to the Lord of 
the Matinor by way of Acknowledgment, ,or as a.Quit-Rent, and 
thefe wore ftilylbeadal Lithes. And thus, tho’ Laysmen were not 
capable of receiving Tithes in their own, Right by the Laws of the 
Churebet;! yet. they might receive them by the Pope’s Grant : But Spiri- 
tual Perfons.do not,only receive them in their. own Right, but are alfo 
a@ually priv l-dy’d and difcharged from the Payment of them { ; as the 
Ciftercians;, Templars and Hofpitallers, were not bound to pay Tithes 
out of their kftates, which they held in their own Hands, and Ma- 
nur'd at their own proper Cofts# And here ‘tis to be neted, that thcfe 
privilcdg@’d Perfons, as they were Spiritual, had four extraordinary Ways 
of being «iifcharged from the,Payment of Tithes, oz. Fir/?, By fome 
Papal Bul Secondfv, By veal Compofition. Lbérdly, By Prefcription, 
and thet were abfolute. And, Lajtly, By being of fome religions Or- 
der, and that was Conditional, or limited fo long as the Land continu- 
ed in the Manurance of the Religious Perfons themfelves; and thefe 
Overs were the Ciftercians, Templars and Hofpitallers of Ferufalenz, 
as -forefaid. But Unity of Poflefiion of the Parfonage Appropriate, was 
anticntly no Difcharge of the Tithe; nor was it held fo at the Com- 
mon Law. But this Practice began (as we are told) in the Normaz 
‘Times; the Separation of Tithes from Churches being not known in 
England till then: For the Norman Nobility took little Notice of the 
Saxon Laws about Tithes; but finding 'Tithes paid out of the Lands 
Within their Mannors, they thought they did well enough, if they gave’ 
the whole Tithes, or fuch a Portion and Share of them as they thought 
fit, to fome Monaftery, cither abroad or at home. //i//iam the Firlt, 
gave feveral Churches with their Tithes to Bartle-Abbey. William Ru- 
Jus added more ||. Inthe like manner, Henry the Firlt, gave to the 
Monaftery of Reading feveral Churches ; and Hery the Seccnd gave 
more™.. Hugh, Earl of Cheffer, gave the Tithes of feveral Mannors to 


-the Monaftery of St. Werburgh, in the time of William the Fir: And 


it were endicfs to give an Account of the Appropriations made by the 
Normans ; for the Mona/ficow is full of them t. There is a Bull extant 
in the Colle@ion of Pope Inwocenz’s Epiltles to exempt the Prawunra- 
tenfes from the Tithes of Liands ia their own Hands , but this was 
granted in the fir Year of Innocent the Third, fome time bef: the 
Lateran Council, and they might enjoy the fame Privileges with the Cz 
Srercians, if it could be prov’d that they were generally receiv'd, which has 
not yet been done, OF 
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Of Vicars, Vicaridzes, their Beginning, &e. 


“WE Word Vicar, in Latin, Ficarivs, is a general Term, and 
comprehends every Perfon, guj wicem alterius perit *; and fence, 

in the Ciomf Law, even a Servant may be faid to bea Picay ». Bust [nal 
here uft it in the common Acceptation of the Caaew Law; and af there 
kind of Vicars there are four forts in our Law-Books. fyvj, there sve 
fome which are in Latia ftiled 7 Tear sj mercemersé *; and in chis Sente che 
Recttor’s Cox-f2cars, which he alflumes and makes ule of for a Time wal, 
are called the Rector’s temporal cers ; becaufe they are Comducticiaus 
Perfons ; and as they are only hired for a Seafon, and mav be aifusn’d 
without the Bifhop’s Licence, the Retor may remoye and part wirh 
them at pleaftire, according to the Cazoz Law: And as iuch chey may 
rightly adminifter the Sacraments, and perform all other divine Uflices in 


the place and ftead of the Retors)j; for a good Recor, fays cise Law, @ 
ought to be attended with a Vicar; and chefe are called in Liawenud by 2? 


the Name of Stipemdiary Priefis and Capellemi Purecijsles, as al- 
ready remembred. Yea, a perpetual Vicar of this kind, hereaicer Men- 
tion’d, may have a Temporal Coz-?icer to aid and affitt him ia has 
Olfice*: And this without the Bifhop’s Licence, provided there be ne 
Provincial or Synodal Conftitution, which hinders and forbids che anne. 
A Second fort of Vicars taken notice of in the Cue Law, are feid co 
be thofe, which the Pope appoints fur the Government of lume cerceia 
Province; and thefe Vicars have as much Power as their Commitfional 
Letters do import, and no more; A third fort of Vicars are #hole, 
which the Bifhop does by a gencral Commiffion contticuye and appoint ia 
his Diocefs for the difpatch of Matters Spiritual relating to das Odhue 3 
and thefe are faid to have their Power from the Law *: Bur iww and 
in what manner thefe Vicars-general in Spiricuals diftcr ivom principal 
Officials, who hold the fame Confiftory with the Bifhop immtelf4; Lb 
have already related under che Title of Chemoelors. Bur, ia bried, 
the Principal Official has a general Cognizance of all Caufes von- 
mitted to him throughout the Diocef$; tho’ he has not the Power of 
Inquifition, Correction, Punifling of Excefles, or of lkemuwing o 
Perfon from his Benefice, nor cven cf collating or giving Jniliaue ou 
to Benefices, unleis thefe Matters are fpeciully granted co iiwa by 
his Patent or Commiffion: But a Vicar-general in Spiricuals may.«ta 
all the aforefaid A€ts by virtue of his Office, excepe collwdimy or gi- 
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ven Infticution unto Benetices), A fourth torr of Vicars, areeglicd po~ a elt. 1% 


peti] Fiears; and as they are appointed for Parochia) Clayrches ged cue 
Cure of Souls, they are inftalld, inftiruted. and imciculed licgeypro #3 
And of thefe Perpetual Vicars is the Word, 7*fcyi, in Propricey of Speaks 
rightly predicated. And thus there are four forts.of Vicars, aye. Pea 
peteusd Vicars, which are conftituted for Parochigh Churzhes. aul ‘Eéee 
pera] Vicars, which are much the fame with our Curgtes as we gut gail 
them ; and thefe are coniticuted for fome parricular Acts gind Sealoom, 
And 3diy, Some which are fpecial, and not cf cans ofaemenrmin? Boel 
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There are fome which are called Vicars-general, which are neither Per- 
petual, nor are they made gd curam, nor deputed to any certain A& or 
Article whatever, and fuch are Vicars in the Bifhop’s Courts. The firft 
of thefe ferve the Church Nomine proprio, in their own proper Name, 
and on their own Account. And the fecond are fuch as ferve the Church 
alieno Nomiue, inthe Name and on the Account of fome other Perfon ; 
and have no Title or Infticution into the Benefice, as the former have, but 
are Mercenary, Conductitious, and Removeable at Pleafure (as aforefaid) 
unlefs they have the Bifhop’s Licence, and the Parfon will not ferve the 
Church himfelf. 

Vicaridges, with Cure of Souls, had their firft Rife chiefly from the 
Appropriation of Churches*: Forthe Rettory being annex’d to fome 
Religious Houfe, or Collegiate Church, the Cure was ferved from thence 
for a while by fome Member thereof, with a competent Allowance 6 
fubfift on, till fuch Time as thefe Bodies of Men began to curtail their 
Chaplain’s Maintenance, iffuing out of the Revenues of the Benefice, 
and to apply it to their own luxurious way of Life; and then the poor 
Prieft either begg’d for a Livelihood, or return’d to the greater Church 
or Monaftery, and left his Flock to fhift for themfelves. But as an 
Affluence of Wealth and other temporal Goods ofren diftracts and draws 
fome great Churchmen from the Duty of their Office committed to chem ; 
fo Poverty renders others very unhappy in the Circumftances of their 
Lives, and obliges them either to beg, or elfe to ufé mean Artifices to 
gain, perhaps, a bare Subfiftence in the World: And, therefore, a new 
way was invented to fupport thefe Hirelings, who were only temporal 
Vicars at firft, whilft the Monafteries and greater Churches fwallow’d 
the Profits of the Parochial Benefices ; and that was by Maffes, Prayers 
for the dead, and the like. And as thefe poor Vicars had no Property int 
themfelves, they entirely depended on the Alms and Good-will of others, 
and on their own Arts and Tricks of getting Money, to the great Difhonour 
of their Houfes, and to the Difparagement of the Clergy themfelves: 
And, therefore, a Law was introduced to maké them perpetual by a Ti- 
tle and Inftitution had into the Church it felf; and to give them an 
Allowance out of the Revenues.of the Parifli‘Church +: and this was called 
the Vicar’s Portion or Endowment; which was either fetrled at the 
time of founding the Vicaridge, or, at leaft, befove the Vicar receiv’d 
Taftitution into the Church itfelf*. And fome obferve; that, according 
to the ancient Law, this Allocation or Affignation of anIncorme to ‘the 
Vicar, ought to be firft made by the Reétor or Patron himfelf, arid if he 
did not within fix Months affign a competent or fuitable Provifion for 
the Vicar, the Bifhop might then do it by hisown Authority at the Time 
of granting Inftitution}.. But Ao/fieufis affires us||,. that this Affigia- 
tion of the Bifhop at the Time of Inftiturion was not prattis’d in his 
Time, becaufe if the Prefentee be a fit Perfon, the Bifhop is bound to ad- 
mit him before the Term of fix Months expires ; but then he might, after 
the Determination of a convenient Term, by him limited for this end to 
the Reétor or Patron of the Church, affign the'Vicar a fufficient Portion, 
if {ach Patron or Rector refus’d or neglected to do it*. This Endowment 
at firft, generally confifted either in {mall Tithes, or elfe in a certain 
Sum of Money to befpaid out of the Profits of the Church +: And hence it 
is decreed * by an antient Conftitution in Livdwood }, That a Revenue- 
or Endowment of five Marks, at leaft, fhould be*allocted to a Perpetual: 
Vicar, unlefs, perchance, in thofe Parts of JVa/es, where Vicars aré, 
by reafon of the {mallnefs of the Churches Income, content with a leffer 
Stipend, And hereupon Lizdeood || very well obferves, that thoigh 
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a leffer Sum than this ought not co be affign’d the Vay chvegli oy teu 
alter provided }; yer ic was lawiul, and expedient toa, .u miaiy Coles pas 
augment the fame ; elpecially, according to the rife of Things it elem 
Price and Value. And, theretore, Srwon1fip, Archbithop of Cantar- 
bery, did alierwards * by another Provincial Coniticution j, iagraste alii | +P, Us 
Sumi in refpet of fuch as had che Cure of Souls, yea, tho’ choy wer Ides Tee 
only ‘Temporal Vicars, </g. Pricits under ReGors or Purachiel Picurs,as S == 
indwood calls them, whoare the fame with our prefeat Carnatery oad 
this Sum he extended to fix Marksii. Bue ar Jength the Value ofall] l Lindw. 
Neceffaries for human Subliftence growing dearer, under Archbifhap eS. «>. 
Sudbury *, twas augmented even in refpect of fuch Temporal Vicars »« Qing, 
unto eight Marks, or otherwife to four Marks cum Cibariis } And yo 
this appears from their feveral Conftitutions. And Lizdewd there te slides 
marks, thar if we confider the Increafe of Things in their Value in chafe m5 Ts 
refpective Times, this Augmentation from five to eight Marks. was bur ***** 
a jult and wife Infticution. But yet, fays he, thefe Parochial Priests is 
feveral Places were nor in his Time fatisfy’d with fuch Selary, bur de- 
fired to have the fame advanced to ten Marks, at lealt. But if eight - 
Marks in Lindwood’s Days, which, according to the prefent Kate of 
‘Things, and Value of Money, is, as Spelmam very well obferves ii, u Paw 153 
fomething upwards of 6o/, in thefe Times, was not then choughy a %! TY 
fufficient Maintenance for a poor Vicar ; what will 20/4 or 304 bedewm’d 
now, in refpe&t of a poor Curate’s Allowance, and bur few Clergymen 
pay their Hirelings more than this laft Sum? 
But it will be anfwer’d hereunto, That in fettling the Vicar’s Allow- 
ance, great regard was then had to the Incumbrances, which the Laws 
of the Church laid upon fuch Benefices ; and thefe were various and feve. 
ral, fome of which are faid to be Hpifcopal, and among thefe are 
reckon’d the Syzodaticum. Cathedraticum, the Fourth of all Tithings and 
Mortuaries, when they are due by Cuftom ; and alfo Procurations, the 
Charge of enrertaining the Pope’s Meffengers, and the Subjidiune Caritas 
tivum, @c- A Benehciary will fay, perhaps, now, that thefe were 
heavy Duties upon the poor Vicar, which his Curate is not ar prefenr 
charg’d with, But is he not charg’d with Refidence, and other Achy of 
Dury ; and, in fome meafure, Hoipitality is expe€ied from him, if he 
would live well wich his Parifhioners? But Lém@ecwed turther fays, we 
ought not only to confider the Sufficiency of a Benchice in point of the 
Revenues aod Incumbrances, which hang over the fame 3 but alfo the 
Competency thereof in refpe& to the Perfons thar ferve it, as their 
Learning, Quality, and other Merits. But Zzedesood puts this Mater 
out of all doubt, faying, That the Vicar’s Portion ought ro be five Marks 
de claro, after all Charges and Incumbrances are deducted ; forjafe Dis 
Ailegance ought to be fucb, fays he, as is {aficicnt, to fupport himialg 
aud Family, not only in a narrow and penuriogs way ot Livingy byt as 
it becomes bim and bis Family: And with Leudzood, the Coxon Law 
entirely agrees ¥, as well as the Interpreters thereon + Aad Liec/czoad* Arg 31. 
likewile concludes, that the Vicar’s Portion ought to be fo ample, ay that > me 
he may maintain himfelf and ene, at leaft, or more Parifls Clerks, o7 1 Chie, 
Chiks afifaat, according to the Quality and Extent of thie Parith, both 124 
in Meat and Apparel il. | bore 
Sometimes the Endowment was exprefs’d, as at the Founding or Ape Tr. 1m 02, 
propriating of Churches; and at other Times it was reievy’d in the Bi ‘ von 
thop’s power todo it as he fawcaufe. Bur che Bithops were either fo" * "* 
remiG& inthole Times, or the Monks fo powerful at Rome, that the por 
Vicars fared fo hardly, thac in Meany the Ild’s Time, Pope ——— 
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the {ild. fent a Reprimand to the Bifhops for favouring the Monks too 
much, and the fecular Clergy too little *, (a ftrange Thing in a Pope ve 
do!): And, therefore, requir’d the Bifhops to take care thar the Vicar 
had a competent Subfiftence, fo as to be able to bear the Burden of hin 
Place, and to keep Hofpitality. This Decretal was direCted to the BE 
fhop of Worcefter ; for it feems fo long fince the poor Vicars were hardly 
provided for. And yet there are feveral Forms of Appropriations made 
here by the Bifhops after the Conqueit, wherein thereis a rwofold Szica; 
one for the Bifhop’s Right, and another for a fufficient Maintenance for 
the Curate, tho’ the Church was appropriated ad conmwunem ufum Me 
nachorum, as of JVolftan, Roger, and of William in Henry the Ild’s 
Time, when Alexander the Iild. liv’d; and of Walter de Grey, Syb- 
wvefter, @c.t But it feems where a competent Subfiftence had been de 
creed, the Monks took the firft opportunity to Ieifen it, which occafion’d 
another Decretal in the Canon Law |l, wherein any fuch Thing is for- 
bidden without the Bilhop’s Confent. In other Places, they pleaded 
Cuftom for it: And from thence came another Decree of the Laterre 
Council *, to void all fuch Cuftoms, by whomfoever introduc’d, where 
there was not a competent Subfiftence for him that ferv’d the Cure. The 
Monks were ftill refraGtory in this Matter; and becaufe the Bifhops had 
power to refufe any Perfon prefenred by the Monks, unlefs they confented 
to fuch a reafonable Allowance as the Bifhop thought fit +; they, therefore, 
grew fullen, and would not prefent: In which Cafe, another Decretaf 
was made to give the Bifhop power to prefentll. And after all, Pope 
Clement the Vth reinforced the former Decretals, and enjoin’d the Dio- 
cefans in the ftri€teft manner, not to admit any Perfon prefented to a 
Cure, where the Church was appropriated, unlefs fufficient Allowance 
was made by the Bifhop’s Confent and Approbation, and all Cufioms and 
Privileges to the contrary are declar’d to be void*. But how far does 
this hold among us, fince the Appropriations are become Lay-Fees, and 
the Bifhops Power is not mention’d in the Statute of Diffolutions? To 
this I fhall give a clear, tho’ (perhaps) not a fatisfaftory Anfwer to all 
Perfons concern’d: For as Neceffity and Power, fo fome Mens Intcreft 
and Reafon live very near each other. 

Firff, The Statute of Diffolution leaves all Matters of Right as to Per- 
fons interefted juft as they were before: For by the furrender, the King 
was to have the Monafteries and Tithes in as ample a manner as the Ab- 
bots then had them in right of their Houfes, and in the fame Srate and 
Condition as#hey then were, or of Rightoughtto have been +: And fo Res 
tranfit cum {uo onere. But this isnot all: Por there is an exprels Swoive 
of all Rights, Claims, Interefts, @c. of all Perfons and Bodies Politick, 
So that if by the Law of Ewgland there was an dvreceden: Riglit in the 
Vicar to his Allowance, and in the Bifhop to affign it, tis nor taken away 
by this or any other Statute. 2d/y, By the Law of Fwglanc’, the, Bifhop 
had a Right to provide a competent Maintenance for iupplying the Cure 
upon an Appropriation: And we are told by an undoubted Authority, ia 

oint of Law, that this Matter was brought belore the \j#2’s-Rewvcd in 
the Cafe of Thoruburgh and Hithcot\. The Vicar compiain‘d, thac 
the Church was appropriated, and that he wanted a competent Mainte- 
nance: Whereupona Prohibition was pray’d, but deny’d on this Reafon, «rs, 
That theVicar bad Caufe for bis Suét,and that the Ordinary migitt compel 
the Impropriator to make a greater Allowance; becaufe in all Appropria- 
tions that Power was refery’d tothe Ordinary. And foia the Year-Books 
eis faid *, That the Ordinary may increafe or dimind the Vicar’s Por- 
tion. 3dly, The Law of Ezgland, as to a competeut Sublifience for 
; Vicars 
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Vicars or Curates in appropristed Churches. 9 louwied omvery good Rea. 
fon: For the Tiches were orginally given for the Service of the Paih 
Chareh 7, and nocfor the Uie of Monaitertus. And, cheretore,wheu Bifhops tm > mm 
grew negligent of che Parochial Clergy, and began to favour the Monks * 3+" 
for private ends co themifelves, there was a certain Portion of the Vichwes ” 
fet apart from che Monattery; und, beng given jn perpetmma to the 
Vicar for his Maineenance, this was called an Endowment exprijs’d, 
which was utually made ac the Time of appropriating any Church (as 
aforefaid). This wasa hard Poine for the Monks to get over, fince the 
Tithes were given tor the Maintenance of the Clergy ; and fothey oughe 
ko go: But asthe Monks were none of the Clergy, how came they ro 
have a right to the Tithes? Vis certain, that the Stare of the Clergy, 
aad the Monattick State were different; and the Oifices of the Clergy and 
of the Monks were inconfiltent, if they held ro their Rules: And, there- 
fore, furciy the Moaks oughe not to have that Maintenance, which be- 
Yong’d tothe fecular Clergy for other Offices; fince there is no Colour or 
Pretence ter it, the Monks, by the Canons of the Church, being for- 
bidden to meddle in Parochial Offices of Preaching, Baptiziag, Pifi- 
tine *he Sick, c.*. So that it might bear a Queition in Law, whether a * $5 Dit e- 
Mouasesry were capable of aa Appropriation, fince by the Ecclefiaitical ** 23" + 
Law they are not an Ecclefiaftical Body. a 

But the Remiifneis of the Bifhops was fo great and fcandalous in re- 
fpett of the:r Care of the poor Viear upon Appropriations, that cho’ there 
were fome Endowments of Vicaridges by Tithes in cafe of Appropria- 
tions, even before the feveral Statutes for endowing the fame; yet thefe 
Endowments were but very few, and f{canty too, where the Endowment 
proceeded entirely from the Monaitery : And, therefore, was the Statute 
of Richard the Sid made}, asI have before remembred under the Title ¢:52, « 
of Appropriations. But one Statute was not enough, and, theretore, © 4 
another was enacted in Hewry the 1Vth’s Reign ||: For they eluded che y4u, 4 
former by appointing Vicars out of their own Body, but the latter Sea- «i= 
tute requires, That the Vicar fhould bea fecular Perfon, and made a {pi- 
ricoal Vicar ; and have fuch an Endowment asthe Ordinary fhould think 
fit, otherwife the Appropriation to be void. Bur thefe Srarutes only re- 
garded Perpetual Vicars; for as to Temporal Vicars (and many there 
were of them, even in thofe days, contrary to the Canon, cfz. That a2 
Ficar carinottbace &¥ icar +) thefe poor Wretches were left to the Good- $ Xa 3. 28. yp 
will and Difererion of the Bifhop, and to the Bounty of the Parfon of 
the Parifh for their Wages, after the Price of Things came to encreafe, 
and fo they are ftill ; which is the Reafon, that feveral of them live fuch 
uncomfortable Lives (whilftrhe Re€tors live in IdlenefS and Splendor) if 
they are not a Scandal! to their Holy Profeffion: And, therefore, ir is 
much to be wifh’d, thar fome good Law was made to compel the Parfon 
ro allow them according ro the Value of his Living, if he will not do the 
Dory himfel!; ashe ought in Confcience to do, 

By a Legatiae Confticution in Lindwaod*, no one could be admitted * Otho, Tic 
to a Vicaridge, unlefs he was at the Time of his Admiffion in Priefts *™ 
Orders, or (at leaft) in Deacons to be ordain’d a Prielt at the next Or. 
dination; or unlefs upon refigning his other Benefices, if he had any 
with Cure of Souls, he took an Oath to live thereon, and to oblerve a 
conftant corporal Refidence; and if he acted contrary hereunto, his In- 
flirurion was deem’d null and void, and fuch Vicaridge was to be con- 
ferr’d on jome other Perfon, and not on the fame without another coming 
between. So that by this Conflicution, a Vicar was nor only fworn to 
continual Refidence, but could nor have more Livings than one}, Though +x, 1.23.4 
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Orho’s Conftitution obliges Vicars to perfonal Refidence; yet it does not 
fpeak of Miniftration: But Fob. de thou thereupon obferves *, that this 
Retfidence is not enjoin’d them on the account of a conftant Attendance 
and Service in adminiftring the Sacraments, and doing other Sacramentals 
only; but likewife on the fcore of maintaining Hofpitalicy: for a per- 
fonal Refidence, implies a perfonal Duty of adminiftring the Sacraments, 
and performing other A€ts of Divine Worfhip inthe Church. And hence 
"tis, it feems, that a Vicar cannot affume to himfelf another Perfon for 
the Adminiftrarion of the Sacraments, and other Sacramentals +. 


Of Vifitations Provincial, Epifcopal, &c. 


HE Word Pifitatio, in our Law-Books, fometimes fignifies a 

Right of Power and JurifdiGtion over Things and Perfons; and 
fometimes it imports only a bare Right of Adminiltration: But, accord- 
ing to Baldus*, he, who has the Right of Adminiftration, has alfo the 
Right and Power of Vifitation. But with him I cannot agree; efpecial- 
ly, if we confider the Term in the common Acceptation of it, as it de- 
notes that AG or Office of the Bifhop, or of fome other Ordinary, going 
his Circuit throughout his Diocefs or Diftti&, witha full Power of inqui- 
ring into fuch Matters as relate to the Government and Difcipline of the 
Church, and fometimes of correcting Abufes, and punifhing Exceffes 
committed by his SubjeCts, @c. For though every Vifitor is in this re- 
fpect an Adminiftrator, yet every Adminiftrator, properly {peaking, is 
not a Vifitor, fince Protturs, Syndicks, Stewards of Churches, are deem’d 
Adminiftrators in Law, and fo likewife are all {uch Perfons as have any 
Office in the Church without a Jurifdi&ion annex’d to it. Buta Pift- 
tation, aswe would ufé the Word here, implies fome AG of JurifdiGion 
and coercive Authority ; and generally fpeaking has a Cognizance of 
Caufes annex’d to it: But in all Vifitations, the Vifitor may fummon jj 
and enquire *, tho” foinerimes he cannot corre& and punifh by hearing 
of Caufes ; as in the Cafe of fome Archdeacons, and the like, who are 
only fimple Scrutators, and muft report the Matter prefented to them 
unto the Bifhop for his Cognizance. And hence ’tis, that the Law 
diftinguifhes Vilitors into general and fimple Vifitors. The firft are 
thofe, that have a full Vifitatorial Power of inquiring into all Caufes and 
Things that want Reformation and Amendment; and of punifhing the 
Offenders if they fee reafon: And fuch a Power has an Archbifhop all 
over his Province +; and a Bifhop throughout his Diocefs |. But a /fimple 
Vifitor has only a limited Jurifdi&tion, and can only enquire and take 
Cognizance de levibus Deliftis; and that (perhaps) only within fome 
certain Place of the Diocefs: which of Common Right, Archdeacons 
could only do heretofore, tho” fince, fome of them have had a larger 
Power granted them from the Bifhop; and are thus become Ordinary 
Vifitors as well as the Bifhop himfcif; and fo are Deans of Churches, 
Abbots, and other Religious Prelates within their own Precinés and 
jurifdictions. Buta Vicar-General in Spirituals has not, by virtue of his 
general Office and Commiffion, the Power and Office of Vifiting and 
Correfting, tho’ he has the Cognizance of Caufes transferr’d on him p 

an 
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and confequently cannot, ia virtue of fuch Commiffion, deprive anv 
one of his Benefice, beeaufe he has noe therchy the Power and Office 
of viliting and corretting Offenders: Bue in a Cafe where thé Power of 
vorrecting is givem to a Vifitor, the Power of depriving hiy Subietls of 
their Benefices, if their Crimes require it, is co iaterte, included in his 
Commiffion by way of Accellory; becaufe, according tu this Maxim ix 
Law, conceffo uno videnter concedi omnia ad illud accefferia®. And ”* © +7 
this is particularly true, if the Perfon delegating has the Power himteld | 
of depriving Perfons of their Benefices: Bur orherwiie not. 

It hasalready been remark’d under another Title, that an Archtsifhap, 
who is willing to vific his Province, ought in the lirft place to vitic 
his own proper Church, City or DiocefS, and the Clergy and Laley 
thereof in a full and ample manner}: And alter he has vilited his tvi.3.201 
own proper Diocefs, he may either in parr, or in the whwle, vilir al] 
the Cities and Dioceffes of or within his Province, and excite rhe 
Office of a Vilitor, Fure ordinarie, over his Suftragans and their Sub 
jects ||; and vifit the Chapters of Cathedrals, and other Churches, and 4 tone in 
all Monafteries, Churches, and Religious Houfes, and Places of Cha- ®°* 
rity and Piety. And if he cannot conveniently and without a great deal 
of Difficulty go ro every Church and Dioceis within his Province, he 
say call the Clergy and Lairy together from their feveral refpective 
Places, to fome one convenient and agreeable Place*: And all our Bi. * xi, gy site Te 
dhops, taking the Hint from this Ufage or Cultom, have fince drop’d 
their Parochial Vifitations; and do now only fummon their Clerey to 
meet them at fome convenient Place within the Rural Deanery. And the 
Order, which Archbifhops and the like ought to obferve in their V ifita- 
tions, is preferib’d in Bonijace’s Decretals }, cig, Firf?, Phey ought to preach tv 5: 2m 4 
the Word of God, by giving the Congregation a Sermon. 2dr, They * 
ought to enquire into the Livesand Converfations of fuch as minilter in 
the Church, and into all other Things belonging to the Office of « Parifh 
Prieft, cc. and punifh notorious Crimes and Offences. But in this re- 
fpect, Religions Perfons are to follow their own Cultoms and Inititutions. 
And after an Archbifhop has once vifited all the Dioceffes of his Province, 
he {hall not repeat or renew his Vifitation of the fame without the Advice 
of his Suffragans: But if there are any Churches and the like, which he 
has cot vifited in his former Vifirations, he may vifit them afterwards 
even without the Confent of his Suffragans. A Bifhop may vifit his 
DiocefS <ither in his own proper Perfon, or elfe by other graye and 
difcreer Perfons, if he be hindred by Sicknefs and the like from going him- 
felfj: But every Vifitor, before he begins his Vification, ought tu iffuea roar. 
our a Premonition or Summons to call his Clergy and People rogether *, 1° a: 
otherwife he cannot panifh their Coneempts in not appearing ; and when. *'* 
they are affembled, the Bifhop ought, by a Charge given, which is in 
Latin called dilocutio or Admonitio Epifcopi, to inform them of their 
Dury, and to exhort them to perform ic} ; for in reipett of the Clergy, + Ragin. 
the two principal Parts of a Vifisation was a Charge deliver'd, and an Solse-Can- 
Enquiry made. The Enquiry was made according to cervain Articles ©” ”** 
drawn out of the Cawons, untowhich the Furatores Sywodi, or the 
Tcftes Seaodeles (as the Canonsffs call them|) were to give in their wRegin. 
Anfwers upon Oath ; which was therefore filed Furzaremtam Sy Soll ; 
nodale, the Bifhop’s Vifitation being accounred an Epilcopel Sywod : ak ab 
Hor atter che Bifhop himfelf had in his Synod made @ fic and pryper 
Speceh or Charge to his Clergy, he was wont to call out feven or more 
Perfons among the People of his Diocefs (as he thought fit) and co thete, 
being all Men of mature Age, and eminent Honvity and Veracity, he 
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adminiftred an Oath, called the Syxodal Oath (as aforefaid) viz. That 
thes would, according to the bef? of their Knowledge, upon enquiry into 
the Crimes and Exceffes committed by Perfons within his Dioce/s, dif- 
cover and prefent them to the Bifbop for bis Cognizanve thereof: And 
their Dete€tion was term’d a Prefentment. Thefe Perfons are in our Law- 
Books called publick [Fitneffes , and, therefore, they might on the Account 
of Infamy be fet afide from giving their Evidence, if they became infamous 
after they were admitted into their Office: but they could not be repro- 
bated, if they only err’d (perhaps) in giving their Teftimony, and cor- 
rected themfelves immediately, and did not dothis with an Intent of De- 
ceiving; tho’ ’tis otherwife, if they corrected themfelves after fome Inter- 
val’of Time *. Church-Wardens with ugare in the Place of thefe Sy- 
nodel Witneffes. 

Vifitors in their Vifitations, ought not to behave themfelves with Pride 
and Cruelty over their Subje&ts+, nor to be burdenfome to them in 
point of Expences, but only to demand fuch as are moderate and reafon- 
able}; And a Bifhop is oblig’d by the Cazow Law, to vifit his Diocefs 
once every Year (at leaft)*; and in his Vifitation he ought to make a 
more particular enquiry into the Lives and Behaviour of his Clergy, 
that they give no Offence to the Laity; and ought likewife to be ver 
careful in his inquiry into the Stateand Condition of the Edifices belong- 
ing to the Church, and the Repairs thereof, if they are decay’d and 
want mending +. And Vificors how fummary foever their Jurifdi€tion 
be (for they ought to proceed in a fummary way) yea, though it be even 
fine figura Fudicit ; yet they ought to hearthe Party, and to admit of 
all legal Defences |}. And this alfo proceeds in fuch as are Vifitors of 
Religious Houfes and Orders of Men : For a Monk, that is de faéto de- 
{poil’d of his Place wherein he is a Profeffed, without being heard or ad- 
mitted to his legal Defence, may fue for Reftitution*, But there aré 
fome Religious Houfes, which are exempt from the Bifhop’s Jurifdiction, 
and thefe are only vifitable by the Pope’s Legates or Commiffioners f. Vi- 
fitors deputed to vifit in fome certain Place, asa College and the like, can- 
not expedite their Vifitation in any other Place, tho’ they may hear pri- 
yate and particular Complaints elfewhere in order to ground a general 
Vifitarion thereon, and well enough do all Acts that are preparatory to 
a Vifiration; but they cannot do any Acts, that are of the Subftance of a 
Vifitation (according to Federicus de Senis\|, and the reft of the Doctors) 
out of the Placedeputed. See my Szate of the Unioerfity of Oxford t. 
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Of the Union, or Confolidation of Benefices, &c. 


thall next treat of the Union or Confolidation of Benefices ; for Churches 
may be united, according to the Canon Law, upon feveral Accounts. 

As Fir/f, ‘To the end that fuch Churches may be again united, which 
were before illegally divided. 2d/y, Benefices may be united by that 
Law on the {core of Hofpitaliry *, whichis not permitted with us in 
England. 3dly, On the Account of the Vicinity or Neighbourhood of 
Paruthes ;. 4¢/y, Through a defect or want of Parifhioners ||, _ 
thy, 
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srbiy, They may fometimes be united on the fcore of cheir Poverty, or 
the SmalinefS of their Revenues *: which feems to be the helt Reafon * 2%) 1 1 
given, if they lie contiguous or near each orher. BurthiaUwion of Be, *,%)*. 
nefices, which was antiently introduced for good Ends sud Purpotes, in: ” 
was, in procefsof Time, made ufe of to palliaze Pluralicies and a toan. 
dalous Non-Refidence. For Union of Benefices was fir pradivd, either 
when a Church was deftroy’d; or elie when the Revenues were feiz’d 
upon by Ufurpation, and very little remain’ to fubfift the Curate there- 
on: in which Jatt Cafe the Remainder, together with the Cure of Souls, 
was transterr’d to the next Church, and all made one Benefice. But the 
Indaikry of the Courtiers at Rome found out; that belides thefe Refpects, 
there might be {tveral other good Reafons for uniting Benefices; fo thar 
by a Collation thereof, much Advantage might accrue co thae Court ; 
and thus in favour of fome Cardinal, or other great Perfonage, under a 
Pretence of Hofpiralicy, thircy or forty Benelices were in divers Places of 
Chriitendom united together, as we may read in Father Pwn/'s Hittory of 
the Council of Zresr +: But an Inconveniency arofe, becaufe che number + Lit. 2 
of Benefices decreas’d, and the Favour done to one was afterwards done * ** 
to many without any Demand of Merit at all, to the grear Damage of 
that Court and its Chawcery. And this was remedy’d with a fubtle and 
witty Invention of uniting as many Benefices, as the Pope pleas’d, only 
during the life-time of him on whom they were conferr’d : Sy whole 
Death the Union was underftood to be diilolw’d jp/o fuiFo, and the Be- 
nefices return’d to their firft State. So they fhew’d the World their ex- 
cellent Inventions by conferring of Benefices, which were but one in Shew, 
but many in Pact and Deed: As one confefs’d, that he had {tolen a Bridle, 
concealing that it was upon a Horfe’s Head which he had ftolen with it. 
The Union of Churches may be made three feveral ways according 
to the Canoz Law. Firft, When one and the fame Perfon is fet over two 
different Churches *, which gave the rife to Pluralities. 2dly, When one #16 Q.». 
Church is united to another upon the Account of its great Vicinity, Po- ** 
verty, or want of a Congregation ; the Parifhioners being driven from 
their Habitations either by fome hoftile Incurfion, or elie diminifh’d 
thro’ the Rage and Havock of tome Difeafe and the like: in which Cafe, 
the Church, that is united, lofes its Right, and makes ufe of rhe Right 
of that Church unto which it is united +; the Right of the Bifhop {till +x.» 35. :- 
remaining untouched |. 3d/y, An Union may be made, when two j<.s,5¢.. 
Churches are united amaed without the one’s being in fubje€tion to the 
other; and then that, which is the better of the two, is retain’d and 
ferv’d by the P/uraljf?: But (I think) this to be a very unwarrantable 
way of Union in point of Confcience, whatever it may be in refpe@ of 
the Cazon Law; fince is implies an abfelute Non Refidence on one of 
the Livings. And to thefethree ways ot Union, we may refer all thofe 
that ave fo largely enumerated by Gothofrad and Hofficrfis. Churches 
annex’d, generally fpeaking, are decm’d to be the fame with them to 
which they are are annex’d : So that in the granting or obtaining of 2 
Benefice, it matters not (according to the Czawai/*s*) whether the Rights «160, «, 
of Churches annex’d, be added or exprefs’d in che Grant of fuch Benetice 4° 
or not; provided, the Principal or Mother Church be expref¥d therein, 
and the true Value of the Church is annex’dt: For if an Union be tx. 3.30.0 
founded on the Poverty of another Benefice, the true Value of each 
Living ought ta be exprefs’d in the Union thereof ; and all Perfons who 
have an Interelt and Concern thercia, ought to be fummon’d to fhew 
Caufe why fuch Union fhould not be compleated ; otherwite firch Union 
{hall nor be valid. Jor a Bifhop cannot unite Benelices without the 
Oooaac Coafent 
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+ Compeg:4¢ dalous, and own’d by the belt Cawouzfts + to be deftructive of all Order; 


Union. O» Is 


{Brook's England \\, as well as by theCzzom Law itfelf, called 2 Confolidation of 
be ‘3.  Benefices, the Word being made ufe of by each Law, to fignify the Uni- 


G. 2t. ting of two Benefices.in one : And the Term is borrow’d from the Civzl 


416Q.7 Bifhop without their Confent+; tho’, by the Papal Law, tis otherwife in 


33 & 34  fuch a Divifion as his Holinefs is pleafed to make thereof ; for in fucha 
nn, 


that fuch a Divifion fhould be binding, four Things are neceflary. Firft, 
{\X. 3.5.25 The Confent’of thofe to whom the Church belongs}. 2d/y, That they do 
+ Ave. X,», uitend to increafe the Number and Benefices*. 3dly, ‘That there be a 
525-0. prope Teafonable Caufe for fuch Divifiony And 4tb/y, That it be a fat Bene- 
ter quod m- fice, and fuflicient to maintain two or more Clergymen from the Income 
(miwee , thereof}, By a Legatine Conftitution in Lindwood*, there ought to be 
1, but one Prieft or ReCtor in one and the fame Church, who ought to be in 
| X. 3.5. 26. full Orders, of a holy Life, perfe&t in Learning, and of found Doétrine : 
— And therefore, this Canon forbids a Church to be divided into fe- 
veral Rectories or Vicaridges without the Bifhop’s Confent had thereunto, 
and a fuitable Allowance fettled on each Parfon who was to have the Cure 
of Souls annex’d to his Portion; and torefide onhis Living, But in thofe 
Days (I think) Laws againit fplitting of Benefices were needlefs, unlefs ic 
were to refrain Patrons as this was made ; for fcarce any one Living was 
large enough for the Avarice of one Man at that Time, Of 
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Of the Voidance, or Vacancy of Church- 
Benefices, &c. | 


AVING under the foregoing Title difcours’d of the Union ane 

. Divifion of Benefices, { fall here fay fomething of the Voidani¢ 
of Benetices ; icft a Beneficiary fhould fully ulirp co himtelf a Title with- 
out any Foundation in Law. Now the Voidance of a Benefiee, is, when 
the fame becomes defticuce of the Clerk that held ic by way of Title, or 
in Commendam; or, in other Terms, it is 2 feparation of fuch Clerk 
from his Benefice: And, in this Senfe, the Lawyer Afvrrizmus *, calls a *D. gue 
Widow bythe Name of Vacaus mulicr. Beneficesare fant to be void ar * ~ 
vacant feveral Ways, according to Audrazs on the Cason Law 4, vis. By ter 3 
Death, Refignation, Deprivarion, Tranflation and Permutation: Bur 20° == 
for a fuller Account hereof, in refpe€t of ‘Tranflation and Permutation, = 
the Reader may confult the Archdeacon’s Comment on the Law, quoted 
in the Margin || ; for, according to him, Benefices are always faid ro be Nv atalent. 
void whenever they want their proper Minilters*. Anda Church is alfo * Arch. in 
void (ays Compoffella) that has an Heretical Paftor or Teacher belong- © + °"*-* 
ing toit+: Bus ({think) fuch Benefice is only Voidable, and not void a 
ipo Fure, as fome of the Cazoniffs would have it ; fora declaratory Sen. “1: *: 5. 
rence is neceflary hereunto. And laftly, a Benefice is faid to be void by 73." 
the Affecution of a fecond Benefice which is incompatible with the firft jj ; 11 X. 3-5-2% 
and this our Common Lawyers call Ceffio. 

But for the clearer underftanding of this Matter, *tis to be obferv’d, 
That Bonefices are faid to be void either, 3/7, Ipfo Piette tantim: or, 
adly, Ipfo Fure; or, diy, By a Sentence ; or, laltly, Ipfo Fatto & ure 
fimel. A Benefice is void ipfo Fuflo tantum, (as we fay) and not r/o 
Faure, when any one {hall quit a Benefice, being driven thereunto eicher 
thro’ Force or Fear, or elfe is difturb’d in the Pofleffion thereof: Vor fuci 
a Benetice is not really and truly vacant *. Alfo when a Benefice is collared **: '. > 
on or given toanabfent Perfon, who does not accept of fuch Benefice + r+ m4 17 
For, according to Boerius™, fuch a Benefice is only void de feo ani not *Decit >. 
de jeve. A Benefice is faid to be loft and void zp/o jure, when any one aS ie 
is, co ipfo, depriv’d thereof by a Conftirution of Law, for that he has 
dene fomething which he ought nor to have done ; and when he forfeirs 
the fame without any Sentence of Deprivation on the Account of ihe 
FaG itfelf committed}. And "tis the fame Thing, when any does not do D120 «. 
that which he is oblig’d ro do, if the Law makes it void by its owa De. 10% © + 
claration : And then fuch Benefice may be collared ro either by ehe Bi- ., ot te 
fhop, or conferr’d by any other Perfon that has a Right of dilpofing of the © v. me 
fame, tho’ the Perfon who is, ‘p/e jyre, depriv’d, may be de fatto in pollef. “= 
fion of fuch Bunefice, but he cannor be depriv’d of the real Detenrion 
without a Summons *, as in the Cafe of Non-Relidence. For » Benes * si. 3. 4 
five is void £2/0 jure, either ex delééfo, or clit cw gaufi delifto Titulmii. © 
And firlt, "eis void ex geaft defiétv, when anyone shir has a Benesice 
with the Cure of Souls obrains a fecond Benelice without a Difpenfation, 
having allo the Cure of Souls aunex’d to it; for infuch a Cale, che five 
Benelice fall be void ipfo jare, not only by the Cevea Law without any 
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regard had co the Value of either Benefice+, but even by a Statute of 


’ this Realm, if fuch Benefice be of the yearly Value of eight Pounds or 


upwards *: But ’tis otherwife by both Laws if he has a Difpenfation [f. 
2dly, After the fame manner a Benefice becomes void, according to the 
Canon Law, if the Perfon, who obtains the fame, be not promoted to 
Priefts Orders within a Year after he has had quiet poffeffion thereof, 
unlefs he be hindred by fome lawful Impediment ; for by that Law, after 
the Year is expir’d, the Benefice is void ip/o jure, and it may be granted to 
another +. By the Law of Hugland, 2 Perfon promoted to an Ecclefi- 
aftical Benefice ought to be in Priefts Orders at the time of his Inftitue 
tion*; and fo the Cawom Law does not take place in this Particular with 
us. 3dly, If a Perfon elefted to a Benefice does not confent to fuch 
Ele€tion tendred him within a Month, or within a Term prefix’d him for 
that end, fuch Ele€tion is void ipfo Fure t+. Or, azhly, If he fhall not 
within three Months, after fush Confent given, fue for Confirmation of 
his Ele€tion ||; and within three Months after Confirmation fue for Con-~ 
fecration +. In the Romah Church, Marriage of the Prieft, or entring in- 
to a Religious Order, vacates a Benefice; and fo does feveral other 
Things, too tedious here to enumerate. The fecond Point I have handled 
under the Title of Deprivation. 

Again, ’tis to be obferv’d, that a Benefice is fometimes faid to be void 
de fatto & jure, as by Death and by all other ways of voiding the fame, 
when the Title thereunto ceafes, and, as the Cazouifts phrafe it, woe mor 
oft dare perfonamincumbentem poffcffions ejufdem, when’tis not poflible 
for a Perfon to be incumbent on the Poffeffion thereof: But where a Per- 
fon is de fa&to, incumbent on the Poffeffion of a Benefice, without any 
good Tirle thereunto, it is then faid to be void de jure, and not de fatto. 
But it is faid to be void de faéto, and not de jure, when the Pofleffion is 
loft, but the Property is retain’d ; as in the Cafe of a Refignation made, 
but not admitted by him into whofe Hands fuch Refignation is made ; fo 
that tho’ the Perfon refigning the fame be not incumbent on the Poffef- 
fion, yet he has a Right thereunto, till the Ordinary accepts of his Re- 
fignation ||. A Benefice is alfo void de fatto, and not de jure, when 
Rector or Parfon thereof becomes unfit to ferve the Cure, or attend the 
fame *, If a Perfon having a Prebend or Dignity, be admitted to ano- 
ther Prebend or Dignity, either in the fame or any other Church, the firft 
Prebend or Dignity is void according to the Cazoz Law, even tho’ the 
fame fhould be contfirm’d unto him by his Superior: But this Law is not 
obferv’d among our Dignitaries here in Buglaud. -— 

By a Legative Conftitution in Lindwood, to prevent any Injuftice 
done to an abfent Perfon, “tis decreed, that no Perfon having the Right 
of Prefentation, fhall prefume to prefent any one toa Church }, without 
a juft and probable Knowledge of the Voidance of fuch Church ; nor {halk 
any Bithop grant Inftitution to a Perfon prefented by the Patron, before 
he is certify’d of the Death or Ceffion of the laft Incumbent, either by 
Letters under an authemtick Seal, or elfe by the Oath of proper Witnefles ; 
or, laftly, by the Prefence of che Perfon voiding fuch Benefice by Ceffion. 
And if any one fhall intrude or receive Inftitution contrary hereunto, he 
{hall not only be depriv’d of fuch Benefice, but be for ever render’d inca- 
pable of obtaining the fame. And if there be a plain and open Conftat, 
that the Incumbent is living, both the Perfon granting Infticution, and 
the Clerk inftituted, fhall make good the Damages and Expences to the 
Perfon thus extruded; and the Perfon granting Taftitution, fhall be faf- 
pended ab Officio @ Beweficio, as well as the Perfon inftituted punifh’d, 
who fuffers Deprivation hereby. a 


Of Ufury, Perjury, and Idolatry; and the 
Punifbments thercof: 


T appears by the Authority of divers Parliaments, thar Ufars, as well 

as Perjury and Idolatry, are punifhabie in the Ecclefizitios]! Courts: 
But becaufe thefe Crimes are feldom impleaded and punifh’d there, (the 
two former cf{pecially, being of a mix’d Jurifdiftion) f fhall nor allow 
them diltin& places in this Work; but throwing them together under chis 
Title of Ufury, treat of them afunder in the Order I have above rang’d 
them. And firlt of Ufury, "tis faid, Phat rhe King ard his Teampor al 
Courts favl have the Cogwizanze of Uleervers, wien dead, avd the Or- 
diniries of boly Cheirch faall bave the Cognizance of Cfurers, siben 
alive, as to them it appertains to make Coupelfiom by the Cealures f 
boly Churca for the Sim of Ufury, and to make Reftitation of Ufuries 
taken, againft the Laws of holy Church *. Bur this Att is repeal’d. And *15 F.5. 
by another later Act made againit Ulury, TZere are refere’d to the [pips “© 
tual furildiftion their lawful Punifhments iz every Canfe of Uferyt tue 
‘Vhis A@ isalfo repealed And {o’tis alfo mention’d inthe Stature dp Ex- ° * 
communicato Capicnda |. But the Jurifdigtion of the Ecclefialtical Court 15 Flis 
is ince rettrain’d in fome refpefts, becaufe Ufury cannot now be punifh’d < 
or corrected thereby, except it reaches above the Rate of ten Pounds in : 
the Hundred per daz. according to a Statute in Queen E/izaberh’s Time *; * 15 Blt 
or rather five per Cert. by a Stature made in Queen dan’s Reign. ny 

But, according to the general Definition or Notion of Ufury given in 

the Books of the Cicil and C.zzon Law, it is faid to be that Sum of Afo- 
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that there are two Species, or different Kinds of Ufury, according to the 
Civil Law. ‘The firft relates to that, which is odious in the Bye of the 
Law, and is prohibited (as aforefaid) upon the account of Humanity : 
And as to the fecond, itis permitted even by the Cazoz Law}; for Pawor- 
mitan tays, that fomething may be demanded, even by the Czzou Law, 
beyond the Principa}, not only in refpe& of the Damage that happens, 
but alfo from the Profic which ceafes to arife from the Principal; and fo 
Damage in this Cafe is not deem’d as Ufury, but as an Amend or Satif- 
faCtion made for the Lucrum Ceffans, or the emergent Damage: which 
feems to meto be a very nice-DiftinGion to palliate the groifeft Ufury, 
where the Intereft is not limited by fome Law, as it is not by the Canoz 
Law. For by this Law, a Perfon, who fays, that the Crime of Ufury is 
lawful, is an Enemy tothe Law of God; and afferts two Contradiories 
to be true at one and the fame time, contrary to the Rules of good Zo- 
gick, viz. A Crime, and a Thing lawful. And, according to that Law, 
he, who believes it to be lawful, is deem’d a Heretick, becaufe he is 
euilty of an Error (fay the Cazomifts) in a certain Article of Faith, as 
not believing the Gofpel||, nor the Scripture of the Old Teffameut. 
Manifeft Ularers by the Cazon Law, ought not to be admitted ro the 
Communion of the Altar, nor to make any Oblation thereunto ; nor {halk 
they receive Church-Burial ; and fuch of the Clergy as fhall admit thena 
thereunto, or give them fuch Burial, fhall ftand fufpended from the Exe- 
cution of their Office till they make SatisfaGion for their Offence ad arbi- 
trium Epifcopi*. Bur becaufe this is a Crime of a wix’d Jurifdiction, 
viz In fome refpe&ts of a Temporal, and in others, of Ecclefiaftical Cog- 
nizance, ’tis probable that frequent Prohibitions would come to the Spi- 
ritual Courts, if they fhould pretend to determine what are u/furious 
Contraé&s : And therefore, Suits are feldom or never in thefe Days 
commenc’d there for Ufury. 

Secondly, In velpett of Perjury or the Breach of aw Oath, by the 
Canonifts fometimes in Latin called lefio Fidei, tis affirm’d by feveral 
Laws, that the Ecclefiaftical Court has alfo Cognizance of this Matter. 
For in the Statute of circumfpebte agatis + (amongft divers other Mat- 
ters) the Breach of an Oath is mention’d as one: and in the end of 
the Statute it-is thus added, wiz. In all Cafes before rebears'd, the 
Spiritual Fudge foall have Power to take Coguizance, wotwithftanding 
the King’s Probibition. And by the aforelaid Statute of E/izaberh, 
De excommunicato Capiendo || (among fundry other Crimes and Offences) 
Perjury ix the Ecclefiaftical Court is veckowd to be of Lcclefiafti- 
cal Furif{diftion. And fo ‘tis ‘by a Provifo in the Statute againtt Per- 
jury made inthe fame Reign*. By the Books of the Common Law, 
I find two Cafes to be determin’d by thé Temporal and not by the 
Spiritual Court, wherein the Breach of an Oath is called fefio Fidei, 
fuch Oath being taken voluntarily either before an Ecclefiaftical Judge 
(as was much ufed in thofe Days) or elfe in a private manner: As 
the Vicar of Salzafe’s Cafe (already remembred) + wherein a Prohibi- 
tion went forth, and no Confultation could be obtain’d ; becaufe a Man 
fhall not be fued before the Ordinary for Perjury, unlefs it be where the 
principal Matter whereon the Perjury grew be a Spiritual Matter, or the 
Oath taken in the Spiritual Court and the like: And the Reafon there 
alledg’d was ||, becaufe if he fhould there be found guilty of Perjury, the 


Spiritual Court would immediately award or compel him to perform 


the Oath whereon fuch Perjury grew, and whereof he is attainted; and 
fo, though it were to pay Debts, yet he would. be there compelled to pay 
them, and thus ouft che Temporal Courts of their Jurifdiction, and Lay- 

Con- 
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Contratis wou'd be there derermin’d contrary to che Lows of che Biralm. 
And it would be rhe fame Thing in the Cale of a Figfmenr, as it once 
was jl, if Poriana were sllow'd to tie generaly in the Spiricnal Cimart avy pr, nie 
iaftewe Fides. Boe waread, that a Perfon having iwor or talten ea Gaul tobe 
40 make 2 Peper of hb Land, was fued amaita Course Cin Riad for 
Perjury, ia not performiag his Oarh ; and beceufe the Suit wus in order to umpeth & 
compel him to periorm a Thing which did coacern Land apd fuberitance, L ow. $4 
it was adjuda*d in Fach a mannee,as if he had fued there for ele trareypu?; 
and a Prohibition went out accordingly. So if 4 Man ane his Wile cto 
alienate che Wife’s Right, the Wife being fiworn thar {le will noe fue 
the cad ra witd 5 and yer aiter her Husbaad’s Death brings this Writ, and 
the other fues her in the Covet Chmfiiem tor Ureach of her Ouch, fhe 
fhall havea Pronibition *. In purfuance hereo! we have a Judgmong given * bird. Ta 
leng fince, ofs. When one fued another in the Spiritual Court pre /ifteag Perey int 
Fidei, she Oath arifing ona temporal Contra or Caufe: An Rriklon, ~~ 
who wrote atthat Time, fays+, Jz plicrto gned pertinet ad coremam & | teen o% 
diguitatem regis, etfi fides fuerit appufite tz contrabla, mem prapter her 
pertinebit cogritio fuper Principalt dd judzciam Ecchfiafiicum. Awd 
in another place of the fame Book he affigns a Reafon rer iv; hecaule, 
fayshe, Furi(ciftioncm vegiam aon wutat Ndet emterpehiin Sderime 
PRM praflitatts Met [pontaned reneaciutio part rad. ur When Pyajt7) Les. 2.9 
is made touching a matter Spiritual, then the Breach thereof fhell be pu- 
nifh’d in the Spirieual Court: As when one iwears to pay me hip ‘Lirhes 
truly, or a Woman fwearsto marry wich me}. Andthys weare cold by 1M. &. 
a Treatile of the Comaon Jaw, printed in Alemry the VUith’s Time aygainit © & h 
the Rife of Rome’s Supremacy bere, by toe Laws of the Reale *3* caw 
“ Thar in molt Cafes ef Perjury, the King and hisCourtshave had ghe =~ 
“ Punifliment, and in fome Cafes, the Clergy and their Courts have had 
“ the Panithment by the Cuftom of the Realm only, eje. Such a» has 
“ arofe on Spiritual Caufes.” Now Perjury, accurding to Fa/igr €Zzres, 
is defin’d to bea Lye confirm’d by the Feree of an Oath: And as to the Pu- 
nifhment thereof, according to the Cizi/ and CamozLaw, the guilty Per- 
fon is firit render’d safemous ; tho’, by the €je7/ Law, a perjur’d Man 
is not made infamous ipjo Fare, unlefs it be in the Cafe meation’d in the 
Law here quoted}. But according to che common Opinion of the...) 4), 
Dottors, a perjur’d Man is nor reader’d infamous by an Jaseemy of Lae, as +. 
Polizus obferves in his Treatife of Witnefles. But co che end thar any one 
fhould incur Jvfizazp on the {core of Perjury, "tis neceflary he flioutd con- 
travene his Oath and Promife; for it he erly contravenes his Oath, he 
is not render’d infamous by the Glofs on the Cieif Law}. See Cowan! in yp, «3... 
Lib. 21. Cap. 2. 4, And, therefore, whenever any one afferts # Thing « dos « 
de praterity or de profenti with an Oath, and that thing ty falfe, he be '* 
comes infamous by fuch Perjury committed on the teore of that afforzarp 
Oath: But if he thall byan Oaeh promile any thing de fxtare, and Ihrall 
not do it, then by fuch Perjury committed on a progifliry Oath, he 
{hall become infamous immediately, according to the Deters; and ehus 
he siorefaid Glofs diltinguifhes ia tavour of the Cyweet aw * Though 
a Clerk may be depriv’d of a Benefice, which he has obtain’, en tite 
feore of Perjury ; yet, according to the more receit’d Opinion of the 
Lawyers ¢, he thail not be depriv’d spo Fare: for Mefinns aad Rapy do 
hoil: agree, thar he ought to be decreed prigemduay frre. Seu Spjgeg, 1 Comet in 
de Bene fciis % and Rebufus, depacife. Puff. *. Buy if a Clerk yuit- Ai oe 
ay OF Perjury be afterwards infticuted inte a Benefice, fact (nifisution ig OT 
woid ipfo ‘frre, according to Tumbert, ce Fare Patrow.t; and thiy is * rel zy 
the epmmoun Upinioa of afl the Dedtom : But thea thisought net te be um Ray 
derttagad, av i 
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derftood, fays Lambert, when he is become infamous for Perjury. Sed 
Quere. Perjury may be committed three ways, according to the Camp. 
nifts +, viz. Firft, By taking an Oath againfta Man’s Confcience; and fuch 
an Oath God will furely avenge hereafter. edly, By taking an unlawful 
Oath. And 3dly, By a€ting againft, or contrary to the Oath a Man has 
taken. And asa perjur’d Man is both by the Cieid and Canon Law fet 
afide from bringing his ACtion, or of being Plaintiff in a Caufe; fo, ac- 
cording to the Commentators, he is repelled from giving Evidence, and 
being a Witnefsin a Court of Judicature. 

Lafily, In refpect of Idolatry it appears by the Statute de excommuni- 
cato capiendo+ before quoted, thatthe fame is punifhable in the Ecclefi- 
aftical Court: But as we have no fuch hardned Perfons in their Ignorance 
and Superftition, but the Papi/fs, among us, whom we can charge with 
Idolatry, and thofe too, as they fay, do only profefs a relative Worfhip 
of Images; 1 {hall not here infift upon this Branch of my Divifion of 
this Title. 


Of Laft Wills and Teftaments, Codicils, &c. 


HERE are two forts of Succeffion to the Eftates of Men de- 

ceas’d, wiz. Succeffion by Laft Will and Teftament, and that 
which the Civilians call Iuteftate Succeffion. I have already treated of 
the latter ; and, therefore, I fhall only here fpeak of that which is made 
by a Laft Will or Teftament duly made and executed. Now a Tefta- 
ment is focalled, according to Fuftimian, trom thefe two Latiz Words, 
viz Teftatio Mentis*, becaufe the Perfon making the fame, does there- 
by declare and teftify his Mind touching what he would have done with 
his Eftate after his deceafe, But Walla + reje&s this Etymology on the Au- 
thority of Ausus Gellius \l, faying, that Ornamentum, Veftimentum, 
Calceamentum, and other Words of the like kind, may as well be de 
riy’d from the Word Mews, as that of Teftament: But this cannot be, 
for feveral Reafons. Butthe word Teftament, according to Vig/ias*, is 
deriv’d from Teftatio only, as Dozation is from the Verb Deno; and the 
Addition is for Declaration fake: Tho’ Theophilus thinks this Word to be 
compounded of Teftatio and Mens for Emphafis fake, in order to fhew 
a greater Manifeftation of the Mind: But this Hmphafis not appearing in 
the word Velamentum, Calceamentum, Veftimentum, Gc. thefe are 
therefore Primitives}. From what has been faid, 

A Teftament, according to Ulpiaz\i, is defin’d to be a juft Sentence or 
Declaration of a Man’s Mind or Will, touching thae which he would 
have done with his Eftare after his death. The Word Seztence in this 
Definition, isa generical Term, including every kind of Will; and the 
Words Veluntatis noffre, which Ulpiaz makes ufe of in his Definition, 
are there added to exclude Bondmen, Children in the power of the Fa- 
ther, Perfons not arriv’d at Puberty, Madmen, Prodigals, and the like *; 
becaufe thefe Perfons have not the free Power and Government of thcir 
own Will: Wherefore, their Sentence or Declaration is not deem/’d to be 
a Willin Law t. 1 here call it a Teffament; becaufe, according to the 

Doftors, 
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Doctors, a Teftament, in Propieiyo! Speech, differs irom « Le Wil; 
fince only that is properly call’d a A pega wlhien "tis nude wich all ce 
Solemnities necelfary thereunto, and nor otherwife: Woeic may be ttilet 
a Laff if7d, thouglrivbe not perfec and contumupate i every respeth®; * Tel. 0 


ae 


and in this Senfe, a Donation qortis canj2 amy be cerned a Lot WZ gg Ps 
but nota TeMemenrt; and fo may a Cadéaal secording 19 duchorwrmiis, be jb. cp o 
taken tura Lait Will; for as Bzrfuder obterves, an ineperielt Pefbarnent y tei. su 
proves the Will of the deveas’d. Aad confequenely wherever any Soler D. am je 
nity is wanting, whieh the Law requires, ¢ may irom heace be ttiled s 

Paft vill, cho’ there be a Confat of the Ditpolitian of Lands and Goods 

made in a defetive Manner, if fuch Difpetition be afrerwards chang'd. 

Bue Lait Wills and Teftaments may be underReal either cam/jpat} pre’ 

or disjum@livel; ; Conjunctively, for one and the fame Tirog, betag 

the Telteior’s Lait Will being fometimes fuperadded by way oF Chatey' ra 

the Teftament firlt made, the fame is proved fogeriter wich 2 perinet 
ettument without changing the Teftament. So rhar this Merefyliable 

(et or ead) whole Propercy it is to coajoin, fomertines ftarels Jism av ew 

fv, and makes a Laft Will and Teftarment fometinies to be the fame, 

and fuwertimes to be different Things in our Law-Beoks: And eliny it 

ofven happens, whereas otherwife a Difpofition of Law would be repuy- 

nant unto iefelF * ‘Therefore, chat we may know, when the Conjunitre * PD. se 16 
(md) is pri disjunGively, we mult confider; Thar a Copulitive is fome- i 
time placed berween two Contraries, and Things incommpatib ; and then 

%is refolv’d into a Disiua@tive-}. Somerimes tis pur beteeen firch Titings bD-33-4 
as are in iome refpect the fame; and then if one Thing beneceffarity inbe- * 

rent €o- the other, the Cop/7 is thrownaway and refolwd into.an Jdjni eye, 

as Plzcvium & Conferfus for Placitas Confenfyes: And thas thete rwo 

Words, TeGemeat aad ]f71/, may be here taken tor a ‘Feftamentary 

Will. A Tetament is a folemn Laft Will; and a Laft Will is an unfo- 

lemn Tef&ament : Theretore, I fhall in the next place conficder, wituc it is 
chat makes a folemn Wil; and che Validity therewi. And, 

Yo the Validity of a folemn Will thefe following Things are required, 

according to the Ciei/ Law, cig. Firft, That ic fliotid be written either 

by the Teilutor himfelf, or by fome other Ferfon througit his Geter, ia 

Letters and Words at Length *; and thar an Heir, whom we cullen Bx. ©. 28% 
ecuror, be appointed in expref Terms. f 24/y, That it fhorid be fabterivd =| 


. > = % E qt 6.84. 
or figa’d by the Teftator himfelf, or by fome other Perfon in his Name, 1 1.21. 


and on his Account ; and this in rhe Teftator’s Prefence, amd hofore fowws 
Witnelfes thar are Roma Civizens, being particulgrly requefled Rare *S & 4 
unto in regard to the Solemnity thereuf*, And zat, Tis nerelfiry hac ie 
shefe Witnefles fhould either fubteribe themfelyes ia tyeit Own Perfity 9 7 
(it they can write) or elfe one Witneis may fubferibe Sw anette, 2° flere 
fall be found fo many Perfons thar can write And morenver ply dC & 
Witnelfes ought to fign ehe Will cicher wieh their own Seals ; or wirh the > 
Seals of other Men, if they haye none of their own, ff wmy ober” De ' 
Peron than the Tettator wrote the Will, then the Teftarcr was tn feb C ae 
feribe it himflt;: But if he himfelf wrote fe with: hiv own Homi, wad 1 
therein declares che fame; then it was not nevelfary, thar the Teljeye 1" © 
fhould tubferibe his Name #; and if the Teltator had fo lipie Legen ys Pek 
thac he could nor write, chen an eighth WitnefS fubier:$ 4 i Ins Na ths 3 
And {fo careful were the anvient Romer to prevenr rhe Porgery ny Val 2 
Wills and ‘I’eftaments, that (hetides ehefe feven Wirneifi<) chek figd ring . 
Paith of a Notary Publick co artett the felermn Ordinycan of sien |, 1S ip 
Bue tho’, regularly {peeking, all Wills cuche to have the Avtettenon of ** 


feven Witneiles and x Notary: Yet a late Number of Witnetfea was 
Qqq14d2 fut 


~~ = “= 


526 


¥C. 6. Be 
21 1 


f Jo 2 1m 6. 


at, 

+ Alex. conf 
7° & 177. 
vol. 2» 


HX, 3-26.10, 


* 29 Car. 2. 
Ce 3 


{C. 1.1, 1 


*Guid. Pap: 
Dec, 262. 
Mynf. 5. 
Obfi9 & 
20. Gail. 2. 
Obf, 123. 


7X. 3.26. 
16. 


22. 26 
15. 


ft J. 20 Lov Te 


il ie 2 IQ 4. 


Parergon Furis Canonict Anglican. 


fufficient in fome Cafes; fora Will made by a Father fwter Libcros, does 
not require the Solemnities of the Cioi/ Law, but only thofe of the Law 
of Nations*; and by the Law of Nations, two Witnefles are fufficient. So 
likewife by the Law of Nations, a Woman may bea Witnefs unto a Will, 
which fhe cannot be by the Civ7/ Law {: Nor is it neceflary by the Law of 
Nations, that Witneffes fhould beask’d. And in thefame manner a leffer 
number of Witneffes are fufficient, if the Will be regiftred or engrofs’d as 
the AG@ of Court ||, though it be done ina private manner*; and ’tis the 
fame Thing, if fuch Will be made in the Time of War, or of any Peftilence 
and the like +. And by the Cavoz Law, in refpeCt of Wills made ad pias 
Caufas,a lefs number of Witnefles are fufficient||. But in foreign Countries, 
govern’d by the Cyoi/ Law, two Witneffes, with the Credit of a publick 
Notary, are enough at this Day ; and in Exglawd two Witneffles without 
a Notary Publick (unlefs it be in the Cafe of Lands devis’d, where three are 
required *,) are fufficient ; becaufe all our Wills are military Teftaments. 

A Teftator made his Laft Will and Teftament in a Country, where 
it was fufficient to make the fame in the Prefence of a Notary Publick 
and two Witnefles, as in Holland; Quare, Whether fuch a Will hall 
be deem’d valid even in thofe Places and Countries, where feven Wit- 
nefles, and the greateft Solemnity is required, as in Zealand, where 
they follow the Rules of the Romaz Civil Law herein? The Commen- 
tators on the firft Law of the Code de Trinitate + do in common affirm 
the Validity of fuch a Will: And according to this Opinion, it has been 
often adjudg’d*; yet fome are of a contrary Mind, thinking we ought 
to diftinguifh on the Queftion propos’d in this manner, viz. That this 
common Opinion ought to be admitted as Law in refpect of Debts and 
Things moveable. But in refpe&t of things immoveable and fix’d to the 
Soil, we ought to confider the Law of the Place where they are firuated. 
For things moveable, becaufe they may be carry’d to any place whatever 
as depending on the Will and Pleafure of the Owner, ought to follow 
the Owner’s Perfon, and not the Laws of any certain Place: But Things 
immoveable, whofe Situation is certain and perpetual, ought to be go- 
vern’d according to the fca/ Conftitutions of the Country where the 
Poffeffion lies+. Tho’ the Lait Will of a Teftator ought to be obferv’d, 
regularly fpeaking,as a Law ; yet this does not proceed and take Place, if 
he orders and dilpofes of any thing contrary to Law and Equity, for a 
Teftator cannot Decree and Ordain, That the Laws fhould not take 
place in his Teftament *, For all Precepts inferted ina Laft Willand 
‘Teftament in fraud of the Law, are invalid : For the Precepts of a Tefta- 
tor are to be underftood to have been founded upon Juftice, and not upon 
Injuftice. A publick Will made by the Hand of a Notary with feven 
Witneffes is fully prov’d, tho’ the Witneffes be all of them dead. 

There were heretofore among the Romams three forts of Wills in ufe, 
one of which was made in the general Diet or Aflembly of the People in 
Times of Peace; another was made iz Prociuftu (as the faying was) 
viz. when Men were fummon’d to gointo Wars; and a third fort was 
made per EmancipationemfSamilie by the Means of the 4s and Libre}. 
But upon abolifhing of thefe three Kinds of Wills, there fucceeded in the 
place thereof, a twofold kind, viz. a folemz and a nuncupatice Will, 
which are ftill in ufe among fome People. A folemu Will is, when the 
Teftator reduces the laft Order and Difpofition of his Will into Writing, 
by obferving fome due Solemnities of Law (as aforefaid) and then offers 
the fame to be corroborated by the Evidence of Witneffes |. But a zazcu- 


pative Will, according to the Civi/ Law, is when the Teftator declares 


his Mind or Will in the Prefence of feven. Witnefles, without reducing the 
fame 
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fame into writing *; and this is fo called by that Law, whether the frome * Jie to.14 
be afterwards committed to writing or nor, Tho? with us here in fer. 
lind, by the Statuce for avoiding of Frauds and Perjuries a, ‘No auncupa. 87% = 
‘tive Will thal bevalid, where the Eftate bequeath’d exceeds 30 Pauls, ~ ” 
‘which is not prov’d by the Oaths of three Witneffes then and chere pre. 

* fent at the making thereof, nor unlefs the Tetftator bids rem or fome of 
‘them to bear Witnefs, That fuch is his Will: nor unicG it were made in 
‘the latt Sicknefs of the deceas’d, or in his Dwelling-Hcoufe, or where he 
* had been relidenrten Days or more, except where he was jurpria’d from 
‘his own Home, and diced before his Return. And after lix Months pated 
‘ from the time of {peaking the presended Teltamentary Words, no T'elti- 
* mony fhall be received of fuch auarnpatice Will, unlefthe faw Tefti- 
‘ mony was committed ro Writing within fix Days acer making che faid 
‘Will. For the Romezs finding a /olemn and per{cfi Will to bea matter 
of fome Difficuley at fome certain Seafons, and in fome Cafesy 1hey, 
therefore introduced what they call’d a auacupatice Will *; ond-this «7. «20. 
kind of Will has been in frequent ufe among Men; elpeci«lly, when ghey '* 
fear that a folem# Will made as fuch, wherein fome of the Solemnities 
required by Law being omitted, will not be deem’d as valid; nor 
reckon’d as a /olem7 Will, becaufe that is not done which ought co bs 
done; nor wil) it be taken for a Will Sure Codiciflorum, becauie that 
was not intended by it. In this lalt kind of Teltament the Teliator re- 
veals his Will; and ia the other he conceals it in writing: And this for 
two fpecial Reafons. Fér/f, Left fuch Perfons as hope to gain fomething 
from the Will, fhould be provoked to an unwarrantable Hatred of the 
Teftator, in Cafe they find themfelves diiappointed. And, odip, Lat fuch 
as are named Executors, or have Leeacies left them, fhould contrive and 
procure the Teftator’s Death, either to hinder wim trom altering his Will, 
or to come at their Legacies and Expectations fo much the fooner. Bur, 

From what I have jultaow hinted it appears, thar there is another Di. 
viGon of Wills or Teftaments, siz. into what we call a penfefe and an 
smperfe? Will or Codicis: And this Divifion may be tolerated without 
any abfurdiry; efpecially, for the fake of Initruétion, the Law gor re. 
jefting rhe fame as difagreeable. Thar is called a peafeff Will, which 
has an Executor named and appointed therein by exprefs Terms t: For +c. 6 25 
without the Appointment of an Executor it is no Will at all. properly >> 
fpeaking *, but only a legal Difpofition; fo that the Appointment of am *}J. 2.20.34 
Executor is the chief Foundation and Support of a Will or Tethament 
ftritly fo called: And fuch a perfeSv Will may either be a folema or anfo~ 
lemn Will ; and in writing or without writing, aS 2 axacapatice Willis, 
Pizr9, in the fecond Book of his Laws, enacts and eflablifhes this asone, 
gic. That he who makes a Teftament oughr in the firit place to infiwute 
and appoint one of his Children, whom he fhall chink fit, ro be his Heir or 
Executor, as we fay: And the Cioj/Law approves of the fame Thing, 
Bor by this Law it becomes the Caufe of a Perfon’s dying Jzteffute, it a 
Teftator does, de Fakta, pals by his Sonor Child; And, according to Pq 
pinean, a Veltament is of no Weight or Moment; when the Son, who 
was in the Father’s power, is pailed by; And the Lawyer Casus there. +p, 38.5.0 
upon obferves ; that, among other Thingy which are neceflarily requird 
to the ordaining of a Will, the principal ‘Thing, is the Teftator’s Power, 
either in appointing his Children to be his Heirs, or elfein Difinheriting 
them ||: Bur if the Son, who is in the Father’s power, be paffed byun yy po 
Silence, the Teftament is of no Ufe or Advantage to the Teftator’s De. 5." 
fign of mahing it aTeRtament. We haye likewife 2 Prooi of ths Law 
in the Fuffimé we Code, where *tis faid, That if a Father fall ia illeaey 

pals 
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pafs by his Son in makiag his Will, no Advantage fhall accrue to him from 
thence: Sothat if the Son dies during the Pather’s Life-time, the Father 
can have no Heir exifting from that Will; becaufe ir was nota legal Will 
ab initio. And, hence it appears what this paffing by of an Heir meaas, 
viz. *Tis the Teftator’s Silence in refpe& of the Perfon not exprefly ap- 
pointed, or by Name not dif-inherited : For a Son, by the Cici/ Law, 
ought either to be exprefly made an Heir by Name, or elfe to be expreily 
difinherited. 
Having thus far fpoken of a perfeff Teftament, I fhall next confider 
what we call an dgmperfe&t one; or in other Terms, a Codicil, from the 
Latin Word Codex, which fignifies any hafty cr fudden Epiftle, accord- 
* In Lib. 4. ing to Serv. Sulpitins on Cicero’s familiar Epiftles*: And here fhew the 
fir 2° & . Difference between a Codici/ and a Teflament, which is manifold. As 
Jirft, becaufe an Heir or Executor muft be inftittited and appointed ina 
Teftament, as aforefaid: But ina Codicil, an Heir is neither appointed, 
71-25% nor revoked + , unlefs fome one has a Privilege granted him of making 
an Executor by a Codicil (for fo I fhall ftile an Heir in this Place) as 
i D.29.1 this Privilege is granted to Soldiers by the Cici/ Law|]. For Soldiers 
4 have .many Privileges in making Wills according to Ful. Clarus, who 
fays, that thefe Priviledges are extended even to fuch as are found in am 
Enemy’s Quarters, and in the Camp, tho’ they do net fight there, 2d/y, 
There are feveral more Things required to the making of a Teftament 
than ¢o the making’of a Codicil: For im the firlt, feven Witnefles of 
fourteei Years of Age (at leaft) are neceflary, and thefe muit be Males, 
and ask’d to give Teltimony thereunto (as already hinted;) but in a Co- 
dicil four Witneffes are enough, and it matters not whether they are 
*C, 6.36.8. Males ot Femates *, or ask’d or not. And, therefore, a Codicil is defin’d 
to' be a Laft Will; vefted with fewer: Solemnities than a Teftament, 
whereby a Perfon orders and. difpofes of that which he would have done 
after bis Death, it- being publifh’d aud declar’d in the Prefence of five 
Witnefles fubfcribing the fame. Befides, in a Teftament, the Sub{crip- 
tion: of all the Witnelfes in Wrieing, and ‘likewifé all their Seals thereunto, 
are held’ neceflary :_ But in Codicils, the Sub{criptions of the Witnefles 
$C. 6.36.8 alone-without their Seals are fufficient . Again, there is another Diffe- 
1.” perce; ofa. That a Perfon may die with feveral Codicils by him, provided 
they do not contradiG@ each other: But he cannot die with more Tefta- 
<f02.c.. ments than one by him; becaufe the latter deftroys and revokes the fore 
mer. Laftly, If a Perfon dies after he has made his ‘Teltament, he is faid 
to'dit Teffate, tho” he has made no Codicils: But he, who dies after he 
has‘imade Codicils, and without. making’a Teftament, is faid ta die Zz. 
sefere; and, confequently, his izteffare Heirs, whom we call Adazini- 
firiters, do fucceed to his Eftate; and muft fulfil whav he has ordain’d 
and:-difpos’d of by thefe Codicils, And thus a Codicil’ is not properly a 
Teftd ment. } 
Now only thofe Perfons can make Codicils, who have the Power of 
} D. 29. 7. making: Teltaments ll ; becaeferhe fame Power feems neceflary forthe one 
2 % asfor the other » And che neveflary Form and Solemnity of a Codicil, ac- 
st cording to thé €7a77 Law, is,’.tha; it fhould be madejby the Applicatica 
of -Alfe Wituelles (as aforefaid) therewato; bur by our Law swo Wis- 
neffés ave foMcient:” Yea, when 4 Codicil is not niade by Muacuparicn, 
but iGiemaiy and’in'writing, which is called a chfe Cediosl, pr a Codicit, 
*, 6,368 the Sublcriprio# of thefe five Witneffés is abfolutely required thereunto ®, 
But this’ is not-néceflary in walirary Codieils; ior theie only require the 
fame Solemnity-as! mifiraryLefkamenis; .a greater Solemaity not bei 
demanded tn@ Codicil thanin @ Teftament. 2d/y; This Exeeption holds 
good 
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good ia Codicils relating to Children: Bor in fuch Codivils as thefe, rwo 
Witnetfes are enough even by the Ciei/ Law, astwo Witneifes are faite 
cient in a ‘Teftamentr relating to Children *. The third Exception isin res * C. 9 3 
ipect of blind Men making of Codicils; and in retpect of theie only, the * 
fame Solemniry is required as is neceilary in making of Teltaments : And, 
confequently by the Croi/ Law, feven Witnefles and a Notary are neceilary 4 4 ¢ ¢. ay. 
hereunto ; or elfe fome other Perfon, that fupphes the Place of a Notary. ™ 

Codicils may be made four feveral ways, and at feveral Times. 
Firft, Betorea Teftament ; when the Teftator has made Codicils in the 
firlt Place, and afterwards thinks fir to make a Teltament: And thefé 
Codicils do not fall to the Ground on the Account of a fubfequent Lait 
Will and Teftament ; unlefs they be therein exprelly revoked )). oddp, A wy. naj. 
Codicil may be in the Teftament itfelf, as when any one makes a Tefta- 
ment, wherein he adds a Codicillary Claufe, in order to be the more cer- 
tain of the Validiry of his Difpofition: As that, if the Taffament be not 
salid as a Teftamant, it foould be valid as a Codicil; or, omni meliori 
Modo, ec. For tho? a Teftament of this kind wants the Solemnity neceffa~ 
ry untoa Teftament, yet ’tis fupported by a Codicil; provided, irhas the 
Qualities requifice to a Codicil: And, confequently, Legacies contain’d 
ia uch a Codicil are valid*, And this I affirm, in oppofition to rhe Glo& fy ag 
on the third Law of the Digefts, as quoted in the Marginy : where it is.) "'” 
faid, * That if a Teftament does not tubfiftas a Prixcipal, a Codicil does t Int. 3 D 
‘not fubfiltasan Acceffory? But this is a very weak Reafon given by the -* = 
Glofs; becaufe a Codicil is not fupported as an Acceflory, bur as fome 
principal Thing by virtue of the Codicillary Claufe. But this ought yet 
to be underftood in a limited Senfe, vjz. Provided, The Teftament be 
not invalid through a Defett of a Will in the Teftator; or invalid on the 
Account of Fraud, Bear, or the like; but only on the Account of fome 
DefeG in point of Solemniry. For a Defe& of Will cannot be affifted or 
falved by any Remedy of Law, fince the Power of a Laft Will and Tefta- 
ment entirely depends on the Will of the Teftator. 32%, A Ccdicil may 
be made after a Teftament: For he that has forgot to difpofe of any 
Thing in a Teftament, may, after a Teftament is made, difpofe of thar 
‘Thing ina Codicil |. 42h%, A Codicil may be made without any Tefta- @D. 9. 7% 
mvnt either antecedent or iubfequent to fuch Cedicil: And then the Per- 
fon deceafed, charges the Heir 2b Inteffato or Adminiftrator without any 
Teftament to do that which he in fuch Codicil orders to be done; as the 
Payment of the Legacies, and the reftoring the Inheritance to Perfons ex- 
prefly nam’d in fuch Codicil *. From whence we may infer by the bye; *D. z9. 7.8 
“That tho? a Perfon cannot be direG&tly appointed Heir in a Codicil ¢ 5 yet he + y.2.05.2 
ay be indire€tly foappointed, by commanding the Heir, ab inteftata, 
or the Adminiftrator co reftore the Inheritance te another, Bur though 
fuch Heir or Adminiftrator fo named in the Codicil or Will annex’d, 
fhall be oblig’d ta reftore the Inheritance to that Perfon; yet fuch Heir or 
Adminifirator may retain the fourth part of the Inheritance to himfelf, 
which we call the Pers Lrebelliamica; unlefS in the Codicil or Will an- 
nex’d, he fhall be prohibited fotodo: For the Pars Trebelliaaica may __.. 
be deduGied; provided, it be not particularly forbidden i. eal 
An imperfeG: Teftament in Writing among Children is valid, if the Col. 3. 
Father fhall with his own Hand, in clear and undoubted Letters, wrire O:sorem: 
down the Names of his Children, and the Number of Ounces or Parts —- é 
(for the Romans divided the Inheritance into twelve Parey) that he de. 
ligns to give them, and fhall diftin@ly point out their Dividend and the 
Legacies bequeath’d to shem*: But this is otherwife, if it be done by «a ¢ .,, 
digas and Charaéters. And fuch a Wil firft made by the Veltator, ates si 
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be deftroy’d, unlefs the Teftator fhall afterwards, in the Prefence of 
feven Witneffes, exprefly declare, that fuch Will is not valid; and makes 
a fecond Will that is perfect, or makes an unwritten perfect Will, 

Though among other Things which are neceffarily required in making 
Laft Wills and Teftaments, the Witneffes ought to be ask’d to give their 
Teftimnony * as aforefaid ; yet it is not neceflary to ask them to be prefent 
at the Will as Witnefles, but ’tis enough to ask them to he prefent 
as Witnefles in general, The Number of Witnefles, according to Qui. 
dus}, does not conflitute the Form, but only the Solemnity of a Will: 
And the fame Perfon fays again, that rhe Sub{tantial Form of a Will does 
aot confift in the Number of the Witneffes, but only the accidental Form 
thereof, which the faid Baldus calls the excrinfick Solemnity of a Will, 
For the Number of feven Witneffes cannot be the Subftantial Form of a 
Will, becaufe the Subftantial Form thereof cannot be chang’d in any wife. 
either by Law or Cuftom. But no onedoubts but that the Number of 
Witnefles to a Will may be increas’d or diminifh’d both by Law and 
Cuftom: Therefore the Number of Witneffes cannot be underftood ta 
be of the Subftantial Form of a Will. Nor is the Law in the Code any 
ObjeGion hereunto, fince it proves the contrary, by faying, That the 
Number of Witneffes appertains to the Solemnijty of a Will). But it may 
be-urg’d, Thata Willis defeétive, if one of the feven Witnefles is want- 
ing, becaufe it cannot be legally prov’d *. For itfmuft beadmitted, that 
the Subflantial Form of a Will is a Matter introduced by Cioi/ Law, 
which may be alfo chang’d and remov'd by another Civi/ Law: the 
Subftantial Form of a Will being in no wife founded on the Law of Na- 
tions, which is perpetual and immutable, But the Queftion here is, 
Whether the Witneffes made ufe of ina Will may he prefum’d to have 
been ask’d, if this be not exprefs’d inthe Will? To which I anfwer in 
the Negative, becaufe this is an extrinfick Solemnity which cannot be 
prefuni’d j. All the Izalian DoGors do agree, that it is enough, if fuch 
Witnefles have been ask’d by any extraneous Perfon: But then this ought 
to be done in the Prefence of the Teftator, fuftering and permitting the 
famie ; becaufe the Teftator himfelf is then underftood to order and com- 
mand the fame. For Witnefles ought to be ask’d either by the Teftator 
hinvlelf, or elfe by fome other Perfon that reprefents him herein, accord- 
ing to Alexander in his Confilia, and other Dottors are of fame Opinion. 
if a Notary fhall fmply fay in Writing, that the Will was made in the 
Prefence of the Witnefles within-written, fuch Witneffes, according ro 
Speenlator, are not prefum’d to have been ask’d. 

A. Tefkament and a Laft Will are not the fame Thing, becaufe a Laft 
Will is of a larger Extent and Signification thana Teltament. Yea, a Laft 
Will is at were a Gewus, containing under it a Teftament as a “Species. 
For the Doctors reckon up feveral Species of a Laft Will. The firff is a 
Teftament. The fecond isa Codicil. The shard isan Epiftle, wherein a 
Fidei-Commiffum is left to any one *. The fourthisa Legacy. The fy/th is 
a Capio, mortis Causd \\3 and fome reckon a Donation mortis Caufd. Every 
one may make a Laft Will and Teftament, unlefs the Law prohibits him 
fo to do; provided, he has a fufficient Ufe of his Reafon, and a free Ad- 
miniftration of his Goods and Eftate: Becaufe every one may difpofe of 
his own as he pleafes; provided, he be not hindered and forbidden by 
fome Law. Now feveral Perfons are prohibited from making a Laft 
Willand Teftament. As firff, an Idiot and a Madman, that has not his 
lucid Intervals +: Yea, thefe Idiots and Madmen are not only hindered 
from making a Will to profanc, but even to pions Ufes, For the Act of 
making a Willis a human AG, which ought to he executed bumano modo: 

But 
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But a human A& cannot he executed by him, thar has nope fuffeient 
Judgement, and Willto make a Teltament | Whiereiore = Perfon thar has 
un to itike a Will, and falls into a Frenzy or Madac before he has 
perledtly Gnith’d the fame, makes an invalid Will; and fo “tis decreed in 
the Law above-quoted in the Margin *: For he that has not the Ute of ¢¢,4. +14 
Reaion, and a found Underftanding, cannot exercife ahuman AG. Uf in 
be a Doubr, whether a Perfon has che ufe of Reafon fufficient to make « 
Will, we muft have recourfe to Witneiles and other Circumftanees; there 
being no better Rule laid down and affign’d to diftinguif herein. Bus iy 
this cannot be difcern’d or known by Witneffes or by Circurmftances ; and 
sis Kill doubtful, whether he that appear’d to be an Idivct or Madman, 
has his luci@ Intervals fufficient tomakea Will, it ought to be prefum’d, 
that he has not; becaufe there is a Conffat of his Ideocy or Madnefs, bur 
none of a Return to his Senfes againy. Butif ic cannot be colleQed from + Tuteh. 
Circumitences that che Will was made in the time whilft he was in his To > 
right Senfes, Lthink, we ought to judge thereof according to the Form ©" *™* 
of the Difpoliction of the Will. For if the Form of the Difpofition was 
prudently made, the Will or Teftament is prefum’d to bemade during che 
time that he was in his right Senfes: And the Perfon averring it to be in 
the time of his Madnefs or Lunacy, ought to prove the fame; becaufe 
there is a Conftat of an AG prudently done and manag’d i. Second, A il Manto 
Perfon that is together Deaf and Dumb from the Time of his Birth, can- Voy", 
not make a Lalt Will and Teftament to profane Ufes”; except it be Muturd de 
fuch a Perfon as is rendex*d capable of making a Will by the Grant of Prose | 
the Prince ; for fuch a Perfon’s Will is valid, if hecan fi fficiently exprefs ee Ga 
his Mind by Signs and Tokens}. And a fecond Exception hereunto is in ==. 1» 
the Cafe of a Soldier, whofe Will is valid by reafon of the Privilege?“ %** 
granted to Soldiers, if he has clearly exprefs’d the fame by Signs). J fay i j.2. 1.2 
Deaf or Dumb, becaufe if he is only thick of Hearing, or flow of © % 2% 10 
Speech, his Will Is good, and‘ fhall nor be irritated bylaw. Bue if a 
Perfon be not Deaf and Dumb at the {amo time; he may make a valid 
Will; becaufe ’tis enough if he can point out the Heir or Executor, and 
declare what he would have become of his Goods after his Death *. And *c 25, 1. 
fuch Perfon muft be Deaf and Dumb together from the time of Birth, or > 
naturally fo ; becaufe if a Perfon be only fo by Accident, he may make 
2 good Willif he knows how to write}: For a Perfon, that is only Deaf; c. 4 a 
by Accident, can exprefs the Sentiments of his Mind, which a Perfon ‘> 
Deaf by Nature cannot do, But if fuch Will of a Deaf and Dumb Man 
be made to prous Ules, it is valid for the Good of the Church ; fince the 
Solemnity of the Ciei/ Law is not neceflary in a Difpolition ad Cavfas 
jas|, Perfons that are Blind; or under the Age of Puberty; or Ser- #-rutch. 
vants to Punifhment ; as Perfons condemn’d vo Death, or to fuffer Ba- Fe $. 
nifhment, and the like, cannot make their Wills *. = - 
‘The Interpretation of a Laft Will and Teftament belongs to the Judge, *J. 2 1: 
before whom it was prov’d, or to fom other lawful Judge ; and to hun 13% * 
we mutt have recourfé for the Conftrution thereof: Bne the fudge ought 
to obferve this Order and Methed in expounding the fame. Fir/?, He 
ought to confider the Teftator’s Mind and Intention, if pofeble. Bur if 
this dees not plainly appear, then he ought, 27/j, To contider wit is 
moft likely, and probableto be th Teftator’s Meaning ; whickt Probability 
is inferi’d from many Circomftynces, Bur if this Probsbility doe; nor 
appear, he ought then, 37, to have Recourfe to the proper Signifscatioa 
of the Words; and if the Words bear feveral Accaptations, yg Use a 
proper, and che other an smpreter Senfe, he ought to adhere to thie 
proper Signification thereo!y. Lheve is no Conclufion more commMeary (P< 5 1. 
known Soe S 
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known in our Law-Books than this, o7z. That the Wills of all Teftators 
ought to be underftood and taken according to the Difpofition of the. 
Laws; and that every Perfon is prefum’d to have willed that which the 
Law itfelf ordains and dire&ts*: And as a Teftator is only fuppos’d ta 
conceive and think of that which the Law appoints; fo a Judge in 
the Interpretation of a Will ought to have a great Regard to the Laws, 
and not to hisown Fancy and Pleafure. And that Interpretation, where- 
by the Common Law is preferv’d, is in every Difpofition deem’d a fayou- 
rable Interpretation; and, therefore, ic ought to be embrac’d and fol- 
low’d: And every Difpofition, which is exprefs and //mp/y pronounc’d, is 
cloath’d by the Common Law; and ought to be reftrain’d and extended 
according to the Rules of the faid Law; and all doubtful Words ought to 
be referr’d to the Meaning and Senfe thereof. In Laft Wills and Tefta- 
ments, Words of a doubrful Signification may be explain’d and declar’d 
in Codicils: But where Words are clear of themfelves, there is no room 
for Interpretation. But to proceed: 

There are fome derogatory Words inferted in a Laft Will and Teftament ; 
and, therefore, I fhall confider them in the next Place. Now derogato- 
ry Wordstherein inferted may be of a threefold kind : For thereare fome 
Words which are derogatory to the Act of making a Teftament; fome 
which are derogatory to the Solemnity of a Teftament; And fome, 
which are derogatory unto the Mind and Will of the Teftator himfelf. 
For Firft, If a Man fays in his firft WI, That be will uot make. any 
other Laft Will and Teftament, thefe Words are derogatory to the AG of 
making another Will : or, 2dly, If he fhall fay thus, oz. If aay other 
contrary Will appears, his Willis thatthe fame fhall not be valid: And 
thefe Words are alfo derogatory to the A& of making another Will. But 
if he fhould fay, Thar af any other contrary.Will foould appear, he 
would not bave the fame to be valid, unlefs it had fuch and fuch Words 
literally expre{[’'d therein, as a PATER NOSTER, and an AVE 
MARIA, and the like (which are ufual among the Papiffs): Thefe 
Words (I fay) are only derogatory to the Solemnity of the Will. But 
if he has already declar’d in his Will, Taz if be fhould make another 
Will or Teftament contrary to the prefext, be would have this not valid, 
aor to be lok’d upon as alfill made by him: ‘The Words are derogatory 
to the Will itfelf. 

A Notary, where Notaries are made ufe of in Laft Wills and Tefta- 
ments, may be compell’d to publifh the firft Will or Teftament of a 
Perfon deceas’d, tho’ the Teftator has revok’d the fame by his Laft Will: 
for it may be the Intereft of a Perfon to have that Willalfo produced; be- 
caufe (perhaps) he has a mind to impeach it of Forgery, or of a Nullity 
and the like. And fuch Notary ought nor to tear it even at the Requeit 
of the Teftator himfelf: For the Office of the Notary is fuch, thac cho’ the 
Teftator fhould cancel the fame, yet the Notary is {till oblig’d to keep a 
Copy of it. If a’Teftament fhould appear to be cancell’d by Interlinea- 
tions, yet I may defire to have the fame publith’d ; and the Notary ought 
to publih it with the Interlineations and Rafures, and to make mention 
of them too. A Confeffion made in a Laft Will and Teftament in the 
Prefence of the Party, who accepts thereof, is irrevocable, tho’ fuch 
‘Teftament be afterwards render’d null and void, or be even revok’d by 
the Teftator: I mau fuch a Confeffion, whereby any Perfon acquires 
a Right, and which is made in the Prefence of the Party that acquires 
this Right ; or in the Prefence of another that atts for him. But if fuch 
a Confeffion made ina Teftament be not accepted before a Revocation of 
the Teftament, the Confeffion fhall afterwards be revocable. And fag a 

On- 
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Confeffion made of a Debt by the Teftator in his Will, thall induce a 
fufficient Proof of fuch Debt, if it was made inthe Prefence of the Pare 
or fone one accepting of fuch Confeffion inhis Behalf. >Tis prefimn’d ay 
a Tradition or Rule of Law, that a Laft Will and Teftamens, which is 
found cancel?d inthe Cuftody and Pofleffion of the Teftator, was eancel!"d 
either by the Teftator him{elf, or elfe by the Means of his own Order *,* a: me, 
‘Though a Will fhall not be revoked by doubtful Words ; yee ic mighe be) =o 
revoked by fufficient Words, and without Writing too, before che Statute *” 
of Frauds and Perjuries t: And before that Statute, it might be re- + scar. 
voked by a fubfequent Will, which was void in itfelf; for ic was good ro © 
revoke a former Will. But a fubfequent Will which does not appear 
fhall not be a Revocacion of any Willin Writing whichdoes appear: Buc a 
fubfequent Will, tho’ not made in purfuance of the Stature of Fraxds and 
Perjuries, cc. {hall be a Revocation of a former Will, if it appears ; 
yet a Will {hall not.be revoked by a fubfequent Writing, unlets fuch 
Writing be alfo a good Will in its Circumftances. A fecond Will does 
not toll and revoke the firft, according to fome Men’s Opinions, -unlefs 
fome {pecial mention be made of a Claufe inferted in the firlt Will: For 
the firft Willis valid and binding when two Wills are exifting, though it 
be, in fome refpects, derogatory unto the fecond, unlefS in renewing of 
the faid Will {ome {pecial mention be made thereof. 

Yhe Effed and Confequence of a Laft Will and Teftament is, That a 
Sentence ought to be pronounc’d in purfuance thereof; which is call’d the 
Probate or Approbation of tuch Will; and a Man ought to abide entirely by 
it if it be juit ; for this is only a Sentence of common Form, uniefs the Will 
be controverced in poiat of its Validiry ; and then fuch Sentence is only de- 
manded to Execution, guoufg, Gc» For fome Teftaments are faid to be 
volawful or invalid in refpett of the Will and Mind of the Teftator 
himfelf, as becaufe his Will is irrational or contrary to good Manners, or 
becaufe the Teftator was not of a found and perfect Miad or Memory at 
the time of making his Will*: For ’tis not by Law tu/fcient, that the *x, 5. a:.; 
Teftator be of Memory (when he makes his Will) to anfwer toufual and Lindw. Lu 
ordinary Quettions, but he ought to havea difpofing Memory, foas that > The 
he is able to make a Difpofition of his Eftace with Reafon and Underitand- imetste 
ing, and this_is fucha Memory as is calld a foumd and perfelt Memry ; * 
and if he has not fuch a Memory, his Will ought nor to be prov’d by a 
folemn Sentence, or demanded to Execution. For if the Keclefiaftical 
Court Shall proceed to the Probate of fuch a Will, where Lands are. con- 
cern’d therein, a Prohibition lies at the Common Law, generally to flay 
all the Proceedings in the Spiricual Court, as to the Probate of the Will, 
ec. till this Suggeftion be try’d at the Common Law}, Some Wills are y cot. 5, 
aiio unlawful in refpect of fome Solemnity not obferv’d therein: But fich Rep tel. a, 
Wills ought, norwithftasding, to bedemanded to Execution *. The Czwoa * anon, ee 
Law fays, Thofe of common vight, ave filed Lucofud Wills, whieh a Buniom 
WMan makes touching his own proper Goods and Eftate, of, Such as he TL 
has not acquired in Contemplation of the Church t, tho? it be otherwife:y . .< 
by fpecial Cuftom : For by Cuftom, a beneficed Clerk may make a Will, «. ;. a». 
and thereby difpofe of the Goods and Eftate he hay acquir’d even in 
Contemplation of the Church; which, by that Law he cannot other- 
wife do|j. If a Teftator dying fhall have Goods in divers Dioceifesor Ju- y rinse, 
riidi&tions, and his Executor {hall have prowd his Will betore an Feeleti. Lib. Tit,5. 
altical Judge of one of thofe Diocefles or Jurifdictions, “tty fufficient as 12 . 
to the Probate thereof, according to the Czaom Law, if it has been onve ~*~ 
prov’d before a competent Judge ; efpscially, if it has been prov’d before the 
Ordinary of the Place where the T eftator died *. Nor ts it needful thar * Omos, 
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fuch Will fhould be proved again. But though, in refpect of granting 
Letters of Adminiftration of Goods, and of Auditing and Paffing an 
Account, @c. evety Ordinary of a Place, where the Goods are found, 
may intromit him by the Cawom Law ™: yet at this Day, in Hxgland, the 
Archbifhop of Canterbury, in his Province, has the difpatch of all thefe 
Matters, as well in refpect of the Probates and Regiltring of Wills of 
this Kind, as in granting of Letters of Adminiftration, and in Auditing 
and Paffing Accounts, where the Perfons have Boza Notabilia in feverat 
+Lindw. Dioceffes of his Province ¢; and a Perfon is fo faidto have Bona Nota- 
Lib. 3. Tite Z444, who has Bffetts in different Dioceffes to the Value of 100 Shillings 
13& 5% and upward in each Diecefs. For, according to the Laws and Conftitu- 
tions of feyeral Popes, and other Perfons, publifh’d on this Account, 
thofe Things are not ftiled Bowa Notabilia, whereby a Perfon ftill re- 
mains a Pauper, tho’ he has acquired the fame: And in regard of the 
Canon or Conftitution quoted inthe Margin, who is not worth of his 
own Money or Goods a hundred Shillings Sterling, or more, 
Tho’ the Probate of Wills does of common Right belong to Bihhops, 
WX.3.26. according to the Canon Law ||; yet, according to Fob de Athom, on a 
17-5 19 Legatine Conftitution, this Power may accrue to inferior Ordinaries, 
and hence’tis, that Archdeacons, Deans of Churches, and Abbots, fome- 
times have the Probate of ‘Wills, ec. and now Lords of Mannors with us 
+inLer in Right of the Abbots, This Probate, according to Bartolust, may be 
D281 made by anInftrument in a Nuwcupative Will, and fo likewife it may 
ina Teftament that is not Nuwcupative (at leaft) as to proving the So- 
lemnity, tho’ not as to the Proving of the Will icfelf. For a Will may be 
proved per Teffes, when two Witnefles of Integrity are produc’d there- 
*X.3.26.10. on, and do clearly depofe touching the fame*. For ’tis enough in refpect 
of a Canonical Equity, that a Cox/fat be made of the Will of the deceas’d 
by two Witneffes of Integrity being Superior to every Exception, to the 
end that the fame fhould be demanded to Execution, whether it be made 
to pious Ufes or not. | It has been already faid, that a Woman cannot be 
a Witnefs to a Laft Will and Teftament, though a Perfon of never fo ho- 
+D. 281. nourable a Condition and Reputation for Integrity +: yet Pawormitax 
20. 6. fays; that, according to the Cazou Law, both Men and Women may be- 
come good Witneffes thereunto, in the common Opinion of all the 
Doétors: For the Cazom Law reduces the Solemnity of a Will to the 
Law of Nations, which does not diftinguifh between the Teftimony of a 
Man, and that of a Woman. But Alexander, Albert. Brunus and Ti- 
yaguel declare; That the Teftimony of a Woman in refpect of fome Wills 
wCover. is barr’d and excluded even bythe Cawzow Law|]. But the Cazon Law, 
ae t-  befides the Solemnity of the Law of Nations, requires the Prefence of the 
Ss Parifh-Prieft at the Attefting of Wills; and if the Parifh-Prieft, or fome 
other Prieft (at leaft) cannot be had, then four Witnefles are requilice 
unto a Laft Will and Teftament. This feems tobe an Invention of the 
Church to get the Clergy admitted to Perfons in their laft Hours, in 
order to procure Legacies, and the like, to be left to the Church, or 
to the Parifh-Prieft himfelf, who is their Confeffor and Ghoftly Father 
that muft remit their Sins, if he pleafes fo to do; or elfe they are fent 
to Hell by a Curfe of the Church, as is commonly praftis’d in the Romaz 
Commuihion. 
The Infinuation or Regiftring of Wills is the Publication of Wills at the 
*¢.6.23.2, As of Court*; and, according tothe Cuftom of Exzg/and, this belongs to 
the Ecclefiafticai Courts, that is to fay, to the Bifhops and their Officials ; 
t Ottebon, and by the like Cuftom, fo does the Approbation of them too}: Tho’, by the 
Con. Tits4: Cig] Law,a Lay Judges a competent Judge in hisownJurifdi€tion, to grant 
the 
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the Probate of aWill*. Hofiefis obferves, That in Ecclefiaftical Bftates, *—& 2+ 
fuch Approbation and Infinuations belong to Ecclefiattical Judges ; bur "3, 
in Temporal Bftates, the Matter appertains to the Temporal fudge t: tine 1. 
But this DiitinGtion is not regarded with us. And fuch Approbation and * ™ =# 
Infinnation may be made by a Perfon that is nor an Ordinary Judge, bur 
even bya Commillary, and a delegated Judge, provided he has a fpe- 
vial Mandate or Commiffion for this End and Purpofe; for a gene 
ral Commiffion is not fufficient, But then, according to fh/ienffr, 
when the Eftate of the deceas’d is both Rcclefiaftical and ‘Temporal, ic 
ought to be done by both Judges, of. Firf?, By the Ecclefialtical, and 
then by the Temporal Judge. In Exgland, Wills relating to Lands in 
Frevhold are prov’d in the Court of Caacery, and all other Wills in Be- 
clefiaftical Courts. 

By the Civi/|| and Canow Law +, the fpace of a Year isallow’d and pre. #¢. & 3.28 
ferib’d for the Execution of Laft Wills and Teftaments; and this time 1 7%* 
runs from the Day that the Judge decrees his Monition or Order touch- 
ing the fame: But by the Neve/s only fix Months are allow’d for the Ex- 
ecution thereof*; and this Time commences and is current from the Day * sor, 99 
that fuch Laft Will and Teftament was prov’d, regiftred and engroGd, 

But by another Neze/ Confticurion, five Years are indulged and appoint- 

ed for this Purpofe. Now, for the better underftanding of this Head, I 

fhall propound fome Axioms As, Firf?, The Tettator’s Will ought to 

be demanded to Execution within the Time prefcrib'd and limited by the 

faid Will; and this is current from the Day of the Executor’s taking on 
himfelf the Executorfhip. 2d/y, If the Teftator has fix’d no Time for 

the Execution of his Will, the Law appoints the Heir or Teftamentary 
Executor one whole Year for the Payment of all Legacies whatfoever, 

which are not bequeath’d to Pious Ufes ; and likewife to execute the Will 

in all other Refpefts;. And after the Lapfe of a Year, the Right of +c.:.3, 23. 
executing Wills is cransferr’d, and devolves itfelf to the Bifhop of the 
Diocefs), unlefs the Teftator thall, in cafe of fuch Negligence, have fub- yx. 3. 26. 
ftituted another Hxecuror ; and this {pace of a Year, runs from the day 19- 

of the Monition made by the Judge, as aforefaid. 


Of Witneffes, and their Depofitions. 


MONG all the feveral Species of Proof, that is deem’d moit 
effectual which is made by Witneffes, whofe Credic and Evidence is 

invoked for the Confirmation of fome doubrful Matrer*. Now tliofe «x, «2. 
Perfons are called Witnefles, whofe Depofitions the Plaintiit or Defendanr 
makes ufe of, to procure Proof and Evidence to fome doubtful Matter, 
and ro render the fame Credible. Thus a Witnefs is a Perfon cired or ¢ Socin. 
called into a Court of Judicature to declare to the Judge what he knows ae . 
touching fome Matter of Fact, which is under the prefent Examination — ; 
of the Court |i: And his Declaration is ftiled his Teftimony or Depofition, gx. -, <1. :. 
If ftand proper Witnefles are not produced, the whole Caufe or Bufinets 
of the Suit drops and comes to nothing : And the Judge may in virtue of 
his Office repel and fet afide unfit and improper Witneties. among Wit- 
neifes, Confpirators are deem’d the fame as capiral Enemies ; and, there- 
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fore, ought to be fet afide, and their Teftimony to be-difallow’d of * ; 
But yet in fome Cafes they may be admitted; becaufe Witneffes that are 
guinus idonei, are admitted, where other Witneffes cannot be had. The 
adverfeParty ought to be cited to fee the Witnefles produced and fworn: 
‘And regularly this is indiftinGly true in all Gafes except three, viz. Fir/?, 
Where the Fact is notorious, and the Judge only admits Witnefles for his 
own Information. 2diy, Where the Difpute or Controverfy is de izfor- 
matione Perfona, viz, Whether he be fitly qualify’d for a Dignity or not. 
And 3dly, When the Procefs is by way of Ivquifition. But the Abbot 
thinks this laft way not to be legal, for the Laws do- not diftinguifh be- 
‘tween Inquifition and other Methods of Procefs in relation to the Ad- 
miffion of Witneffes. But the Party need not be cited to appear ad au- 
diendum teftes, fince they ought to give their Depofitions in fecret, accord- 
ing to the Czoid and Canon Law. For the Meaning of ad audiendum 
teftes in a Citation, is, Firft, that the Party Létigant fhould come and 
hear them fworn. And ed/y, That after Publication he fhould come 
and hear the Depolfitions read, or elfe receive Copies thereof. He that 
will produce Witneffes that come a great Diftance, ought to tender and 
allow them their Expences : But the Perfon againft whom thefe Witnefles 
are produced, is not bound to bear any part of thefe Expences +}, tho’ the 
Witnefles ought to give their Teftimony for both fides, as far as is cun- 
fiftent with Truth; and ought likewife to give an Anfwer to the Mine- 
/tvauts Interrogatories. And thefe Expences ought to be tendered and ad- 


“miniftred to them, before they depart from the Place of their Abode: or 
Habitation, without any regard had to what fuch Witnefles might have 
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{pent in their own Houfes: But it ought to be confider’d, what their Jour- 
ney aud Travelling Expences may ftand themin. And if fuch Witnefs 
fhall receive Expences for ten Days, and fhall be difpatch’d in five, he 
fhall be oblig’d to reftore the Overplusor Refidue to the citing Party. 
That Witneffes be accounted {dozeous, they ought firft of all to be Per- 
fons of a free Condition, and not Bondmen or Servants. edly, The Sex of 
the Witnefs ought to be confider’d, viz. Whether fuch Witnefs bea Man 
ora Woman. 3d, We ought to regard the Age of the Witnefs: For if 
he depofes ina Civil Caufe, he ought to be above fourteen Years of Agel; 
and full twenty Years of Age, if he depofes in a Criminal Caufe, unlefs 
in a Caufe of. Treafon. 4¢h4, He ought to examine and enquire into the 
Fame and Reputation of a Witnefs, wiz. That he be not an infamous Per- 
fon, and the like*. 5z//y, The Fortune and Circumftances of a living Wit 
nefs ought to be confider’d, whether he be a Pauper, and an indigent Perfon 
or not. 6z¢b/y, We ought to regard the Religion of a Witnefs, viz. Whe- 
ther he be a Pagan, Infidel, Heretick, Chriftian, or the like}. 7z/), No 
Credit ought to be given to Witneffes that may reap any Advantages to 
themfelves from their own Depofitions: For where the Confequence of 
the Evidence may redound to the Benefit and Advantage of the Witnefs, 
fuch Witnefs {half always be rejeCted. 8z/y, Accomplices in any Crimes, 
in Latin called Participes criminis, cannot be Witneffes in the fame 
Crime||, unlefs it be in fome particular Cafes. As for Example, if there 
be four Perfons that have been Accoinplices together in the Commiffion 
of foie particular Crime or Mifdemeanor ; and; upon enquiry made 
thereinto, three of them fhould be willing to excufe the fourth: by faying, 
that be was not guilty: In this Cafe. (I fay) no Credit fhall be given to 
his Depofitions. So on the contrary, if they fhould fay, that only the 
fourth was guilty, and neither of them, no Credit ought to be given to 
fuch Evidence. If one Man commits one Homicide, and another com- 


“mits another, they fhall not be Witnefles for cach other; becaufe they 
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feem, in fome meafure, to be Accomplices in the fame fpecifick Crime : 
But the Glof heids the contrary Opinion, becaufe the Text {peaks of one 
and the fame Crime Identically > Bur tis otherwife in different Crimes; 
efpecially when one of’ the Parties accus’d is acquirted, and not render’d 
Infamous. But this Law does not hold in the Cafe of a Confpiracy, 
which is ated in Secret, and cannot be prov’d but by one of the Accom- 
plices or Partakers ia fuch Crime. 

As a Judge ought nor to admit any Pofition or Article, that is nor per- 
tinent co the Matter in Suit: {fo neither ought he to fulfer any Witness 
or Perfon to be interrogated on fuch an impertinent Article or Pofirion; 
nor ought he to fuffer Witnelfes to be examined or interrogated on any 
other Articles or Pofitions, than thofe on which they are produc’d*, And * Glos. 1 
as a Judge ought not to fuffer the Party, that is willing to prove any 1.7. D. 3.3 
Thing extre Canfam, to proceed thereon: So neither ought he to fuffer Bar s% 
Wirneffes to depole extra Articulum j- Now in order to examine Wit- iar. Re, 
mefles, three Things are frequently required, fz. a Catation, Admiffion, t Glo & 
and a fudicial Compulfion. For this is a general Maxim, eix. That ail eos” 
Perfous, that are mot particularly forbidden te gize Fvidence, and ix \.7. Dis 
cabou fone Law or other does not excufe from giving their Teffimony, > 
ought to be cited, admitted and compeiled|. But there are fome Perfons, 1 x. 2.21. 
tho’ they are nam’d by the Parey in Court as Wisnefles, yet forfome Rea %: & 3 
fon or other are not admitted: And if they are admitted, yet they are Gia 
not cited: And if they are cited, yer fometimes they are not compelled to 
give their Teftimony. Touching the firft of thele, we read thefeVerfes ia 
Ho ftienfis*, viz. 

Conditio, Sexus, A&tas, Difcretio, Fama, 
Et Fortuna, Fides, in teftibus iffe requires. 


In order prove the Defendant’s Innocency in a Criminal Caufe, Wicneffes 

may be examin’d after a Conclufion in the Caufe, and immediately before 

Sentence on Articles exhibited nor direftly contrary to former Articles. 

The Examination of Witneffes is valid, tho’ they be not examin’d on In- 

rerrogatories t. Si a a 
An Exception againft the Perfon of Witneffes ought to be made touch- D4 ibs 

ing the privcipal Matter in Suit, or (at leaft) it oughe to have an ob. 

lique Refpect and View to fuch privcipal Matter : And all Exceptions or 

Proteftations againft Witneffes ought to be made aate dperturam atte/ta- 

tionum, viz. before the Publication of their Depofitions. All Perions, 

by the Cioi/ Law, of what Sex foever may be Witnefles, whether Men 

or Women ||; provided, no Exception be made againit chem. But Wo- gms 5. 

men, regularly fpeaking, according to the Casox Law, ought nor to be 

produced as Witnefles in Criminal Caufes by reafon of their Aodefty, 

the Imbecillicy of their Sex and Judgment ; unlefS it be in fuch Cafes 

wherein other Witnefles cannot be had; or where the GreatnefS and Im- 

portance of rhe Caufe requires it *: And this proceeds in all other Cafes, *15 Q.3. 1 

In Eugland, by the Common Law, the Wife cannot be admitted to give 

Evidence againit her Husband in any Cafe, unlefs it be in Treafon ; nor the 

Husband again& the Wife. Tho' by the Fuliaz Law a Pupil cannor be 2 

Witnefs; yet when he is out of his Non-age, he may give his Teftimony 

touching chof Things, which he knew and faw in his Minority, or during 

his Pupillary Age +: But this only proceeds touching fuch Things as he sp .. ; 

knew and faw,when he came tothe Age of Puberty. And the Reaion why 

a Perfon cannot be a Wienefs of fuch Things as he knew and faw in his 

Tefancy, is, becaute fuch Age of Infancy, generally fpeaking, has neither 

Knowledge or Underftanding fuiicient to judge of Things. The Tefti- 
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mony of a Perfon not’ yet arriv’d at the Years of Puberty, is (chereforey 
null and void *, tho’ novhing be, objeted ta or againft his Perfon: And 
the fame thing may be faid of aBondman or Vaflal;. All Perfons are 
prefum’d to be ¢domcous Witnefles, unleis it be fuch as are found to be 
prohibited by fome Law or Statute: For there iis a permiffory Edid, 
whereby every one is allow’d to give his Teftimony ; ualefs ic be fhewn, 
that the Law does particularly provide againft fuch Kvidence. 

Now Witnefles are reprebated and difallow’d.of in Law, on the-Ac- 
count of a ewofold Defeft, viz. either on the Account of fome Fault er 
Defe@ which arifes from their. Depofitions:.As for Example, - becaufe 
their,Depofitions are coztrary, ebfeure, impoffible, or the like, of which 
more hereafter: or elfeon the Account af fome Fault or Defect; which 
ariles from their Perfons. Firffy then, Witnefles are reprobated on the 
Account of fome Defect arifing from théir Perfons: as becaufe they are 
infamous Perfons *, and the like. For, withoutdoubt, Infamy of Law 
repelsand fets afide the Perfons fo fligmatiz’d, not only in Criminal, but 
even in Civil Caufes +; fince a good Name and Reputation for Credit 
and Integrity is the Foundation of all Teftimony*. But an jzfamous 
Perfon {tends in need of fuch a good Name and Reputation, the gaod 
eftate thereof being diminifh’d og. the {core-of his Crimes, which render 
him infaracus: And. he is declar’d to be fo ip/o Fatio, or by way of Sen- 
tence, For this Reafon, Perfons guilty: of Forgery, Inceft, Adultery, 
Keeping of Concubines, and Perfons condemn’d of any Crime againit the 
Publick i, axe fet afide, and notadmitted to give Evidence or Teitimony 
inany Caufe. Nay, the Law has fuch a Deteftation to Infamy, thatan 
infamous Perfon, tho’ join’d with another credible Witnefs, does not 
make full Proof or Evidence in a Caufe. Nor is Credit given to a Witnefs, 
who in his laft exit or extremity of Life, has faid, That he has born falfe 
Witnefs.inany Matter : But ‘a Witnefs may be examin’d and interrogated 
as a Witnefs even im the laft extremity of his Life, and his Evidence 
fhall be valid, if he be a Perfon-of an honeft Reputation. For tho? he 
that can make a Laft Will and Teftament /at the point of Death, may 
alfo be examin’d asa Witnefs at that Article of Time, yet his Depofition 
may be reprobated for certain Reafons, -becaufe every dying Perfon is aot 
prefum’d to be a St. Fobm the Evangelitt. 

Tho’a Witnefs convi&ed ofany Crime ubjeG&ed to him, or otherwife con- 
feffing the fame, may be fet afide from giving his Evidence: yet he fhall not 
be puni(h’d for fuch a Crime on fucha Convi&ion, wnlefs ic concerns the 


. principal Matter in Suit +; fuch Crime being objeGted by way of Exception 


only, and not by way of Action or Accufation. And fuch Crime ought 
to be prov’d, before it be determin’d by a Sentence: For Witnefles ought 


.3. to be free’ from all Infamy and Defamation of Infamy *, as aforefaid : 


‘ Nay, they ought to be free from the leaft Sufpicion thereof, and to be 
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without any manifeft Stain or Blemifh in their Reputation, in order to 
render their Teftimony effeCtual + But Witnefles cannot be fet afide as 
criminous Perfons after a Sentence or Conclufion in-the Caufe: Fora 
Sentence is a Term that excludes and bars the Proof of aii Exception af- 
terwards objected againft the Perfons of Witnefles. From what has been 
already obferv’d, it therefore appears, that to the end a Witnefs may be 
faid to be of anentire Fame and good Integrity, he ought to be entirely 
free from four Things, ofz. Firft, From any Crime itfelf*. 2d/y, From the 
Infamy and Defamation of any Crime +. 32/y, From the Sufpicion of 
‘any Crime or Enmity to the Perfon againft whom he is produc’d. And, 


Laftly, He ought to be free from every manifeft Stain and Blemish in his 


Life and Conyerfation ||. Now this laft may be underftood in a twofold 
Senfe 
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Senfe and Meaning, igs De jd tains, Which ought to be gore re- 
garded then any Detect and Im ion, jbecauge the Soul ip fame 
Price and Value then the Body; For if there be any Spot or Blywnifls there. 
in, it differs nor fromaCrime.,_, 
The Judge may, by Vircue of hip Office, affign a Terra, Probatary com- 
mon to the Parties ia, Suit for the Produdtion of gheig Witneiien : and 
moreover “tis to be obferwd, That a Witnelx ought not, of his own ag 
cord, to offer hinsfelf, buc oughy rather tq expeck the Gigetion of the 
judge, or che Requeft of the Party dirigant : Hor without fuch a Raquelt, 
or judicial Compulfion, fuch Witness is decm’d as a Perlen fufpe ted *, *D. 3-3-2). 
If a Witne& refifes to come and-give Evidence, cisher on. the Party’ = ——- 
Requeft mad¢ to him, or on the, Judge’s Cigagion, shat wee may gom- - 
pel him hereunto sadifid multta, that js to fay, by laying a Mulct or 
Fine on him); yet, this is otherwife in fome cerraip Periony, a» aforgiaid, | *.* >- 
who cannot. be compull’d hereunta contrary co their Willey. . ‘Lhe. ad- = a. ale 
verfe Party ought alfo te be cited or admponifh’d Gf prefent jn Courg} ¢ Vide 
£0 appear and fee the Witneflts themfelves produced and fworn py and Secs 
onghelikewile Gfhe thinks it hisTacereft) roenhibis aad adminilter {ugh * te 
{nterrogataries to them, as he conceives to be propyr ;) obherwile the Wx- 
amination is null and voids: Tfay fworm, becaule it is provided hosh by **. 
the Ciei/ and Camoz Law, That all Wicnefles. fhould.be fworn, betare * * 
they give their Depofitions, ia what Rank. gy Station, of Honour foever 
they appear ||: Becaufy, tho’ ia refpett of God there is:ng differeacg—be- |i x. > = 
rween an Oath and a (imple Declaration, yee ip refpect of a Cours of ** 
Law, there isthis difference, «7x. That he is punifh’d mare feverely tic 
acts contrary to an Oath, shan. hy who afts contrary to 2 fimple Decla- 
ratioa or Affirmation of a Thing. The Pasty thac produces Wieneffes, 
aught ta tunder them theic aeceifary Expences, and the Charges of their 
Journcy And this the Judge eught to take care of and. fee perform’d. t Cynin 
Note, ’Tis ons Thing co be produced and {worn fab Cepitedis, and ano- bo + 
ther co be produced and fworn og the Merits. of the whale Caufe. The ~~ 
Admiffion of Witnefles made againft a Perfan not cited to {op chem prg- 
duced, is null and goid : And a Witnefs is faid to be admitted as feon 
as he is fwarn, 
{n Civil Canfes, a Judge cannot regularly proceed to the Fxamingtion 
of Wirnclles px officia, that is to Gy, uuleis it be at the Iuftance and Re- 
quett of che Party pradecezt *; Bur ‘tis ogherwife in Crigsinal Canfieg, * Bart.‘ 
wherein he may procecd ex officio, in virtue of aninquilizion; for theve- 4 = 
in he cakes op bimfalf the Perfon and Office of a Parry, and may pro- jsp. <.1 
ceed of himéelf without the Requeft or Inftanceof any Party ;. By che +. 39.25 
Canon Law every Perfon, who gives his Teftimony, ought to do jr Falt- + <7 
ing |: Bur this is nov prattind here in Lagdaad. oe a oe, 
When both Parties are together, aad ready at the fame time to proudiew 
Witneffes, the Plainciff ought to have the Precedency, it he dlealee: 
But if the Defendant defires Difpatch, he fhall always have rhe Pregs- 
dency in point of Production, if he pleafes; becaufe the ‘Time for Pro- 
duction of Witnclfes is common to horh Parties. And Wicneiles pro- 
duced, ought to depofe in common, for the Benefit of both Parties, ac- 
cording to the Truth and the beft of their Knowledge*; and not for tiy * 14 2 
Produceat only, as it too olten happens: For hereunto they are oblig’d * 
by Oath. He that produces.a Wiinefs, is prefum’d to approve of ihe 
Perfon of fuch Wirnefs from the very Produ€tion of him: And th? 2 
Witnels depoliag de Credulitate, be no Evidenee ayaintt the Perjen of 
him, againtt whom he is produced ; yet the Depoucion of fuch a Wir. 
neh is goo Fyidence againit the Prodaceaz. Nay, one Witnels peayes 2 
lng 
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Thing againit the Party Producent : Therefore, let every one be careful 
What Witneffes he produces. If I produce a Witnefs againft my Adver- 
fary, and he be alfo produced avainft me, I cannot reprobate fuch Wit 
nefs, though he fhould appear to be an infamous Perfon, or one guilty 
of Perjury: And his Evidence fhall be deem’d good againft me, For, 
fays Fuftinian, if any one fhall make ufe of Witneffes, and the fame 
Witnefles fhall afterwards be produced againft him in another Suit or 
Caufe, ic fhall not be lawful for him to except againft the Perfons of 
fuch Witneffes; unlefs he fhews, that there have fince arofe great Enmi- 
ties between him and them. And thefe Enmities ought to be fuch for 
which the Laws do command Witneffes to be fet afide. Or unlefs they 
muft have committed fome Fact or Crime, fince he made ufe of them, for 
which the Law repels them as Witnefles. If the adverfe Party produces 


 Witneffes on one Head; and afterwards the other Party defires, that they 
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may be examin’d on the reft of the Heads or Articles of any Matter ex- 
hibited in Judgment, he thereby feems to approve of them in fuch a 
manner, as thar he canriot then difallow of them *; but if the Parry neit 
ther approves nor reprebates Witnefles produced agdinft him, he may 
reprobate and difallow of fuch Witnefles produced apainit him in another 
Caufe, fince he is aot from, hence prefum’d to approve of them, becaufe 
he has not reprobated them. Therefore, tho’ he has renouuc’d the 
Power of reprobating them in one Caufe ; yet he does not from Hence 
feem to have renounc’d this Power in another Caufe. If the adverfe 
Party, againit whom a Witnefs is produced, {hall proteft againft the Per- 
fon of fuch WitnefS as an improper Witnefs, and this Witnefs fhall after- 
wards depofe in'Favour of the Perfon thus Protefting, in fuch a Cafe (I 
fay) his Evidence fhall not be taken in favour of the Perfon Protefting, 
if the Party Producent accepts of fuch Proteftation+: But it is otherwite, 
if the Producent fhall not accept of and ratify fuch Proteftation, which 
yet is to be underftood with fome Ampliation, viz. if fuch Proteftation 
be made againft the Perfon and Validity of fuch Witnefs: But ’tis other- 
wife, if it be only made againft the undue Admiffion of him. 

It has been faid, that Witneffés are introduced to this End and Pur- 
pofe, viz. To give a full, true, and faithful Evidence for both of the 
Parties in Suit, according to the beft of their Knowledge *: And this 
Teftimony or Evidence ought firft of all to be given and founded on fome 
principal Corporéeal Senfe 6f their own, according to the Nature and 
Quality of the Faét, as on their Sight, Hearing, Touching, Tafting, or 
Smelling ; and not on the Corporeal Senfe of another Perfon+. So that 
the Reafon, which fuch a Witnefs gives for his Depofition, ought to con- 
clude rightly to the Purpofe of the Party Producent ; becaufe more Re- 
gard is {hewn to the Reafon given by fuch Witnefs, than to his fimple 
Saying or Depofition ||: And thus Witneffes ought to depofe appofitely de 


29. . a fuo fenju, and not de fenfu aliewo*. i a Witnefs fays, That he 
‘Glos 


as heard an Inftrument read, yet he is not hereby faid to have underftood 
the fame : For this does not neceflarily conclude and follow, becaufe to 
hear and underftand are different A€ts and Things ; for a Perfon may 
only hear the nude and fimple Sound of the Words, and not underftand 
the Import and Efficacy of them. But, according to Baldus, if a Wit- 
nefs fhould fay, F kvow it becaufe I was prefent, fuch would be good 
Evidence; the Word Prefext including a Senfe and Underftanding there- 
of. 

Tho’ Witnefles may be compell’d to give their Evidence, yet a Witnefs 
isnot bound togive an anfwer to a Pofition or Interrogatory which is of 
a criminous Nature in refpect of kimfelf+;, mor ought a Witnefs to be 


asled 
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ask’d or interrogated about any Matters, unlefs they are fuch as are per. 
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tinent to the Articles on which he iv examin’d +: And thofe Things are « ! 
3 . . . =. a Spee: 

faid co be pertinent, which either re{pect a Declaration or an Taterpreta- iererrnge: 

tion of {uch Articles as the Perfon is examin’d on; or elfe relate to fach “= 


Things as are connected and incident to them, And ’tis rhe fame Thing, 
if they be their Appendages, and do any wife, whatever belong to them, 
no matter how lightly and flenderly; becaufe they adminilter fome ad. 
minicular Proof. Bur ic has been a Queltion, Wherher fuch a Declara- 
tion may be admitted after a Publication of Witnelfes ? And "tis held, that 
it may ; provided, fuch Declaration be probable and likely to he true. 
After the Publication of Depolitions, regularly fpeaking, other Witnefles 
ought not to be produced in Civil Caufes thro’ fear of Subornation of 
them, and alfo becaufe the Parties do, by way of Conclufion, renounce 


all further Production of Witnelfes +: But in Criminal Caufes, other Wire t Xa 30 


nefles may be produced in Favour and Defence of Innocence, notwith- ‘® 


1 


ftanding fuch a Publication of the Depolitions of Witnefes |. Bor, in Abb in 


Criminal Caufes on the Defendant’s part, the Caufe is never faid to be! 
» 


concluded till after Sentence: And, therefore, he may prove his Inten- 
tion at any Time whenever he pleafes ; yea, even till a Definitive Sen- 
tence exc/ufizely. But Witnefles may, in fome fpecial Cafes, be produced 
a fecond Time, even after a Publication of their Depofitions : For a Judge 


may, for hisownInformation, cx officio”, repeat Witneffes thar have nor — “= 
hd 


been rightly and duly examin’d, yet he is not oblig’d to do it. 

Jn fuch Matters as are ufually committed and done, Witneffes are ad- 
mitted that are otherwife inbabiles ad teftimoninm perbibendum : And 
Credit is likewife given to a Noz-idoxzous Witnels, if he has a Conteftis 
or Hellow-WitnefS with him in point of Evidence. One Witnefs proves a 
Thing againit the Party Producent, and Credit is given to one WirnefS 
depofing touching his own Fa, if there be any concurrent Indications or 
Conjectures contributing thereunto. In a Matter of Antiquity, more 
Credir is given to Witnelles advanc’d in Years, than to others; and the 
older the Witneifes are, the more Regard and Preference is given to them, 
being more likely to know the Truth thereof than others thar are younger 
than themfelves. Witneffes cannot prove a Negative touching a Deed; 
but they may have fufficient Notice and Knowledge of an Affirmative, 
On the Plaiatiff’s Contumacy, and at the Defendant’s Inftance and Petj- 
tiun, Witnelfes may be examin’d, and a Sentence pronounc’d thereupon ; 
yea, according tofome, tho’ Suit be not contefted: Bue this, in my Opi- 
nion is wrong Practice. Tho? regularly, fingle Witneffes make no Proof 


pie) 
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according to the Ciciland Cazonz Law}, nor yet fo much as half Proof tx. u 6 32 


by thefe Laws; unlefs fuch fingle Witnefs’s Depofition be given upon the 
principal Fa@ or Matter in Controverfy : yetthis Rule does not proceed in 
the Proof of Jurifdi€tion, or inthe Proof of Servitude, which may borh 
be prow’d by one Witnefs, And, moreover, this Rule ought to be limited 
and reftrain’d in refpect of a Nobleman’s Evidence ; the Opinion of his 
Integrity being fo great among a!l Men, that it induces the Judge to a 
Belief ot his Veftimony. 

Tis an Objection again(t a Witnefs, that he was heretofore, and at pre. 


? 


fent isan Enemy to the Perfon, againft whom he is produc’d *; and thar *D.2x5. 5 


he will now revenge himfelf: or, that he cohabits with Enemies and the 
like. Which is a good Exception, if fuch Perfon be a Capital Enemy, 
or a Confpirator againft the Party Excipécrt; for then he thall neyer be 


admitted +; But ’tis otherwife, if he be only an Enemy onthe Account of »x, 2. <% 
fome Criminal Suit or Profecution commenc’d againtt him ; yet in ehis 2 % 5. 3 


Cafe, he fhall not be admitted till the end of fuch Suit; and at the time ¥ 
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of Informations it fhall be difeufs’d, whether he ought to be credited of 
not. ‘Therefore, a Witnefs that isan Enemy by an outragious Enmity, 
fhall be repell’dand fet afide*: But tis otherwie, if his Enmity be light 
and Moderate. And as an Enemy cannot be a Witnels; fo neither cana 
Friend, if fuch Friendfhip be very great and obliging: But elfe he may. 
For a Friend is not repelled, unlefs it be on the fcore of fuch Friend- 
fhip and Affe€lion, as is between Parents and Children, Husband and 
Wife, and the like Relations+. For ’tis an ObjeCtion to a Witnefs to 
alledge, that he is the Parent or Father of the Perfon producing him, 
who cannot give Evidence either for or againft his Son, nor the Son 


either for or againft the Father or Parent, tho’ both are willing it fhould 


be fo}, And the fame is under flood of the Mother compriz’d under 
the Appellation of a Parent; and alfo of the Daughter. And, accord- 
ing to the Civz/ Law, this is true of Afcendants and Defcendants iz 
infinitum, whether they be under the Power of the Father, or have 
receiv’d Ewancipation. Note, The Grandfather, by the Mother-fide 
as well as the Mother, is alfo ftiled a Parent: But Collaterals and Kin- 
dred in a remote degree, may be reciprocally Witneffes for and againft 
each other, if they pleafe; but not againft others in Behalf of them: 
felves, The Father, Mother, and Children, are neither admitted to be 
Witnefles in Behalf of each other, nor againft one another}, For the 
Voice of the Father and of the Son is the fame Thing, reprefenting, as 
it were, oneand the fame Perfon. But this is otherwiie in the following 
Cafes, For, Firft, A Father may be a Witnefs to the Laft Will and 
Teftament of hisSon or Daughter. Secoudly, A Mother may be a Wit- 
nefs, if a Queftion arifes touching the Age, Stock, or Lineage of her 
Children. ‘Thirdly, Tis otherwife in Matrimonial Caufes, ojz, When 
the Queftion is, Whether Matrimony may be had and contraGted with 
them or not, by Reafon of their Confanguinity or Affinity: But if the 
Queftion be, Whether Matrimony be contrafted or not, the Bride affirm- 
ing it to be contracted, and the Bridegroom denying the fame, the Father 
and Mother in this Cafe are not admitted as Witneffes, if the Bride or 
Bridegroom be either of them Perfons of greater Riches, Honour, Power 
or Nobility than the other: But if they be equal or inferior in either o¢ 
all thefe Refpetts, they fhall be admitted in favour of Matrimony. Yet 
fome fay, that if they are equal in thefe Points, the Father and Mother 
feem to be fufpe&ted Perfons in point of Evidence. But if the Husband 
and Wife are in this refpe€&t unequal to each other, as Things exceeding, 
and Things exceeded, that is to fay, if the Husband be richer, and the 
Wife a Perfon of ng Power, Honour, and Nobility, in fuch a Cafe, 
a good Judge ought to eftimate how great the Husband’s Riches are, and 
confider, whether the Wife be of higher Honour and Nobility, and the 
Husband only of mean Extraétion; fo thar it is not likely for the Witneffes 
to be prevail’d on by the Riches of the one, or the Nobility of the other : 
and according to this it fhall be interpreted, whether their Teftimoay 
fhall be fufpected or not. 

A Witnefs that has an Intereft in a Caufe, is not a fit and proper 
Witnefs therein *, no one being an idoncous WitnelS in his own proper 
Caufe: For when any Credit is given to a Witnefs, he ought to be fupe- 
rior to every lawful Exception. And for this Reafon, the Judge 2 Quo, 
cannot be Witnefs before the Judge ad Quem, becaufe he has a kind of 
Intereft or Concern in the Caufe of Appeal. Now he is faid to be an 
idvneous Witnefs, and fuperior to every Exception, againft whom no 
legal Exception can be objected. Thus the Teftimony of a Brother or 
Sifter, is, in Law, itiled seftimoxium inutile ; becaufe their cose 
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liableto Exceptions. Witneffes ouglit not te be hired for a Priceto give tlisic 
Evidence; for fuch Witneffes as are hired cannot be faid to be faichtul 
and idoncous Wirnefles in giving their Teflimony j. But a Perton in. }D- 2:-s 3- 
duced to give his Evidence at the Requett of the Purty, is not faid to be 
hired or corrupted ; and therefore *tus faid, that Prayers and kind In- 
treaties may intervene, tho’ no Price or Reward ought. For a Witnelg 
may fuoner be corrupted with a Price than with Prayers and Lattgatios, 
conlidering the Avarice of Men: And, therefore, the Parciew fitiggnty 
may ufe Prayers and Intreaties to inducea Witnefs to come at give his 
Fividence, provided no Corruption enfues thereupon. Nay, the Parties 
producing Witneffes, may not oaly ask and intrear them to give their Evi- 
dence for the Difcovery of che Truth, but are obliged fo to do before 
they can havea Citation*: wherotore a Witnefs produced by a Lirigaat, *©% = 
without a Requeft or Citation, may be reeuyd (as aforefaid) as a fu- ¢. lagi ta 
fpeCted Perfon, or as one thac intrudes and thrusts himfelf into the Bub. 
nefs of giving Evidence}. No Credit ought ro he given ro a Witach de. re D. 3 
poling ad fui exoncrationem ; nor to Witnefles, thar have becn inftratted f' 33°04. 
by the Parry Producent, or his Advocate, Proctor, and the like, how and = & 


Vo“ 


in what manner they ought to Depofe in point of Kvidence ; uniefs.chey be 5°" ~~ 
only inftru€ted in fuch Matters as are Matters of Law: As chac they #4 Q.3 1 
ought to give a conciufive Reaton for their Sayings or Depofitiuns ; or 
unlefs they are only fimply admonifh’d by the Party to fpeak the ‘Truth. 
Nor is a Perfon faid to be a proper Wimnefs, when either Praife or Dit 
praife may be afcrib’d to him. from his Depofitions. By the Common 
Law of Fag/and, a Counfel, Attorney, or Sollicitor ought aot to be ex- 
amin’d as a WitnefS againft hisClient ; becaufe he is bound to keep his 
Secrets: And this holds good, when they, or either of them, difcovers 2 
Fa done after they are retain’d*. By the Canon Law, a Bilhop orPref- *Vent. Rep 
byter cannot be produced, or (at leat) compelled to be a Witnefs, unlel P% 10 147- 
it be in a Caufe which cannot be otherwife known and difcover’d; be- 
caufe the Priefthood (fays that Law) is hereby difhonour’d ¢: Bus atu Qe 
Bifhop or Presbyter, who thus gives his Evidence by way of Neceflity, 
ought not, accortling to that Law, tofwear, as other Perfons do, on the 
Bible, but need only fee the fame And by this Law, a Bilhop or Pref- 
byter may, in the place of an Oath, give Evidence by his Coniecratien, 
and on the Word of a Prieft!l:; Bur this is not good Law here in Bag- icc. 5.4 
laud. & 5. 
By the Cazon Law, a Layman cannot be a WitnefS againit a Clergy- 
man ina Criminal Caufe™; not only (faysthe Law) hecaufeLaymen are «x » os, 
ufually Enemies to Clergymen, as cnvions of their Privileges; bur alfo a: 
on the account of that Reverence which is due ta them: and foraimuch 
as a Layman is not, inthe Eye of that Law, of equal Dignity with a 
Clergyman, nor of equai Converfation. Under fuch artful and felfigter- 
efted Pretences did the Clergy, in antient Times, fortify themfelves agaiafl 
the Juitice of the Laity ; and commit various Crimes without being 
queition’d for them ; a Doétrine fome of them would like well enough 
even in thele Days. By the fame Law, a Heretick may be a Wicnels tor 
a Chriltian againit a Heretick, but not againita Chriftian j, a ales 
A WitnefS that gives falfe Evidence, ought to be punift’d with mach ~~ 
Sharpnels and Severity {l, becaufe he offends againft three Perfony: For, iy Qe 
Firft, He renders himfelf obnoxious to God, whom he contemns. '* 
ediy, He becomes obnoxious to the Judge, whom he deceives, And 
iat, He grows obnoxious to the innocent Perfon, whom he injures by 
is Depofitions *, Witneffes that fay a Man has been in daily Poffeffion *4. 5.22 
of a ‘Thing, are not deem’d fulfe Witnelles, tho’ there fliculd haye been 
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Days or Intervals of Time, wherein he was not in Pofleffion, ¢c. And 

it is the fame Thing, if they depofe touching a Man’s daily Refidence on 

“fuch a Benefice, or in fuch a Place: for this Evidence is not vitiated, if 

there be fome {mall Intervals of Time, wherein he has not thus refided: 

For fuch Words ought to be underftood in a civil Acceptation. And’tis 

the fame Thing of thefe Words, wiz, omué tempore, afidue, jugiter, in- 

definenter, Gc. Nor are Men render’d falfe Witneffés, that fay they gif 

did fo and fo, and one of them is excepted, If a Witnefs, fhall upon one 

Article give falfe Evidence, and on another fpeak the Truth, his whole 

*X.2 20 9 Evidence fhall be naught and vicious; becaufe he is guilty of Perjury *: 
and, confequently, his Evidence ought to be fet afide, 

Time immemorial ought to be prov’d by Witneffes, which ought to be 
old Men, depofing, That they have thus and thus feen it themfelves, and 
have fo receie’d it from their Parents and Anceftors of old Times and. 
that ever fince theiy Remembrance it was thus done and obfere’d, and 
never otberwife to their knowledge: Vor as often as any Matter of An- 
tiquity or antient Fact comes in queftion to be prov’d, recourfe ought 
always to be had to Men of Age and Seniority. Thus old Men in the 
Neighbourhood are prefum’d to have Knowledge of the Bounds and Li: 
mits of Lands: And, therefore, they are deem’d to be good Witnefles 

+ X. 2.23.8 touching the fame+: Forthey are prefum’d to be better acquainted with 
I Conf. 154 the fame, who are (as it were) always prefent. Baddus iays|), thar in 
proving the Boundaries of Lands or Diftrifs, we ought to abide by the 
Credit and Depofitions of old Men that live in the Country, and are pro- 
duced as Witnefles: And hereunto he fubjoins, that in Matters of this 
kind, the Evidence of Fame prevails much, if nothing has been heard of 
*D.22.3- contrary thereunto *. 
‘i When ’tis faid in our Books, that more Credit is given to two Witneffes 
}Glo6.in ~ affirming a Thing to be fo and fo, than toa hundred denying it }}, this oughe 
Oa * not to have Place in a Negative Evidence well coartted with Circum- 
ftances, but only in a Negative Evidence founded on Credulity or Purga- 
tion. For whenever a Negative falls under the Corporeal Senfe of a Wit. 
nefs as an Affirmative, {uch a Negative may be dire€tly prov’d. As for 
Example, if I fee you not to have a Cap or Hat on your Head, [ may 
give my Depofition thereof in a dire&t Manner, as if [ would prove an 
Affvmative: For I doas dire&tly perceive that you have no Cap or Hat 
on, as if [faw you had, in Cafe you hada Cap or Hat on your Head. 

In the Caule of a Corporation, extraneous Witnelles are required ; and 

}Papient not fuch Perfons as are of the Corporation or Body Politick +: nor ought 

ae" the Names of Perfons belonging to a Corporation to be ufed and fet down 

Glo& 11 ina Deed or Inftrument as Witneffes thereunto, if fuch Deed or Inftru- 

N. 4. ment concerns the Corporation; becaufe they ought not to be Parties 
and Witnefles to the Tenor and Authority of fuch Deed or Inftrument : 
And by a Parity of Reafon, the fame may be faid of other Acts fped and 
executed by a Corporation. 

Teftimony is not only verbal and by Word of Mouth, but ’tis alfo a 

* 28, Dit. 4 veal Thing, it being made by Evidence of Fatt *: And herein two or 
82. Dit. 2 three Witnefles are fufficient for the Proof of any Fatt, unlefs it be in 
fome particular Cafes, wherein a greater number of Witneffes are ne- 

7%220. ceffaryt. Witneffes that are concordant and agreeing in the principal 
‘ Bufinefs, do make full Proof, tho? they vary in Accellaries, °Tus the re- 
ceiv’d Opinion of the Doctors, that in Criminal Cafes two Male Wit- 

nefles of good Fame and Integrity, and fuperior to every legal Exception, 

giving their Evidence touching thofe Things which they have heard or 

feen, do make full and fufficient Proof: it being faid, That in the Mourh 
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of two Witneffes, every Word fhall be eftabliffrd!. But no one int «Con 
fuch Caufes fhall be condemn’d on the bare Teitimony of a fingle Wis.“ ‘> ** 
nefs*, Note, By the Cazer Law, more Credit is given to Male than *Dat< 
Female Witneffes, for the Reafon abovemention’d. Again, in Criminal "'™ 
Caufes, the pure and free Confeflion of the Party himfelf is full and fur: 
ficient Evidence: For there can be no firmer Proof of a Thing, than the 
Confeffion of a Man’s own Mouth. For the Pact being conieis’d, there 
can be no Queftion made of fuch Evidence: Bur then it ought to be 4 
judicial and free Confeffion made our of Prifon, and without any juft 
Fear of Danger}. But becaufe Credit iy not always given to him ele 1X2 16 
confeffes an Offence ; (for fometimes a Man makes his Confeffion for fome 
End or Reafon refpecting limfelf alone ;) therefore every Conteffion 
of the Party in Criminal Caufes is not fuslicient for Condemnation; wa- 
lefs the fame be free, fpontancous, conftant, and the like. For a Con- 
feffion made by Conftraint, and on the account of Neceflity, is no Proof: #%.«. 29.1 
And it is a wicked Injuftice for a Judge, to pronounce a Sentence founded 
on fuch an extorted Confeffion. 

Regularly, the doubtful and ambiguous Depofition of a Witnefs, ought 
to be conftrued and interpreted againft the Party Producent, fo that it 
fhall make no Proof for him™*, becaufe it docs not relieve him. And hence *Guil.!i>1. 
it follows, that the Depofition of Witnefles ought not to be licerally con. o>%8>™ * 
cordant with the Averment of the Party Prodacert, unlefs fuch Con- 
cord and Agreement be probable and likely, and that they have been ex- 
amin’d on the Interrogation of the Party Prodacemt: For as an Anfwer 
ought to be made and underftood, according to the Interrogation and 
Queftion put; fo ought alfo the Depofirions and Teftimonies of Wit- 
nefles to be underftood, according to the Articles produc’d and exhibited 
by the Parry. The Depofitions of Witnefles are not valid, if a due 
Courfe of judicial Proceedings has not been previoully obferv’d: But the 
Examination of Witnefles is valid, tho’ they be not examin’d to Interro- 
gatorics, ‘The Ufe of Depofitions is infinite according to the infinite Mul- 
titude and Varicty of Events, which may become neceflary to prove a 
Faét, whether it be in Civil or Criminal Matters. 

It has been faid, that regularly, every Perfon is admitted to be a Wit- 
nefs; unlefshe be exprefly reprobated by Law 4. Now to reprobate in ¢ vine 
Law, is to propound fome Exceptions either again{t Facts, Perfons, or 
Things, viz. to alledge fuch Deeds or Inftruments not to have been duly 
and lawfully executed; or that they are fuch Perfons as ought not to be 
heard. For, as i have already fhewn, Witnefles produced may be fet 
afide on the fcore of Infamy, Crimes.committed by them, Affection ro 
the Party Producent; and on the Acccunt of any private Advantage ac- 
cruing to themfelves. Or, laftly, they are fuch Things as ought not to be 
admitted |. Therefore, Reprobation isthreetold. Pirff, In refpe& of ypavient 
Deeds or Inftruments. 2aly, In refpect of Perfons. And, 3d/y, In re- yur pre 
fpe&t of Things. Others divide Revelation in thisManner. f77/2, In- a, bs 
to Reprobation in refpe&t of Productions veprobated. 2d, In relpettor  ~ 
Witnefles. And, 3d/y, In refpett of Titles and Letters produced againtk 
themfelves. And all thefe Things are reprobated two feveral ways, wis, 
cither by Reprobations of Law, or by Reprobations of Fads : which in 
other Terms are ftiled Contradi€tions of Law, and Contradiions of 
Fact. In all Reprobctious, a general. Proteftation ought to be made, and 
particularly before the Examination of Witnefles ; lett the Perfon againit 
whom they are produced fhould feem to approve of their Perlunsand De- 
pofitions ;: And it fuch a Proteftation be not then made, the Perfon pro- 4 ¥, > a. 
tefting, fhall not afterwards be heard ; unlefs he makes Oath, thar he 3% 
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was, at‘that Time, ignorant of their Defects“. Forthe Perfon of a Wit- 
nefs being once approv’d of either tacit/y or expre//y, he cannot be after- 
wards reprobated by him that has thus approv’d of him, whether fuch 
Approbation be made by the Party Producent, or by him, againft whom 
fuch Witnefs was produced ¢; or whether produced in the fame or in ano- 
ther Caufe, unlefs fome new Caufe of Reprobation fupervenes ||. Nay, 
if the Witnefles produced have been reprobated by the Judge as vicious 
Perfons, and then another Perfon produces them againft me in another 
Caufe, Icannot even then reprobate them; becaufe I have once approved 
of them: which Approbation has its Effect and Operation in another 
Caufe, as well as between other Perfons;. Reprobations of Witneffes do 
not hinder their Examination, unlefs the Caufes of fuch Reprobations are 
to be prov’d by Perfons that are infirm, and of great Age, or elfe by 
fuch as are about to beabfent, ¢c. whereby great Danger may accrue to 
fuch Perfons as reprobate fuch Witneffes*, But if there be no Delay, 
then the Examination of the Witneffes produced on the principal Caufe, 
fhall not be delay’d and put off: Becaufe a Reprobation or Contradiftion 
is prefum’d to be made amimo litem protelandi +. But after the Witneffes 
have been examin’d and publifh’d on the principal Caufe, the Crimes and 
Defects of the Witneffes {hall then be prov’d, if any fuch have been ob- 
jeCted againft their Perfons or Depofitions *. 

A Perfon fuborn’d and corrupted fhall be reprobated, and not allow’d 
to give any Evidence ina Caufey. Now Subornation is a latent and 
fecret feducing of Witnefles from difcovering the Truth in a Caufe, by 
inftru€ting them in Falfhood: For the Verb faborzo, in Latin, fignifies 
the fame as falfum aliquem infiruo, femotis arbitris, being always ufed 
in an illSenfe. You have an Inftance or two of thisin the Dice/ts ||. 
Thus Subormation is faid to be, when any one applies himfelf fecretly to a 
Witnefs, either to exprefs and declare fomething that is falfe, or to con- 
ceal fomething that is true, in the giving of his Evidence™. For they are 
faid to fuborn a Witnefs, that do in a fecret manner inftruG fuch a 
Witnefs, what he ought to give in Evidence by his Depofitions, as well 
as they who bribe and corrupt him to depofe that which is falfe +. Sudor- 
ware (faysa certain Author) is guafi fubtus in aure alicujus ipfum male 
ornare ||. 

Though a Witnefs may inzcontinently correct himfelf and amend his 
Depofitions before the Judge or Notary has perfetted the Examination 
of him, and before he leaves the Prefence of the Judge; yet fuch Wit- 
nefs cannor corre: himfelf ex ivtervallo, or after any Diftance of Time, 
and a Publication made of his Depofitions ; and this through a Fear of 
Subornation *. But a Witnefs may correct himfelf not only before the 
Notary has reduced the Anfwer of fuch Witnefs into Writing, which he 
afterwards corredts ; but even after the Notary has taken the faid Anfwer 
down in Writing; provided he does it before he the faid Witnefs has fub- 
{crib’d himfeif to the Exainination; becaufe then fuch Correftion and 
Amendment isfaid to be made zzconrimently and not ex iutervallo}. Nay, 
a Witnefs may correct himfelf after his Examination is ended and finifh’d ; 
provided it be done before he has had any Difcourfe and Converfation with 
the Party in Suir *: But ’tis otherwife, if he has fince had Difcourfe with 
the faid Party, becaufe this might induce Subornation. Wherefore, if a 
Witnefs be always kept in Prifon in fuch a fecret manner, that he cannot 
have any Difcourfe with the Party, he may corre himfelf at any Time 
wharfoever; tho’ Boffius feems to be of a different Opinion in this Mat- 
ter, by reafon of the eafy way of Corrupting Jaylors in this point. 
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A CatTaLOGUE of the Monafteries and 
Religious Houfes in England, diffolv'd by a Statute in 
King Henry the Villch’s Time, explaining the Lands 
of facts Houfes as were difcharg’d trom the Payment of 
Tithes in virtue of their feyeral Orders; as Knights 
Templars, Hofpitallers, and the Ciffercians were in their 


Times. 


Thoie mark’d with an Afterisk * were Mitred 


Abbots called to Parliament, and exempt from Epiteopal 


Jurifdiction. 

ie mig? Palle 

ba in rp Be ids ° a | Pi hi "1 Of alist Onsite. |” math Att 
Bingdon, Ab. { Berkf. Bax Benedi@ines } 187 co oo 
Abbotsbury. | Dorfet 1016 | Benedictines | 395 ty 02 
* St. Albans, Ab. |Hertford. | 793 {Benedictines | 473 34 11 
Ambresburg, A Wilts 1197 | Beneditiines | 494 45 o° 
St. Andrews, Pr. Northam. | 1067 | Cluni ‘1 263 07 G1 
Afhrugg, Coll. Bucks Edw. 1.|Can.$t, Auft.| 416 16 4 
Barndney, Ab, Lincoin qi2 |Benedictines | 365° 06 03 
Barnewelt, Pr. Kent Hen. 1. |Can. St. Auft.| 256 12 10 
Bartholomew. Smithfield | r1roz {Can. St.Auih.! 6 53 15 co 
Bath, Abbey. Somerfet | Hen. 3. | Benedictines | 617 02 08 
Berking, Ab. Effex 680 Benedictines | 862 12 o2 
Bellavalla, Pr. Nottingh. {16 . 3. | Carthufians 227° 68 ao 
Belland, Ab. York 1134 © Cifterciaas 238 oy o4 
Bermond{ey, Ab, Surry [a r.(Can, St. Auft.| 474 14 o4 
Birlingron. York Een. Can. St. Auft.| 547 oS 114 
Bodmin, Priory. Cornwall ty Can. St. Auft.| 270 > co xy 
Bolton in Craven, York Hen. |Can. St. Auft.| 212 13° o4 
Bordefly, Ab. Worcefter | 1138 | Ciftercians 388 cy Io 
Boxley, Ab. Kent 1114 | Ciftercians 204. o4 If 
Bradftock, Pr. Wilts T. Cong.|Can. St. Ault.| 212 19 2 
Brewton, Ab. Somerfee | I. Corg.|Can, St. Auit.| 439 o6 8 
Briftol, Ab. Gloucefter | Hem, 1. | Can. St. Ault.) 670 1g 12 
Buckland, Pr. Somerfer | Feo. 1.| Ciftercians aay of ey 
Buckfaft, Ab. Devon Hen. 2. | Ciftercians 466 If ce 
Burton on Trent, Ab.| Stafford |K.Fdr. | Benedifines | 267 14 03 
Buflefham, Ab. | Berks 13 £. 3.|Can. St. Ault. 285 co co 
Butley, Ab. Suffolk 41972 |Can.St. Ault} 215 17 02 
Carliile, Pr. Cumberl. | 77% Ruf | Can. St. Autt.| 418 0% 04 
Caftle Ave, Ab. Norfolk 1092 Cluni_ ; 306 AL os 
Cerne, Ab. Dorfet K. idg.| Benedictines | 515 47 15 
Charter ploufe. 1372 Carthufians | 72h G2 oF 
Chertfey, Ab. Surry 666 \Benedictines | 659 10 «5 
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A Catalogue of the Monafteries 


Tie Names of Monafteries, 


aia Priories. 


Chickfand, Pr. 

* Cirencefter, Ab. 
St. Clare. 
Clerkenwell, Pr. 
Colchefter, Ab. 
Comb, Ab. 
Combermere, Ab. 
St. Crofs, Ab. 

* Croyland, Ab, 
Croxden, Ab. 
Croxden, Ab. 

St. Cuthbert, Ab. 
Darby, Abby. 
Dartford, Ab. 
Dinkfwell, Ab. 
Dorchefter, Ab. 
Dunttable, Ab. 
Edington, Pr. 


*Edmeondsbury, Ab. 


Hinfham, Ab. 
Elmefton, Ab, 
Epworth. 
Fair-place, Ab, 
Farley. 
Feverfham, Ab. 
Ford, Abby. 
Fountain, Ab. 
Furnes, Ab. 

St. Germains, Ab, 
* Glaffenburg. 

* Gloucefter, Ab. 
Gisborn, Ab. 
Godftow, Ab. 
Hales, Abby. 
Hales-Owen,’ Ab. 
Hales-Owen, Ab. 
Haghmond, Ab, 
Hertland, Ab. 

* Hide, Abby. 
Hinton, Pr. 
Holmeoltron, Ab. 
Holynell. 
Hulme, Abby. 
Jervall, Ab. 


John of Jerufalem. 


Ixworth, Pr. 
Keynfham, Ab. 
Kennelworth, Ab. 
King{wood, 
Kirkham, Ab. 
Kirkftall, Ab. 
Kirkfted, Ab. 


r W hei Of what Value 
Is what P 
Cumin. a Of «hat Order. | per Ax y' 
Bedford |JVm.2. |WhiteCanons 212 03 © 5 
Gloucefter | Hea. 1. | Can. St. Auft.) 1051 07 of 
W*. Algate| 1292. / 1418 08 o2 
K. Step. | BenediG@ines | 262 19 oo 
Effex Hen. 1. |Can. St. Auft.| 523 17 009 
Warwick |K. Step. | Ciftercians 37 35 of 
Chefhire | 1134 |Ciftercians 225 09 oF 
Stafford 1753 | Ciftercians 227 0§ 00 
Lincoln 716 Benedictines | 1803 15 or 
Leicefter | R.1. Premonftr. 385 00 I0 
Stafford Ciftercians 
Durham 842 Benedictines §23 17 00 
Derbyfh. | Hew. 2, {Can. St. Auft.| 253 14 05 
Kent 43 &. 3.|Can. St. Auft.| 380 co 00 
Devon 1201 | Ciftercians 294 18 06 
Oxon 635 Can. Se. Auft.| 21 9 I2 00 
Bedford | Hem 1, |Can.St. Auft.| 344 13 03 
Wilts 1352 |€an.St.Auft.| 442 09 o7 
Suffolk toz0 {BenediGines {3659 12 1 
Oxon K. Hizb. | Benedi&tines | 442 12 of 
Bedford |//7m.1. |Benedif&tines | 284 x2 rz 
Lincoln |//. R. 2.|Carth.Monks| 237 15 02 
Hampfh. | 1204 | Ciftercians 326 13 02 
Wilts TI25 Cluni 217 00 O4 
Kent 1147 | Cluni 286 12 06 
Devon 1133 | Ciftercians 374 10 o6 
York 1132 | Ciftercians 998 06 of 
Lincoln 11297 | Ciftercians 805 16 og 
Cornwall | 4tbe/ff. \Can.Se, Auft.! 243 08 09 
Somerfet | 300 |Beneditines | 3311 07 04 
Gloucefter | 680 [Benedictines | 1946 a0 00 
York K. Step. |Can.St. Auft.| 628 03 o4 
Oxon K. Step. | Benedictines | 294 05 10 
Gloucefter | 1246 |Ciftercians 257 OF o8 
Worcefter | K. Fohz| Premontftr, 282 13 o4 
Salop  §|K. Fobw|Premonftr. | 337 15 06 
Salop 1x00 «| Can. St, Auft.} 259 13 07 
Devon Hen. 2. \Ciftercians 294. 18 6 
Hampfh. |K. Afr. |BenediGtines | 865 18 oo 
Somerfer | Hew. 3. |Carthufians | 248 19 o2 
Cumberl. | 1135 |Ciftercians | 427 19 03 
Lond. éc.| 1318 |Black Monks} 347 15 06 
Norfolk |K. Caz. | Benedi&tines | §83 17 00 
York K, Step. | Ciftercians 234. 18 of 
Hen. i 2385 12 08 
Suffolk |Z. Cong.|Can. St. Auft| 280 09 05 
Somerfet | Hew. x. |Can. St. Auft.| 419 14 02 
Warwick | Hew. 1. | Can, St. Auft §38 19 00 
Gloucefter | 680  {Benediftines| 244 11 o2 
York Hen, 1. |Can. St. Auft.| 239 09 04 
York Hew. 1, | Ciftercians 329 02 IE 
Lincoln 1139 |Ciftercians | 286 02 07 


and Relivious Houfes in England, 


Tike Names of Weusjferien, fo whan th dings Of “whee Fala 
ae f En leds em — d, | Of what Onder | per Ann. . 
Lacock, Ab. Wilts r232 |Can.St, Ault. 20) 12 0g 
Lanthony, Pr, Gloucefter | 2136 |Cam, Se. Auth! 6 49 49 1% 
Landa, Ab. Leicefter |J Raf |Cam St. Auf. 399 02 03 
Launcefton, Ab, Cornwall 17%.  |Can,Sr. Auit. $4 Co IE 
Ledis, Priory. Kent 111g | Can. St. Auft. 362 07 OF 
Lenton, Priory. Nottingh. | Hev. 1. | Cluni 329 OF to 
Leicefter, Abbey. Leicefter | x143 | Can.Se. Auf si 1g 05 
Lilly fhall, Ab. Salop Adelfied K. of Mercia 229 03 OF 
Lincola, Priory. Hen. 2. 202 °F O96 
London Minors Edw. 1.) Benedictines | 343 8 og 
London Houfe ; Edw. 3.|Carthufians | 642 co of 
* Malmesbury, Ab. | Wilts 6y0 | Benedictines Boz 17 07 
Malvern, Ab, Worcefter | 1083 | Benedictines 3c8 Of Og 
St. Mary Bifb. Pr. 1187 478 06 6 
St. Mary Ov, Ab, qHlen. x.) Can. St. Auft.| 624 06 06 
* St, Mary York, Ab.| York I. Ruf. \Benedictines |1534 07 00 
Mauling, Ab. Kent K. Edm. | Benedittines | 218 04 of 
Maulton, Ab. York kK. Step. 237 o7 co 
Melfam, Ab. York | 1136 | Ciftercians 299 06 of 
Merrival, Ab. Warwick | 1148 | Ciftercians 254 or of 
Merton, Priory. Surry r1zt |Can.St.Auft.| 954 19 0§ 
St. Mich. Hull. York 1377 |Carchufians | 931 17 03 
Midleton, Ab. Dorfet Eibel. \BenediGines | 54g 17 22 
Michelney, Ab. Somerfet | 740 | Benediétines 447 O04 IE 
Miffenden, Ab. Bucks 1293 Benedictines 261 I4 o6 
M. Burton, Ab. York 1186 | Cluni 239 03 06 
Mountgrace, Ab. York 1396 |Carthufians | 323 o2 10 
Neots, Abby. Hunting. | Hew. +. |Benediines | 24; 12 04 
Newark, Pr. Surry er © 258 i 41 
Newham, Ab. Devon 1246 |Ciftercians 227 OF of 
Newburg, Pr. York 1145 |Can,St, Anft.| 367 08 03 
Newnham, Pr. Bedford | Hew. 1. |Can.St.Auft.| 293 og 12 
Newtted, Pr. Nottingh. | Edw. 3.|Can.St.Ault.| 219 18 08 
Noteley, Ab. Bucks den, 1. |Can.St. Ault.| 427 06 08 
Noftel, Ab. York  —- | Hew. 1- | Can. Sr, Auft.| 492 18 02 
Nuneaton, Mon. Warwick | Her. 2. |Benedi&tines | 2x8 14 og 
Ofney, Priory. Oxon Hew. 3. }Can. St, Auft.| 654 Io ce 
Ofwick, Ab. Effex rr20 }Can.St. Auft.| 677 Or o2 
Oxford, Pr. Oxon Ant. Cong. Ph an 224 %% of 
* Pererborough, Ab, | Northam. Benedidtines |r7ar 14 00 
Perfhore, Ab. Worcelter | 1x38 | Ciftercians 642 Op OF 
Pipewell, Ab. Northam, } 1143 | Ciftercians 286 1% 08 
Plimpton, Ab. Devon Edw. 1.\Ciltercians | 241 17 99 
Ponifret, Ab, York Z.Cong-|Cluni 337. 14 08 
*Ramfey, Ab. Hunting, | 968 | Benedittines |1716 12 o4 
* Reading, Ab. Berkf. Hen. 1. |BenediGtines | 1988 14 03 
Reverly, Ab. Lincoln rig2 |Can.St.Auft.| 287 o2 of 
Rival, Ab. York uig2 |Ciftercians 278 10 o2 
Rithal. York - 35t 14 OG 
Rochefter, Ab. Kent 600 Benedictines 486 ik 05 
Rock, Ab. York 1147 | Ciftercians 224 02 Og 
Rumicy, Ab. Hampfh. | 907 |Benedictines | 293 19 10 
Yyyyyy Tie 
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AA Catalogue of the Monafteries, &c. 


The Names of Monafteries, 


and ‘Priories. 


Selby, Ab. 
Sempringham, Ab. 
Shafton, Ab, 
Shene, Pr. 
Sherborne, Ab: 

* Shrewsbury, Ab; 
Sibeton, Ab, 

Sion, Ab. 
Smithfield E. Ab; 
Southwick, Pr. 
Spalling, Ab. 
Stratford, Ab. 
Sulby, Ab. 

Strata Florida, 
St. Swithin’s, 
Tarreat, Ab. 

* Taviltock, Ab, 
Taunton, Pr, 
Thame, Ab, 

* Tewxsbury, Ab, 
Thetford, Ab, 

* Thornley, Ab, 
Thornton, Ab. 
Thurgarton, Pr. 
Titchfield, Ab. 
Tiamouth, Pr. 
Tinmouth. 

Torre, Ab. 
Twineham, Pr. 


Vale of Holy Crof, 


Walton, Ab. 

* Waltham, Ab. 
Walden, Ab. 
Walfingham, Ab. 
Walter, Priory. 
Warden, Ab. 
Warfon, Pr. 
Welbeck, Ab. 
Wenlock, Pr. 
St. Wereburg. 
Welt Deerham. 
* Weftmintter. 
Weftacre, Ab. 
Whale, Ab, 
Whitby, Ab. 
Whorwill, Ab. 
Wigmore, Ab. 
Wilton, Ab. 


%* Winchcomb, Ab. 


Witham, Pr. 
Wooburn, Ab. 
Wymundham, Ab. 


When 
— Founded, Of what Order. 
York T. Cong. | BenediGines 
Lincoln | :048 |Gilbertines 
Dorfet g4t Benedi€tines 
Surrey 1414 |Carthufians 
Dorfet 379 ~=—« | Benedictines 
Salop ro8t |Can. St. Auft. |. 
Suffalls I1go_ |, Ciftercians 
L: & M. |£ez. 5. | Can. Se. Auft. 
34 EB. 2.) Ciftercians 
Hampth. |Aew.1. |Can. St. Auf. 
Lincoln tos2 | Benedictines 
Effex 511 Ciftercians 
Northam, |K. Step. | Pramonttr. 
Cardigan |Z: Cong 
Wincheft. | 634 Benedictines 
Dorfet Hen, 3. | Ciftercians 
Devon 961 Benedictines 
Somerfet | Hex. 1. |\Can. St. Auf. 
Oxon Hen. 1. | Ciftercians 
Gloucefter | 725 Benedictines 
Norfolk 1193 | Cluni 
Kent 972 Benedi€tines 
Lincoln 1139 | Can. Se. Auft. 
Nottingh. | Hew. 1. |Can.St. Auft. 
Hampih. | Hew. 3. | Premonftr. 
Durham 
jNorthum.} A Cell toSt, Albans. 
Devon Rich. 1. )Premonitr. 
Hampth. | to42 }|Can.St. Auft. 
Denbyth. | Hdw. 1.| Ciftercians 
York K. Step. \Gilbertines 
Effex 1o60 |Can. St. Auft. 
Effex 1136 | BenediCtines 
Norfolk {| K. Step. | Can. St. Auft. 
York Hen. 1. \Can. St. Auf. 
| Bedfordth.|4 Step. | Ciftercians 
Nottingh. Can. St. Auf. 
Nottingh, | K. Step, | Can. St. Ault, 
Salop 1181 | Cluni 
Chefhire | 1095 
Norfolk |Hez. 2. | Premonftr. 
K. Edg.| Benedictines 
Norfolk (J Raf. |Cluni 
Lancatft. 1172 | Ciftercians 
York 17. Cong. | BenediGines 
Hampth. |K. Edg.| Benedittines 
Salop 1172 |Can. St. Auft. 
Wiltfhire |K. rh. | Benedi€ftines 
Gloucefter | 787 | Benedictines 
Somerfer | Hex. 2. Carthufians 
Bedford |K. Yobz, Ciftercians 
Norfolk 1139 | Benediétines 


214 


. 21g 


Of what Valuée 
per Ann. 
: a. 


729 
3i7 
1166 
77 
685 
635 
250 
Wie 
602 
257 
976% 
§II 
258 
1226 
1507 
214 
92 
386 
256 
1598 
332 
AIt 
594 
259 
242 
397 
SLE 
369 
326 


360 
904 
372 
392 
221 
389 
239 
249 
408 
rm Ke) 
ae 
347E 
260 
33r 
437 
339 
267 
601 
39 


gor . 
2ir 
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C 551.) 


A 
Of the Fees belonging to the Officers of the 
At firft fet forth by the 


Ecclefiaftical Courts. 
Mott 


Reverend Father in GOD, JOHN 


W HITGIFYT, Lord Archbithop of Canterbury, 


M.D.XCVEL. 

Fees due to the fudge. 
cP 
glcere Teftimoniales 08 
Commiffio 10 
a4 Exemplificatio 10 
Meee) Significayir 10 
. = Quierus eft 10 


Adminiftratio cujuftibet hat 
ro 


funGi cujus bena extendunr 

ultra 40 2. 
Lirerz ad colligenda bona 06 
Sequeftratio fru€tuum 06 
Commiffio Tutele 06 
Licentia Solemnizandi Matri-2 06 

monium abfque Bannis hi 
Sententia 06 
Examinatio proceffus 02 
Decretum interlocutoriunt 03 
Examinatio cujufliber Computi 03 
Admiffio Refignationis 03 


Licentia predicandi,deferviendi 


& docendi - 
Inhibitio in caufa Matrimoniali ox 
Sufpentfio co 
Abfolutio ejnfdem 00 
Excommunicatio 00 
Abfolutie ejufdem 00 
Certificatorium de abfolutione oo 
Citatio ao 
Decretum 00 
Prodnétio partis principalis 00 
Produétio primi teltis 00 
Productio cujufliber at oi nam 

uorum 


rium 
Pro parte purgata 
Pro primo Compurgatore 
Pro quolibet reliquosum 


Pro dicad exhibendum ppt — 
00 


00 
ob, 09 


# 

Litere intimatorie five proce? re 
matoriz 

Admiffio cujuflibet exhibiti 

Caveat pro Teftamentis & Ad 2 
miniftracimibus oy 

Caveat pro Inftitutione —~ 
Matrimonio 

Dimiffio cuiuflibet caufe incon- 


oo 
108] 


Or 


tinentia & inftantie poitlitis® 0 
Contelkationem 
Pro interrogatoriis miniftraris co 


Licentia Solemnizandi Masri. 
monium tempore prohibitio-e Oa 
nis de Bannis edendis a 

Pro exhibitione conjuflibet pro->. ,, 
curatorii pro qualibet caufa R 


= 


Literz Interdi€toria 02 
Commiffio ad abfolvendum} a 
_ quempiam 5 . 


Teitamenta & Adminiftrationes 
proutin ftacuro 21Hen.8.c. P 


Tranfmiffio proceffus & figillo 6 

Licentia feQandi extra Jurif. 
dictionem 3 a5 
Fess due tothe Regiffer. 

T Iter. Teftimoniales 06 

a_i inititutio cum Mandato og 


Commiffio cé 

Exemplificatio preter f{eriptio- 
nem materiz exemplificate $ of 
cé 


Significavit 
Quietus e 06 
Literz ad Colligendum bona soo 
Pro feriprione Computi ob 
Sequeltratio fruétuum 03 
Sententia ce 
Licentia Soleminizandi Seine 
monium abfque Bannis > 03 


ad 


O4 


Licentiz 


552 Aa Table 


Se 


Licentia deferviendi vel docendi o1 o4 
Inhibitio in caufa Matrimoniali ox 08 
Sufpenfio 00 08 
Abfolutio ejufdem 00 09 
Excommunicatio 00 08 
Abfolutio ejufdem 00 og 
Schedula Excommunicationis ex 
Officio doo 06 
Certificatorium de Abfolutione 00 08 
Citatio 00 Of 
Decretum oo 10 
Produétio partis principalis 00 09 
Produ€tio primi teftis 00 0g 
Produétio cujuflibet relia. de 
+ 00 04 
quorum 
Pro parte purgata 00 09 
Pro primo Compurgatore 00 a9 
Pro quolibet reliquorum ob. 00 04 
Litere intimatorie five prodan& 
matoriz OL 26 
Commifiio Tutele_ 02 04 
Admiffio cujuflibet exhibiti 00 04 
Caveat pro Teftamentis & Ade? 5 
miniftrationibus i 
Caveat pro Infticutione vel Ma-? or 08 
trimonio 
Decretum interlocutorium or 08 
Dimiffio cujuflibet caufe incon- 
tinentie & inftantie poft itise 00 95 
Conteftationem 
Pro interrogatoriis minifiratis 0° °9 
Licentia Solemnizandi Matri- 
monium tempore prohibitio-¢ Or 04 
nis de Bannis edendis 
Pro quolibet a@u mo % 
Licentia ieGandi extra mui 05 00 
dictionem 
Pro qualibet Obligatione or 00 
Pro copia cujufliber materia ex- 
hibite fecundum eae? Ww 
Pro literis Diaconatus ordinis 03 04 
Pro literis Presbyteratus ordinis 03 © 4 
Pro licentia pradicandi, defer- 
viendi & docendi $ OK 04 
Pro exhibitione literarum Dia- 
conatus ordinis tempore vig 00 04 
fitationis 
Pro exhibitione literarum Pres- ¢ — 
byteratus eodem tempore o“% 
Pro exhibitione [aftitutionis d 
cum Mandato * 
Pro exhibitione cujuflibet Dif — 
penfationis a 
Pro exhibitione cujuflibet peed x 


curatorii cempore Vifitationis 


of the Fees, &c. 
a. 


Pro exhibitione cujuflibet billz 
deteftionis eodem tempore $ - 
Liter InterdiGtorie Or 
Licentia non refidendi OL 
Commiffio pro Abfolutione ail ™ 
cujus 
Teftamenta & Again enone = 
prout in ftatuco predicto 
Pro exhibitione cujuflibet pro-g fiz 
curatorii pro Teftamentis 
Adminiftratio cujufliber de- 
fun&i cujus bona extendunig 06 
ultra 40 /. 
Pro exhibitione cujuflibet prod i 
curatorii 
Admiffio Refignationis 02 
Tran{fmiffio proceffus quantum’ a 
taxatur per Judicem 
Scrutinium fatum in Regiftro 01 
Fees due to the Procurator. 
RO Confilio 02 
Pro quolibet die Juridico o1 
Profchedulaexcommunicationis 00 
Pro fchedula expenfarum OZ 
Pro fecdo ad probandum Tr, 
mentum a 
Pro libello 05 
Pro qualibet materia 03 
Pro interrogatoriis 03 
Pro Conceptione Computi 03 
Pro Conceptione Sententiz 03 
Pro Conceptione cujuflibet re- 
fponfionis perfonalis $ 02 
Fees due to the Apparitor. 
EF OR execution of everyy 
Citation of Inftance, Ex- 
communication and Decree( °° 
per Mile 
For every Detection 00 
For every intimation upon pur-2 
gation per Mile ? 
kor every Sufpenfion, Excom- 
munication @ wdis ¢' mise 00 
ex officio per Mile 
For every Teftament or Admi-2 gy 
ftration above ¢ /. $ 
For every Sentence OL 
For every Interdiction per Mile 00 
For dimiffion of every Caufe of - 
Incontinency ‘ 
Fees due to the Keeper of the 
‘Seal. 
ie O the Judge’s Man for 
Wax to feal every thing. $ a 
A 
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Principal MaT TE Rs containd in this BOOK, 


The Roman Numbers (or Numeral Letters) dire to the 
InTRODUCTION, 


N ABBOT, what the Etymology of 
ee the Word, whether of Hebrew or Syritk 
Bey ExtraGion, note Term of Order but of 
ehig Dignity, Paco. May in Law te called 
sce a Azook, ik, diiats come under the Name 
of Predztes, their Precedency, &. A 
Comventue] Drier in the Place of an Aleet, ib. 
ABBIES, firft erefud for good End, now the 
Receptacles of all Wickednefs, 7. Nurferies of Re- 
bellion and Lattion, 8 Viliters appointed to infpedt 
them, # abbets commit great Waite on their Eftates, 
“& ‘Their Motive of jurrendering their Houtes te 
the King, and thefe Surrenders confirm’d by Parlia- 
ment, 9 
Aokets grew rich by falfe Notions of Religion. 
Robbed the fceular Clerey. Exempt from the Bi- 
fhop's Power. Lords of Pailiament, tho’ no fix'd 
Sumber of them, ro. Kefus'd to attend the Parlia- 
ment on the King’sSummons, ct. Whether they far 
as Part of the cclefiattical Stute, Sr, at they held 
their Lands per tikewaiart ; they Arf held them in 
Biael thecge, then por Qeeaiaw, 11. The Ditference 
between -emes and other Keligiou~ Perfons, & The 
Property of the Goods ard Fftete in the alia, uh, 
The ane’, mith hi: Convent, made a Cospopation, 12. 
didets, Tome Kigtite, Others Profaitation, ib. Which the 
moft antent among us Which the newt to him, ai 
ciiees Tapprei’d by Hamy the Vel» Their Lands 
given to cir Monafkoyiey and Houfes of Leapning, 
diets ropated Fewty and fuquler Lords, a Mured 
"Ales What, Their Privileges, & The Form of F- 
IeDing and Conttming an -2et. The Power of the 
YiewS) itp) in him, Hie Pawer coercive, 13. Not 
te racdeie, tn Thingy of FpiS opal Dignity, rt 
tees \ iliqudawy to yicl) Uledience to their Bithep. 
fisiGding to What Fore, i. a& Coptalcgme of dh 
= eae, pi ete wth by jee «ee % gic. ‘yee Appr, 5470 
Whee mtg dallely @ hy 27 22.5. 6. 2. ge Shh What 
oe var ee he 


BTUN ATL US, eeeys wherwan founded 
gut eles cwpebic of it, ty bi amny fbi, 15. i 
jac o cilgeee tee Mgt lUeitiey Kove aidfn', by 
coher Ali on. '9 selma el Net, te of (eret of 
Gia. ail gar wre, Wheme Cr lo eg hier, Tye Arey 
_ are me Pee er eid, fal, 
de bl Ly (fe T', ced writes om Sebljg ya 1m Law, 25- 
dee, emir 1 veel 4 Elluey Peefian, ame 
Troyer eta ay Fe jyent OF Van Livewalomgy te a Penow 


not in his owst proper Dieve— or Provinee wal 
~tifhers Of « fourfold Kind or Same, and ae = 
ijt Perfons to be fummen'tin four Syemcral Cwibe 
according to the Come Law, and whawen, ah 
Aifens prefam'd to he Dhemmuble a} Malic; 
and when not, 17. The Configpsee af ‘Sora 
fom, ths Wo dufinitise Sentence ‘ahd sent an ab- 
feat Perfon, without Conteftation of Suit, « oP 
fon abjeet for a long Time, and rogufins esas -* 
a Citation, depriv’ of his Senefice or Dign —_v 
Efpecially if fo without « jult amd newnflary — oe 
without the Bifhop’s Lease, 504, yt 
An abjeat Perfon to be cited to an Blefion, if ic 
may be with Convenience, ethorvite the Pheticn = 
be caffated, unlefi he aftermands comienta Ge - 
the Judges abfet, the Sentence of thm muher not woliad, 
When, 313. A Clock sbjat in ise Sepsine ae time 
Pope ov his Bifhop, not to he dariv’d ef haw Bemek, 
4nd. Nor if abfest on the t00se aff Goudy in the Lins’ 
verfities, 443. But if in an vere, < \oet ag 
= vin, —_ tore iin, _~— 
Aifanc: OF the Hupbard trom. tiie flue, 
ceflary to caufe a Diverea. Bir mans we _ =4 
Sulters any qreat Dered sm tue iia af tea ae 
he is to be reeell’d, 493- il : 
ABSOLUTION what; in cele Arum tat 
AMOMY Ciel! aims, Cuties, areih (beim, 10h aa a 
Yixdicod whet ; Rules shout wy eee Wite jeay pine i 
cife ic, acd who nar, de Gime Fo he Poa - 
the World, iow whet Sed, ci Amemiliay — a 
ftiled Lita Mls, Vatret 5 tg may premier 
it, and the Fovm of it, Tit ote Wap, omg 
the fivlt Perion rot more gesmmertixnn Sas | . = 
The ufual MMe tiosatty for ‘in Weal chee tari 
whar, = weet el — oy =f tomer eh amen ierege 
Wapreffions, a 
Aifeietom, Pejwitentinl ow (lariat 


Se a | 
Reypsrtaice aah iD ; , 
19. The iy Ail Si ae ve win trek, 


teri dal is Opa of <4 
dyputts it, etal hig Optet es A a ey Magy | - 
farta'd by 6 Lepinas Farin <i ree iil 

kor FSS WY, whap| 1 sires a Se 
ee a ee 
wig hy Meng. bP oe fae a 
evens, + ain Ams Cad amiga 

: stow ha Teh ehtnat te mer : 

A Cymsl ty lad 1o be at einen 

vanes — 


The 


Counfel, &c- thereunto, faid to be an Acceffi , ib. What 
Things deem’d sili, hy Deis i in 4 
Court which has Cogmizance of the Principal ; 


when not, 213, 214, 438, 343, 515. 

ACCUSATION, what ; five things neceflary there- 
unto; and what, 22. The efficient Caule thereof ; be- 
fore and againft whom prefer’d, id, Who may pre- 
fey it, and the Matter thereof, 23. The Form of 
commencing it accerding to the Canoniffs, and the 
Way of drawing Articles thereon, #%. Five Things 
alfa requifite hereunto, and what, aq Who may be 


accus’d, ib. Caution to be given by the decnfer, and | 


far what end, 23. The fame Procef§to be obferv’d 
herein, as in all other criminal Causes, #, Accufation 
twofold, and what, 7. 

External decufation, again divided into publick and pri- 
uate, 25. Publick Acufation either civilly or criminally 
commenced in Judgment, 6. 

Accufation most in popular States, and why, 26. 
Now difufed and forbidden in moft Places; why, 
and what fucceeds in the room of it, 2. A calumnious 
ccufation, how punith’d by the Canon Law, 27. 

ACTS, Judicial defin’d; and what Credit to be 
given tothem, 27- Called Publick.4#s on a: three- 
fold Account ; and why, 28. Such as require Wri- 
ting, what ; and how to be prov’d, 7. Whatif the 
Judge omits or refufes to have them recorded, ib. 
How and when they may be cancell’d and circum- 
dusted, i They perpetuate an Evidence after Pub- 
lication of them; and the Words thereof to be Nar- 
yvative, untefs, 1b. 

Adis, Preparatory; what, 29. dis, Acceflory; 
what, 1. Who to have the keeping of Fudicial Atts; 
when, and of whom to be demanded, i, 48s Proba- 
tory what Evidence, ib. Whether the Judge's Affer- 
tion isa Proof of Fudicial Ads, ib. AL fuch dfs to 
be fped in Publick Court, and in the Judge’s Pre- 
fence, 30 

Ags Extvajudicial, what, and how defin’d, 30. May 
rather be called Fués than Ads; they are ex Officio, 
ih. An Appeal. an Extrajudicial 4%, and why, é 
Confirmation of an Elegion the fame, id, 

ADMINISTRATOR, how ftiled in the Civ? and 
Cann Laws; whence fo called in the Common Law, 
and how defin’d, 30. Has the Office and Quality of 
an Executor, 31. Refufing to take. Letters of Ad- 
miniftration, the Ordinary may officiate ; dying, his 
Executors not Admiwiftrators, 30. The Time for 
granting Adminiftration by the Civil Law, what 5 not 
regarded with us, 31. 

ADMINISTRATION, origivally a remporal A&; 
came. to the Church by the Grant of Princes ; and 
and how granted by the Civil Law, :d. 

Admipifiraior liable, tho’ not named in an Obliga- 
tion; and why, i May be call’d to an Accompt 
by the Ordinary, 38. A wide Difference between 
an Admiaiftrator once, and one never Jawful; as there 
is likewife between a Sentence Declaratory, whereby 
Adminiftration is made void, and a Sentence of Repeal, 
allowing it good till vepeal’d, 31. 

Admidftration, when admitted ; and in what order 
to be granted, 33, 34, 35, & 36. The Half Blood 
in equal degree with the whole Blood, 35. And 
who next of Kin; granted by a Batchelor of Law, 

cd, 163 May be revoked for juft Gaufe, 27. 

ranted (pending a Caveat) a juft Caufe to revoke it, 
i  Obrein’d by Collufion, void, aud repeals not ¢ 
former, 38. It belongs to the Provincial Metropolitan, 
when. 37, 534 } 

Archbifhop grants <Adwiaifiration of an Inteftate 
dying beyond Sea, 37, Having Goods in England and 
Ireland, feveral Adminiftvations to be granted; the 
fame thing, having Goods iu the {everal Provinces of 
* York and Cant. ib. Granted by the inferior Diocefan, 
wheve there are Bona Notatilit, and afterwards grant- 
ed by the drchdifoop; or ¢ couverfo, how they Shall 
operate, i. ‘Phe Husband Adminiftrator of thé Per- 
fonal Eftate of the Wife dying Inteftate, 33. No 
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Adminiftration produced, the Book of the Feelef. 
atlizal Court Evidence, Pofea, Adminiftration 
granted where there is a Will, an s named 
ane thu’ conteai’d, void ; aud not made good by 
a fubfequent Renunciation of Executots, 38. When 
Adminiftration not void, bur voidable by Sentence, 
#. Adoxiniftrator during Minoricy, his Power, and 
when it fhall ceafe, 36. This kind of Adminifira- 
tiom- not within the 21 HL §, to be granted of ne« 
ceflity to the Widow, ib. 

ADMISSION, and the Form of it; and of the 
Writ de admittendo Cleric, 39. A Clerkedéfiring Ad- 
mifids, what bound to d6, i. 

Adem Jion, to whomit belongs; a Bifhop herein not 
a mecr Minifter, but Judge; is. In what Cafes he ma 
refule Adniffion, 39, 40, & 41. Whena Bifhop fhall 
be deem’d a Difturber for refufing to admit, i. Ler 
ters Parents touching Admijfiom what; whether ne-~ 
ceflary ; and what they ought to contain, 42, 

ADULTERY, and the lias Law touching ir, 42. 
Thi and Wioredom often promifcuouthy ufed * the 
es inary ft i, 43. Defin'd, - how ic may 

€ committed, id, € Etymology of the 
cording to Ifdore, 2b. Ys ~*- & 


Adultery general and {pecial, and what meant hereby s 


.wa how it may be committed, ib. A Crime of a 


mix’d nature, and how many Ways ir may be im- 
peach’d, ib. None under 25 sae Uf Age - by cha 
Civil Law impeach it, but in his own Cafe, 44 ‘The 
Husband not bound to inferibe himfelf to the Libel 
as others are; a Time limited for the Acenfation acai 
Determination of the Caufe; and what, i Who 
may be accufed hereof, and where the Plea ought te 
be commenced, #4. ‘The Plea may be brought either 
ws - criminally is and for what ends, 7, 
ultery very difficult to be prov’d, and wh 

fafficient, 44 & 45. The Odioufnels Of this Grins 
among all Men ; the Confequences and, Punifhments 
of it by the Cin? Law, 45 & 46. The Punifhment 
of it in a Clergyman according to the Canen Law; 
a jut Caufe of Deprivation, 47. : 

Adultery more grievonfly punifh’d in Men than 
Women by the Cann Law, 48. A Divorce 2 Viweuls 
Matvimoni;, ox a Choral Separation, a Punifhment 
alfo for Adultery, ib. Lofs of Dower another Py. 
nifhment; and how punifh’d in Protefant Countries, 
49. The Woman alfo lofes her Raraeit and Paraphen 
naria, ib. 

Adultery infer’d from the Woman’s fide, an 
from the Mans, 49 & 51 Marriage tA 
prove, before Proof of Adultery; and the ‘Time of the 
red committed, 50, Prov'd by violenr Prefumptions, 
ih. & 51, 

Adultery generally deenrd a Spiritual Cri 
therefore cognizable in the Beclefiaftion! oo _ 
Row panifh’d by the Levitical and Saxon Laws 2B. 
Wi). the Conqueror alrers the Punifhment, and felics 
San ~ pare = i from the Bifhops; when 
and where, ib. e Keaion why of a mix i 
ary in Eagland, ib, ae 

ADVOCATH, the Import of the Word: an 
to be qualify’d; the different Style and Tides we 
them, &c. 53. How they differ from Patrons and 
Proftors of Caufes, i. Their Office honourable, and 
the Bufinefs of it, 2 Of a vat extent in point of 
Knowledge, and who may be allow’d to pra@ife as 
fach, 54. Their Office of a publick nature, and 
therefore Audience not to be deny’d them: but Ti- 
mited to proper Obje&s, 55. 

What Perions diiqualify’d to be Advocstes, and the 
Reafons thereof, 55. How they ought to , behave 
themfelves, and their Mifbehaviour punifhable, jz, 
The Judge to provide an Adwocaie for a Paster, ‘re, 
and may compel him to plead his Canfe gratis, 3p, 
The Judge to afcertaix the Salary, when any difpure 
about it; and how, 55 & 56. How to be fued for 
ib, A competent Salary, what, i Jj 
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Priet'. Ordem,298, A capable cf Tegan’), A 
ALIMONY, the Signification end Extent of the 
Term, 55. “Tle Law obli ses nog the Hustand to thie 


Allowance inony, if the Wite clopesor deere 
fram her wuitheut Defauls.af hi the How the 
Law concludes, if ic be a doubt whofe Fault 'tiy & 


What if che Husbend olfevs Caution for hi. furmie 
gpa Treatment of her, .b, 

The Marriase-Port:on promised, and nor peid, the. 
Husband not bound to allow hin Wife Alimony ; and 
the Resfon why; bue ither Parents afterwards le- 
come. infelegnt, cahenwife, & 

No to he sued for as long as the Woman 
lives with hey Tiusband, +, dimeeei cognizable in the 
Kcclefiattie | Court, and the Foam of pioCutetlos 
therein, See lee 

ALTRAGE, what; aac vwitense it hed its Name, 
6q. Ina large Senfe what it comprehend, whence 
it Wee, and to mhom peyable, i. Sea. Winter 
Tithe woel or Tithc-wees, fhall peli by thar Word, 
63. Tse grear Abule of siitarege, 62 "The. Word 
NOW FTOv Cw Os 3 

ANBATES, ov fj tz, whas and why-fo call'd, 
63. Intaedyged into line! vad by whom, and user 
whew Pratense, i Aftexwardsappropriaced to Popes, 
and the Keaton, 6g. Annulled as.to them, and qj<en 
to che Crown, by whom, 63. This Law repeal’d 
and varie ¢ tgmim, by whem, 4 : 

The fadslous Fxadtion of them by the Pope's 
Collectors, 63.5 An Office ereBed for them, by 
whom, 6g. Given to the Clergy by Queen dimer, a 
Ganmmayus's Notion of.them ; » great Grievance to the 
Clergy ; andwomplain'd of in Parliament, 64 Brought 

reat Wealth to the Pope's Coffers, ib. 

ANNIVERSARIES, what, aed how defin'd by the 


Cama 25, 19Ce 
ANSWERS PERSONAL, what, and how to te 
framed, 65. When to be exhibiced, and for what 
Purpofe; their Quality, &. i When twken to be 
ood and valid, when not, 66. Before whom to ec 
made, and what neceflary om the Refpiseieat's Pat, 
6 FI 
" Good Causons, about thefe Anfipers, 66 & 7. 
The Party = bound to anfwer aan 2 = - 
ral, ohfrute, captious, criminal, Soe. 67 i 05. 
oe PPALITORS, os they are, their Office, and 
how they ousht to demesn therfelves therein, 0 
What anciently called in Latte; among the Re- 
smats chefon out of a College or Body-Bolieh; and 
how punifh‘d tor thei Oifences hy the Cis? Law, 03. 
What row fisied in ow Boole, and the paoper Buit- 
nefsof them, s. 
ch Provinial Canon in Lindimed touching them, 4+ 
snonhes coanaanieg them, 69. tings ieee 
zo have more than one 1 Appaatat, he 
: redrefed by « Modem 
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An .dpedé tory Label to conrain four Thingy: ad 
what, 75. ‘The Word .dmeds nor of the Sahiteaec of 
an appeal, but an Equivalent ferves ih Mp tm CF 
of Low a general Agpesl mid; nor by tec Go 
Law ; and why, rb. A Cuitor gett the Sidplinemls 
not gocel Lut Apeiult dawdemtals Ocheewite, 

Alaeiite appeals -alid by the Cast, new qp the 
= ha rye ‘The — 7a ie 

rom t lcat-gencral ithe Lifhop ; why, 

Arpanls faeour'd in Laws The ken oe 
Where they lic, and where not, is The ferse of 
this Claule Agel latee remand and yehen to be untart 
ed, im A Leente do fates canmarufe this GlauSe, 77> 
The ERGs of it, ie Agemils to be admitted, veheo 
and when not, @ and afrer what wenner, >>. 

Rath Appellants, how to be punifh’d lye tive Cid 
and Cana Law, 7S. The Judge sdemtting vaih .<:- 
feels likwwpife to be panith’d, 79. Wor lawtal vo Ja 
pet! from the Prince’ySentence; and why : beta Mae 
wew may be had of it, uh 

An utter! from captain Heads of a Senterat, aad 
quictcent «s te other, 79. & Sy geealy new iterbedh tw 
# Perion {wearing de psestele jari, GU. ae 

The Time for ledsing Ajprsls by: the Cimet sad Cate 
mee Law, aodbpog $3.0 12. 80. Howe curtemt, & 
—_ — Vo i them now not in nit, i 

¢ Confequcnee.of net prntdieutiiny wget, the 
h rm for Profewutinn, ame py Borg . 
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The Defertion of an wdgped, whar; and what ful- 
Jow; theremn, @: § fe A Pesfond 


t, thereby w. leg Appeal, 85 ? . 
dt, thevehy waves: Leg mal, B36 ~ 
Plumstead, ty Made to the Janqean © ; vwhes ; 
wadin What Qedes te vy aiedie, 2 
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A cotventent yearly Allowance t 
Relief of the Poor, and to Support the 

APPROPRIATORS, ftiled Proprietors, 
for what Ends dpprepriations made, 
tution, 87. Whofe Confent neceffary, and what ro 
be done therein, ib. How they might be diffolv’d ; 
and how they came into the Church, 88 ‘They 
much impoverith’d the fecular Clergy, 7b. 

Statutes made about them, 86, 58,89, 90, How 
far exempt from the ordinary Jurifdi&ion, 89. Their 
different Borms, $8. complain’d of by the very Popes 
themfelves, ib. Petition’d agsinft by the Commons. 
Av what Time moft inufe, $9. 

They belong’d to fpinitusl Corporations, $9. ‘The 
Difference herween Appropriation and Impropriation ; 
and how many Impropriations now in England, 90. 

ARCHBISHOP, whence fo called; anda Deferip- 
tion of that Dignity, 90, What Ditterence berween 
him and a Metropolitan, 93. How antiently ele&ed 
and ordain’d; and how at prefent, 91. In Exeland 
the King has the Naming of him, and chofen by 
the Chapter under a Pramunire, ib. 

After Ele&ion, Confirmation, and by whom, 
Then Confecration, and the Pall in Popijh Countries, 
92. Wot to exercife his Epifcopal Office rill then, 7. 
His Pawer over his Suffragans, Not to attempt any 
Thing without their Advice, ib Cannot Depofe a 
Suffragan by the Pepal Law, otherwife by ours, 7. 

udrekh Joors may compel Sxffragans to adminifter Ju- 
flice, if negligent; and how, 93. In what Cafes they 
may call Caufes to their Cognizance, solente ordinario; 
on their Power in their Vifitations, 7. 183. 515+ 
whether they may cite a Man out of his own proper 
Diozefs, 182. 

The greut Antiquity, Precedency, Privileges, Style, 
and Precingts of the Aechbifhep of Canterbury, the firft 
Peer in England next to the Blood Royal, 94, In 
what Cafes he has Power over the Archbifbop of York, 
95. Was leratus natus, ib. a 

The Origin of the Metropolitan See of York, to- 
gether with the Style, Precedency, and Precinés 
thereof gg & 95. ‘Three drchbifhops formerly in 
England and Wales, ih 

ARKCHES-COURT, the higheft Confiftory, and 
why do called, [192]. Its great Antiquity, Jurifdiion, 
ec. ik. 

ARCHDEACON, the Bifhop’s Minifter; ought to 
be in Priefts Orders, 95. Next to the Bifhop and 

hancellor in Dignity, i. Not removeable at the 
Bithop’s Will, =a why, 96. Why fo call’d. Who 
jubjettto him, and what his Office, i What he can 
do, and what not. His Office not a meer Function, 
1b. He has Lecum in chore, 99. 

Archdeacons, when firft inftirured, and for what 
Reafons 95 and 97. ‘Their Jurifdi&iion grounded on 
what, & Originally derived from the Bifhop, z, 
‘Pheir Cure of what Nature, 96. Whether bound to 
read the Articles, fub{eribe the Declaration, Sc. 98. 
The Cane Law touching them in refpe& of their Vi- 
fitetions, 95. Whether they Vifit of common Right, 97. 

What Remedy, if an sAschdeacon refufes to fwear 
Church wardens ele&, 358. 

#ecieziors by Prefeription, who, and how to be 
underitood, 97. 

ARCHDSE.at ONRY, whether a Benefice with Cure 
of Souls, g8. By whom given and how, 99. An Arch- 
deceom how. to be qualify’d, 98. 

ANRGH-PRESBYTER, id. Rural Deans, 205. 

ATTENTATES, what they are, and the Caufe 
theresf, 1co. When they have a Place in Law, and 
when not, 4. How they ought to be revoked; and 
when @ Libel is needtul thereon, 5 TheJudge may, 
es o“.ia, revoke them, «4 Inthe Pupifhment of them 
whar to be confider’d, it. 

SUDIEZNCE, or Court of Asdiexce, what it was, 
wheie kept, and what Matters cognizable therein, 

190). ’ 
AUMONE or Frank alaoigne, a Defeription theerof, 
11, Its Ufeand End, id 


=<, #- - ae tian, canta: 

ANNS Matrimonial defin’d ; te grees 
of them when faid to niy made, 

Si to to be previous to imony, = ‘The 


of them how tobe made; and rhe it ~ 
Praftice hereof” in Exgland, ib. Why to be done a 
the Churches, and in the Place where the Parents — 
dwell, % The wife Inftirution hereof, for what 
Ends, and on what Daysto be publifh’d, 102. 

BAPTISM, the firft of the two Sacrainonts; and ~ 
the entrance into Chriftianity, 102, What ir is, and 
how inftituted in the place of Circumecifien, 105, and 
what Things of the Subftance of Bapiyiz, 102 and 
103. The Doftrine of the Schools abour it, %- The 
Matter and Form of it what, aud what the Prieis 
Intention, vb. and 104, ; . 

The. EffeGts of Baptifia, and who may adminifer 
it, 1044 In cafe of Neceffity a Layman or Midwife 
may do it, by the Cason Law, i6, 

Of the Re-itération of Beptifm, 104 and 105. The 
ufual Times of baptizing adult Perfons, and why 
Names given in Baptifm, .b. ‘To whom the Impofition 
of Names belongs, &. 

Baptifm to be adminiftred freely, 106. An Evafion 
of the Priefts in this refpe@, id ‘Nor to be delay’d, 
and why, # nor conferr’d too baftily on adult Per- 
fons, ib. Raptifmal Church, what, 165. 

BASTARD, what by the Civil and Cavan Law, and 
how called, 136. The feveral forts of Baffards, and 
what they are, 107. Nor to inherit, 2. 

The Effe&s of Baf ry, ib & 103. Yew they 
might be legitimated, . ‘To what Jurifdi@ion the 
Tryal of Buftar'y belongs; propounded either incidemily 
or principally, ib. 

General Baftercy defin’d, 109. Special Baffardy de- 
fin’d, 110. Both of keelefiattical Cognizance, ac- 
cording to Lindweod, ib Difference between the 
Common, Civil, and Canon Laws, in refpecd of 
Baftardy, 109 & 110. Triable. by the Bifhop’s Certi- 
ficate, 109, 158, & 159. 

BAWD, whether, and where afionable for calling 
one fo, 4.38. Whether of {piritual Cognizance, 238,239. 

BEECH-TREES, how, and in what cafe titheable 
or nor, [506.] 

BEES, in what kind they pay Tithe. Vid. Tithe. 

BENEDICT, the firft Founder of the Cloyfter’d 
Monks, 374. 

BENEFICES, the manner of their firft Inftitution 
in the Church, the Nature of them in the middle 
Age of the Church, and at prefent, 111. What in- 
cluded under the Name of an Ecclefafliral Benefice, ib, 
& 112. Twofold, and what, i How delin’d, and 
the Reafons of that Definition, 7 ‘The Divifion of 
Benefices, and whether Dignities fall under the No- 
tion of them, id. & 113. The common Diftin&ion of 
Benefices, ii. Another Divifion of them, according to 
the Papal Law ; and what, ib. & 114 

Benefices, fome with orders annex’d to them, and 
fome with none, 114. Incompatible Besefices; what 
by the Cazon Law, 115. How the Competency of a 
Benefice ought to be confider’d, 116. 

Haney how long they may be void, 117. And 
how faid to be vacant, 116 & 117, A Clergyman 
not to canvafs for them before voidance ~ and the 
Punifhment of fuch Praftice, ib. How Benefices ane 
forfeited, 117. Not to be impair’d during voidance, 
495. Some appropriated to Bifhops; and why, 89. 
Not to be fold, Sce Simomy. Benefices with Cure of 
Souls what, and how to be obtain’d. Val Cllaio, 
Prefentztion, Exc.  Beneficrs without Cure, incampe- 
tible; by what Law,.ing. A Prebend no Bewejice 
with Cure, by the Caz Law, 112. Whar requir'd 
to m a Perfon capable of a Benefce, 114, And 
the Ways whereby a legal Title toa Benefice is had. 
Vid. Collation, Eleium, Noimination, Prefentstion, 8c. 

BISHOP, the Derivation of the, Word in Grass, 
and what is meant thereby, 118. His Office, und 
how to be qualify’dy i Anciently was uriverfiu 
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vom ot the Hletiicn a Hlealive. There in Enghnt 
ond efter what manner, A. 

The ination of Bykps claim'd by molt Chri 


frien. Frances: and why, 119 166. The Former of 

Prenky ¢ in Cammon, amt 
how long it continuad fo. St. Pasi's Dinesion tomely 
ing 2 Bifhop’s Quslitiaat.on:, se Three things atpe- 
c r aod what, i. 


A ledjtious bates, how to he puniff.’d, tee With- 
in what ume the kleGicn and Canhrmatiosg might to 
be made, 2. Whar he may do before Coniberation, 
and what ner, 2b Within what time to hy conie- 
erated, th. Pyéaching nor beneath the Offiie of « 
Byep, and how they deliver‘d their Sermons, 121. 

Peery cing hed MS. pF Bigap, and Refidence 
enjoin'd, é 12. 
thefame Charch, a. Tranflation of Byiegs, whether 
lawful by the Cire Law, 24. 

A, Buf may prove himfelf fuch feveral ways, and 
haw, donate His ae and jase, ib, ue 

e or deprive him, 12g, What he may do 
= Synod or Cauncil, A, Forbid to ‘aae ae 
temporal Sword, buc muft invohe the cular Arm, 
and when, is. The Bijbep’s Power and Office in the 
Ordination of Glerks, 125. In the Confecration of 
Churches.and Chapels, G4. 194. 

Bigeps canonically cleMed, and how, 127. And 
the manner of mgking them in Emeland, ib. & 125. 
Confirmation and Confecration done by the Arch- 
bifhop: and InftaHation by the Archdeacon, ib. Bijpps 
anciently iavelted per anusiin SF Lawler, 126. 

BLASPHEMY, what ; and how manifold, 130. Pu- 
nifhable at che Common Law, as well as in the Spi- 
ritual Courr, ik 

The various Punifhments hereof, and what by the 
Ciel and Gann Law, 131. No Punifhmenc for it a- 
mong the Saxes Laws, and why, ih The Canes Law 
not feyere cnough in punifhing it, becaufe, ib Capi- 
tal by the Fujftintan Law, 13° 

BONA OTABILIA, what; and to whom the 
Probar of Wills, &%, belongs, where there are fuch, 


aS ONIEACE Villth, the Colle&tor of the ad Vo- 
lume of the Derretals, xxi« . 

BOUGHS, of great Trees; whether ticheable, 

26.) : 
ie BOUNDS, of Parithes; anciently of Ecclefisfical 
Cognizarice, 4o$. Not fo now. Vad. Parijs. 

BRICKS, whether titheable, and in what Cafes. 

BULL, or the Pope’s Balls; whence fo called, and 
and what the Word Ballz in Latiz denotes, 131. 
How ufed and diftinguifh’d, 132. A Collection of 

them printed at Rawe, by whom, & + 

BURIAL, what meant thereby, as ftiled Cir fim, 
and who not admited thereunto, 13>. The Ule of 
ity and how introduced, and for what end, 333: 

The Abufe of it, 133. A Law made agginl cc 
manding Moncey for it, -5, This Law evaded by the 
Clergy, and how, ib. 4 . 

The Place where a Perfon bury'd, confider’d, 134. 
The Casemiutl Postion for Burial, what, il, A Cler- 
gyman how punifh’d for burying « Heretick denounc’ ‘d, 
in ficred Ground, 135+ 

Bizial, not to be deny‘d to any one, uniefs, 134. 
Bor on the fcore of Debts unpaid, The Cal 
Law touching Burial, and Funeral Kxpencen, 135, & 
136. Who has Right to licenfe it in the Body of the 
Church, ib, Something may be due to the Church- 

for Busial there, ib. , 
So one to pay twice for Rurigl, nor to pay for 
Corpfe through a Parifh, 234 $ 136+ Bite d 
‘eallen, and Aga its, be & 1376 
ing Banwsl of Keclefialtiog! C 
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Caution, 19S. Tn Pagid not code role by Poole 
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CANONRY, what inthe Gesfe of te C mma Tay 
gmk Sse) Meas tom whe, 2 Ant hom 
many Spevey of tiene, qm A EC Wwienae fa 
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a. 

Camet colliteral unto Bifhopy abel oagllit i Me by 
Orders, t50, To be refiienr, unketll mo The erebre af 
chetr Hifiep, 4. The Newber ef them, lew to he 
reftrain'd, end tor whar healon, 11. 

Tue ( ollatten of (rmmamrs, to verom it labome of! 
mr Right, ll, 

CANON LAW, when, and how intvedaced into 
Li gied, xi. Wherher it buy any Port of ther Laer of 
Wagltedl, exci. | ey ancleatly made hy che Hings 
of this Realm @ariour rhe Fos daw! 2 waite 
They were called the Kim 6 Cums, new tie ithe, 
xxxig They cenvat be made, nor obtize the Sabasdt 
without the King’y Aifint, xxevi. “Theg: map Tet 
be repugnant to the King’s Prevogative, wor tr the 
Laweand Cuftonis of the Kealm, xautii. What O= 
wes in force, xxx. They aie the Heeleliattiqa 
Laws of the Land, xxxiin 
_ Caren Law, what, sii. Divided, & Comey Apette- 
lical, of creat Antiqinity, tho" nor cenaine, te » Fr. 

Cams of Popes not ieceiwveu hue, ged tn waar 19s 
lances, xxxi. 

Such as hare nor been receis"d, or allaw’J, 4o tet, 
oblige, axxi. Ancient Crest cught ner (o ke Ste 
guinit prefent Lawsor Cuftoms, xxxiv. Jnwwhgt hae 
ner they ought te be obfer-"d, xxii, Tree may i 
annull'd by Laws, or bp seneral Hefake ar Cube, 
fi95) Modern, how far oser-relel by Cyitom, 
Eigo.] 

Caimes Pengl, how they oblige, pexadi. Whar 
Rules for judemg of them, ie dae. ‘The Power of 
making Caaws, hea qeanted Ly Parluieent, nail. 
They bind both Laity and Clongy, xexve. 

The Ditterence between a Lesrae, Pesmed Yuittic, 
Dogma, Sun&ion, Inteidicr, Ge xeweat near the 
Word Coma, in a lavge Senie, every Feelcthutical 
Confitution included, «& 

The Necelfity of the Casa Lave acknowledge hy 
all Nations, and fer vehet end, xaxe1. Sesarad Ar- 
tempts made ro intreducs the whole Panal Law 
heve, but rejected, xvwi. ’ 

The Interpretation of Cams, how to be namle, 
xxxuiil. 

Whether « Biftep an make them withngt le 
Chapter, or the Pepe damefent, xaxix. Soon Tishes 
Z. e —_ Law receiv'd here; nese aboli &. eek 
‘aslepee is 

CRNCELLATPION of Dendy wher: and lave 
many Wayt it may he done, 14t. A hema jane 
lation, What, 14:2, The Hilet and Coutceeweie al! 
Cancellguion, i 

CARDINALS, their Rife, and the Find of tholp 
Citalot 132. Endinesn to tite Causgh un Seren 

> fuperior to Ung! a0 tie 
ce (Bithoys, Uae at Heth eo lem thea 
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Thee INDEX 


Their Dignity in the Church ; and ave ufually Le- 
gates @ Latere, 144. The Form of their Ele&ion di- 
retted’ by the Council of Befl; are now in the 
Pope’s Nomination, # Their Titles borrow’d from 
the Churches, or Bishopricks, whereunto they belong, 
ib, 

CAPELLANUS, what, 164. 

CAPELLANI PAROCHIALES, who, 4c9. 

CATTEL, in what Cafes titheable or not, (502 & 


503.) 

>" GATECHISM, whence the Word taken, and what 
it denotes, 144, 145. The end of Catehifing three- 
fold; and whar, i The Cuftom of Catechamens be-~ 
fore Baprifm to repeat their Creed, in what Form, id. 

CATHEDRAL. See Church, 167. 

CATHEDRATICUM, whar; and hew iv differs 
from Procuratious, 433 Whence fo called, and the 
Original thereof, i. & 434, 

CAVEAT, what it is; and the Eie& thereof, 
145. Three forts of Cav.ats, and what they are, 2. 

The Diikerence between the Canon and Common 
Law about a Caveat entred ina Beneficiary Matter, ¢d 
& 146. A Cavegt void, if entred before the Chureh is 
void, i, It is for the Bifhop’s Safety; and what he 
ought to do thereon, ib. 

A Caveat how long in force by the Canon Law, ib. 
Againft the Admiflion of a criminous Perfon to a Be- 
nefice, Security here requir’d ; and for whar Crimes it 
be entred, il. 

Letters of Adminiftration granted (pending a Ca- 
weat) void in Law, i But they may be granted by 
another, pending a Caveat, 147. 

CAUSE, the Etymology of the Word; and what it 
is in the Senfe of the Law, 147. How many Caufes 
confider’d in Judgment; and what they are, 

A material Caufé, what, ib. The efficient Caufe two-~ 
fold, and what, ib. A formal Caufe, what, and how 
confider'd, 148. A fubjfantial Canfe defin’d, i A na- 
tural Caufe defcribed, if Whatan accidental Canfe im- 
ports, 2 A final Caufe, whence fo filed, and what 
itis, 149. 

The Litigants cannot waye the material Canfe of 
Judicature, and why, ‘2, Nor can they renounce 
the efficient Canfe, without an foley in Law, ih 
Waver of a formal Caunfe admits of a Diftin&ion, and 
what, i 'The fame DiftinG@ion to be made in a /xb- 
frantial Canfe, as in the foregoing, 150. A Diftinétion 
likewife to be made in a aatural Caufe touching a 
judicial Procefs, &. 150, but a Waver may be of a 
final Caufe, ib. : 

A judiial Caufe defin'd ; is twofold, and what, 150, 
How ic differs from a Controverfy, Negotium, Inflance, 
&%c. sb. & 151. The Inflance of a Caufe, what; and 
how faid to be perempred; and when current, 7}, 

When a Caxfe faid to be plenary, and when fum- 
mary, ib, & 152. in every perfonal A@ion, a twofold 
Caufe of Suit, and what, #%. A Caufe is either Civil 
or Criminal; and within what Time to be deter- 
min’d, 153 & 154. and of what Moment each, id. 

CENSURES Erelefiafticai, what; and why calfd 
a Punifhment, 155. Whether the Church has this 
Power ; and who may exercife it, i The end and 
efficient Caufe hereof, 7b. 

A Crnfure how many fold, and what contain’d 
therein, 155 & s%56. Weicher Irvregularity, Depofi- 
tion, nor Degradation, hereby intended, and why, id. 
A Cenfure infliced by Law, and a Cenfure infli&ed ty 
Mon, how they differ, and what they are, 3. 

A Cenfure late Sententic, and a Cenfuve Sententia fe~ 
vendé, Whit, 156. and how diftinguith’d, 157. The 
difference between an Ecclefiaftical Cexfure and Seve- 
oity, ib. and likewife between thar and an Ecclefiaftica} 
Animadverfion, ihe 

CERTIFICATE, what, and how to be granted or 
deliver’d under Seal, 157. What it ought to contain, 
and how many Kinds thereof, 158. Bifhops Certifi- 
rales to the King’s Courts admitted in what Cafes by 
the Common and Statute Law, ib. and when not, 7d, 

A Certificate of Excommunication moft in ufe, and 


why vor more io, 198. ‘Three Phiags requir'd im fach 
Centiffcare, and whut, ib, How this Certificate in foch 
Cafe muft run, ib. Not neceffary to exprefs the’ par- 
ticular Cauie of Excommunication therein, unless, 2, 

No Inferior under the Bifhop to certify but in the 
Bifhop’s Nathe, i. A Certificate touching Bufturdy nor 
traverfable, 159, 260. Thefe Certificates of Excom- 
munication for Contumacy, do only generally men- 
tion the Perfons Difobedience, id. 

They may be made before Confecration of a Bi- 
fhop, 260. and by whom during the vacancy of a 
See, ib Not to be made under the’ BiMop's private 
Seal, 261. The Reafon why an Archdeacon is not 

ood, il. The Bifhop, or his Vicar-general, to certi- 
y the King in Chancery, thar the Party has farisfy’d 
the Chureh for his Contempt, Sr. 461. See more of 
this under Excommunication. 

CESSION, what, 519. and where cognizable. A 
Benecfice fo void, the Patron to take notice of it at 
his Peril, 387. 

CHANCEL, what, 455. and by whom to be re- 
paid, 457. Whether the Chancel comes undéy the 
Word Eichefa, ib. A Rate made for the Repair of the 
Chancel draws & Prohibition, and how, i Why the 
Parfon chargeable with the Repairs hereof, 458. Ia 
whom the Freehold thereof, 136, 

The Chancel reckon’d among Chureh-Buildings, and 
a Sequeftration lies for Non-Kepairs, 459. 

CHANCELLORS, what; and how anciently ftiled, 
and how and when introduced into the Chureh, 160. 
Their Office and Qualifications heretofore, #. Dis 
ftinguifh’d from Commiflaries, and how, «. and like~ 
wile from aVicar-General, and # Principal Official, 
ibe 

Chancellor, now a Vitar-General to all Intents of 
Law, 161. By whom the Bifhop may be éompeil’d 
to chufe a Chancellor, ib. 

No one to be admitted to this Office withour s6od 
Knowledge in the Civid and Canon Law, 161. Other- 
wife in PraGiice, 160, Who to examine his Sufficiens 
cy, 161. and how removeable, 5. & 162, His Office for 
Life, if the Grant confirm’d by Dean and Chaprer, 
161. 

Chancellors not to be marry’d Men by theCama Law, 
otherwife-now by a Stature Law, 162, 163.. within 
the 5 & 6 E. 6. « 16, again! Buying and Selling 
Offices, ib. What matters Cognizable by them, 160. 
They have the fame confiftorial Audience with Bi- 
fhops them(elves, 163, 

CHAPEL, Whence fo called, what it is, and how 
it differs from a Chapellany, 164 How it lofes the 
Name of a Chapel, 2b. Ye may have parochial Rights, 
and how diftinguifh’d from the Mother-Chureh, #,. 

How many kinds of Chapels, and what, 165. Cha- 
pels of Eafe, what, 166. Not exempt from) Vifitation, 
ib, ‘They pay Procurations, 165. and contyibure to 
the Repairs of the Mother-Church, 166. "Not to be 
built without the Bifhop’s Confent, 164,” 

CHAPLAINS, whether the King, Queens, Prince, 
and Children of the Blood Royal, may retain as 
many as they pleafe, [417]. How many the Arch-Bi- 
fhop of Canterbury may retain, ih. and how many re- 
tainable by a Bithop [417, 418]. And how many by 
a Dube, Marquefs, Earl, and other Perfons of Ho~ 
nour, 2b. 

CHAPTER, what, and the feveral Acceptations of 
the Word, 199. The Bifhop’s Council, and of what 
Perfons it confifts, 200, A fpiritual Corporation, 
and to what ends, ib Of common Right Guardiaus 
of i“ Spiritualties during the vacancy of a Bithop- 
rick, 125. 

The Original of Chapters, 200. Rural Chapters, what, 
199. The Chapter of a Cathedral Church confiderd 
in a twofold Kefpe@, and how, 201. What ic may 
do, and whatnot, id In fome refpetts a diftina Bo- 
dy from the Bifhop, and is orhers not, ib. 

Chapters not capable to take by Gift or Purchafe 
without the Déan, 19g. When faidto be aflembled 


Capitulariter, 204. 
CHAUN- 


The INDEX 


CHAUNTRY, what. certain Dilfermmee in Law 
touching Chawines, Cndoertage Prvedi., what, 1, 


et, 168s 
166» — » & —72+6 
CHEESF, in whet Ca& to he tithed or nar, su. 
CHERRY TREES, mbere adjude'd Timber and 
Tith-fiee,[ san. . 
CHICKEN, how Tithable, or not, T5a4 
CHUKCH, in Latic filed Eacgix, bux ieueral 3i 
nifications, and what, 166. Propesly tara'd Rah; 
rated, Four forte ef Churehes, snd 
Wherein they differ, #4. 


Clamies Cathedral or Collegiate not to be void cf a 
Prelate above three Months, and wharf fo,168. When 
3 Chand Cid ro Lelong to a Perfgn. plone cure, tb. 

The Immunitiet and Privileges of Ciewsles, a & 
169. How and 
Some Ciar.ées not fubjed ro Archdeacens, and what, i, 
Under the fimple Appellation of Cownk, what meant, 
16}. 

Aiother Causk, which, 165. Ta whem the Free- 
hold of the Civab is, 136. Clurekes numerous in 
Eagloed before the Nerat« Times, 167, 

The Word Cisuh taken for 2 particular iffembly 
of Men, as the Church of Curisth, Oe. and by an A- 
bufe of the Word for the Clergy, 16;. Likewife 
Sometimes for the Febrick itfelf, 169. 

CHURCH-WARDESS, whevem their Office con- 
fi, 170. ‘They do nor take 2 pavcicular Oath on 
every Prefentmene, but do it by virtue of their aene- 

zal Oath, : Not apiritual Perfons, tho’ their Ciffice 
Ecclefiatical, 171. 

Chunk-cardcns, necellary Promoters ; may have an 
Adtion for Parifh Goods taken away, yat cannoc dif- 

fe of them withoat the Parifh’s confent, 171. They 
are removeable at Pleafare for Male.fcemnce, if. 

Preizription to chufe chem for twe Years continu- 
anew in their Office, whether good 174. What Re- 
medy for Parifhioners «gainit them, i May have 
ao Aciso for aalling sey Seatuin Churche-, ib. May 
have an Appes! of Rubbery far Sacrilgge, jb. Cltenill- 
scatdeas Muy hinder Difordem, &-. in the Church, 
and Church-yard, dung dizine Sersice, 171. By 
whom to he ele@ed; and whar Remedy sf the Ordi- 
nary refuses to fwear them, 353. ‘What Power they 
have touching Sest~in Churches, 484. Whether they 
wre a Corporation in Law. 

CHURCH YaRD, in Latin ftiled Catmiterian ; from 
whence deriv'd, and what it fignifies, 172. Confe- 
crated for feveral weighty Reafons according to the 
Papal Law; and what, ih Nort lawful at this Day 
to bury in.any other Place then in Church or Chureh- 
yard; and why, 173. | 

Chureb-yard, to bedivided from other profane Place 5 
and fence: about for what ends, 173. At whole 
Charge, 174. To whom Trees and Herbage growing 
therein dohelong, it. Whether the Re&tor may cut 
down fuch Trees for other Ufe, than for Repair, of 
the Chancel ; and what Penglty if he dogs. ih 

Char bh » the Invention of she Clergy fer the 
fake of Gxin, and the Supevttitiou, Ufeof them, 172 
The Extent and Compal cf them, 173. Whar Pri- 

uilage? and Immunities they enjoy, # No Buildings 
ta erefied therein, bur fuch « helowg to the 
Clery, # No kighting or Brawling to be therein, 
nd uncer what Penalzy, he The wreehold of the 


Church-ya;c in whem, j ‘ 

CiRC! AIDUCTION of « Citation, what itope- 
yates, 156. a Catena tpais ot the Term, not in 
Canfes of 


> be 
CISTFKCIANS doithargd of Tithes, i5e8!- Their 
Privilege in Ralisa of Sena’ 
CITATION, waat, acd how ancieatly made ac’ 
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vital aud hinwied, to find « Perien to shgute hie 
Apprvtanee ; and what a lasptul Ioagindeeest, i. 
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(itstion je Tomi valid, and how cantider'd, . 
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sabes either Sample or stor 
fin'd, i796 The fivit ant prattivd with uy and he 
ait mese three ways, end alter what masnee, i. 
The judgei Monitiun a Pestimptery Cleetios, 
Citations vis © mutts to et sifted Lip at 124 biialile 
Hows, aud how ! to remain, 14 _ 7 

C.tatians to be made to 2 laware 2, Gz, 126. 
Not teo narrow in paint of Ties, I~} TY « Pobfon 
cited to appear within 2 Time, devlaces he wal Gg 
come, what Ought to be doar, 178, 

The Punsfhment of a Terfon wted and not speemar- 
ing; and what ig = legal Appesiemee, i79. In ne- 
Speirs of Excommumizatis sma Seque&swion far Soa 
cqpeemaeey 2 Leitietion to he ums, and inat, ui. a 
182, 


74 Citaten, a Notcer of natyral Right, and may te 
either by Pragltaation or Meffonger, 180. A ditto 
MOniiory reigpetite to every Judtemd ag, ih A Cite: 
tion how to he provid, & “In conten ial ABe, ont 
Citation onMonizion enough, &, ¢ Validity of 2 
Citation, onwwhstat dependy i. $0781. Wo tite- 
tion valid by the Ganon for move than four Persam, 


WhatPerfons may-not be sited, 1$1. No Periin 
to be aed our of the Divwuni of JaridiGion, where 
he alin =~ ~ isa The Penalty fer esting 
a Perfon, ii. ‘This does pot refirrin che Preregatta- 
Court for Wills, 23% iA > 

CLEMENTINES, by vhem colluded, pa wh'd, 
avd why fo esll'd, xxiv. How queted and seferrd 
tO, ce 

CLERGY, or Clarks, why fo called, anc-hat 
they arc, ry. The Orler of them in the Reso 
Church, and how diftingwfh'd, i The lowe De- 
gree ct Clevkwin that Church, what, 1$5. Who in- 
cluued under the Appelletion of Clerka in x larye 
dente, and who-in a Rriet Senfe, a 

The Oslice, Duty, and Consapfgtion of Clagmen, 
what, 150. Keitrain’d from ciel tmplepmency, and 
to abitsin from Gaming, «nd all Theatvicgl Play y and 
Paftin.es; and from the Compary uf Women net re- 
lated to them, ob 7 

Climy tornedams to Larp Camgubicesin publick, tho’ 
narin -— 3607-4 Procifien for them ~ 4 
tual veity, &, Roe vefeem’d by Canons no Imeonts~ 
newcy, 4 ‘The teaadeloas Liwge ot 
a The Prreileges acd ¥, 
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The 
» COAT-ARMOR in a (Church, whether AGions 
lies againft fuch as pull’d ix down, and for whom, 


86. 
i COGNIZANCE Ecelefiaftical. Vid. Ecclefiaftical 
Crimes, 237 

CODE, of the univerfal Church, when it had its 
Rife and Beginning, ix. What ftiled. Who the Au- 
thor and Compiler of it; and what Canons contain'd 
therein, i, and by whom confirm’d, x. Several Edi- 
tions of it, and what, 7. 

Code of the African Charch, what ; from whence col- 
le&ted, of what number of Canonsit confifts, and by 
what Council confirm’d, x. Wrote in Latin by an un- 
certain Author, tranflated into Greek, and inferted in 
the Cede of the Baftera and Weflera Churches, i. 

Code of the Weftern Church, what Canons it con- 
tains Ufed by the Brizifh Church, when; and by 
whom abridg’d, xi, The Greck Code tranflated, by 
whom, and how it differs from the Roman, ib. 

CODICIL, what, how defin’d, and its Etymology, 
528, The difference berween it and a Tefament, ib. 
How many ways it may be made, 529. By whom it 
may be made ; and what neceffary thereunto, 253. 

Codicils may be made in Writing, or without, 528, 
by a, Teftator, or Inteftate; reputed Parc of the 
Teftament, whether made before or after the Tefa- 
ment, 929. Military Codicils what, 528. 

COLLATION, a Term of large Signification, and 
what it denotes, 188. Twofold, and how; and by 
whom to be made, i. How it differs from Prefen- 
tation, 189: From its efficient Caufe twofold, ordina- 
vy and exirscrdinary ; and how thefe happen, 7). 

What Time the Ordinary and Metropolitan have to 
collate in; and how reckon’d, i Where and when 
the Bifhop may collate, and when not, 7% & 333, 


Collation is in the right of the Patron, and taken 
for his'Tarn, when, 331. who may collate to Bene- 
fices laps’d, during the Vacancy of the See, 333. but 
not to Prebends, and the Reafon why, 7. 

COLLEGIATE Church, what, 167. How long 
it may be void of its Prelate, 168, 

COMMEMORATIONS, what 5 and the good Defign 

thereof antiently, 190. The great Abufe of them in 
after Ages, ih Our Obfervation of Saints-Days de- 
tiv’d from hence, 191. Commemoration of Founders 
and Benefa&ors obferv’d by Colleges in our Univer- 
ities, ib. 
i COMMENDAM, what; and when a Benefice Seid 
to be fo granted, 19% The Reafons aflign’d for Com- 
mendams, ib. Commendams in procefs of Time two- 
fold, and what, id.&& 192. Afterwards of a threefald 
kind, wi. Semeftval, Perpetual, and Intermediate; and 
what, 2b. 

Commendams, their Rife in the Church, and the 
Evil enfuing thereupon in after Ages, 191 & 192. 
None to grant perpetual or intermediate Commen- 
dams befides the Pope, tho” the Bifhop mighr grant 
the Semeftral, 193. ‘The Difference between a Com- 
mendam and Prefentation, 7. 

Some Obfervations on Gommendams, and what, 193. 
The Differrence between a Commendam capere and 
vetineve, what. A Diftin@ion for the Benefir of the 
Pope, 2. 

Commendams firft known to the Common Law, 
when, if Their Nature not defin’d by that or the 
Statute Law, and therefore to be expounded how, 
194, Ought to be interpreted in the ftriftef Senfe, 76. 
How ftiled and condemned by fome Cawoniffs, i. The 
King not to grant them to enrich the Clergy, id. 

COMMISSARY or Offcialis Foraneys, what, and 
how diftinguift’d from Chancellors, Vicars-General, 
&-. 160 & 162. His Commiffion limited, i Not 
grantable for Life, tho’ confirm’d by Dean and Chap- 
ter, ib. 

Commiffsry may be a Layman, 163. His Power and 
Authority what, it A Commiffary-{hip inReverfion a 
void Grant, id. é 

COMMON-PRAYER. See Liturgy. 


INDEX 


COMMUTATION of Pennance, what; and when 
it firft came into the Church (413°. How juftify’d” 
by Law; and the fhameful Abute of it reform’d by 2 
Conftitution, [414.] 

COMPOSITION in reference to ‘Tithes, what the 
Law therein, 508. Whofe Confent the Parfon mult 
have to bind his Compofition, is. No Compofition 
valid by the Canon Law, for lef than the full Value of 
Tithes, otherwife by the Common Law, ib. 

COMPETENCY, to be allow’d the Minifter, or 
Curate, and what, 510, 512, 

CONFIRMATION of anu Ele&ion, what. By 
whom to be perform'd, and what to be done thert= 
in, 243, 244 A neceflary A& to give a Perfon the 
Exercife of his Right, i 

Confirmation, an A& of Epifeopal JurifdiGion, and 
granted by the Chapter, during the Vacancy of the 
See, 7). Otherwife in refpe& of the Ele&ion of Bi- 
fhops, Archbifhops, and their Superiors, id. 

In Confirmations, who to be cited, and how, 245. 
The Form of it, 128. No Bulls of Confirmation to 
be fued from Rome, ib. 127. 

CONGE D’ ESLIRE, what,127. The Original of 
it, and reftri&tion thereof, 2a1, 

CONIES taken in a Warren, whether Tithable, 
[504], not fo of common Right. 

CONSANGUINITY, who faid to be of it, and 
how prov'd, 326. 

CONSECRATION of Bifhops, what; and how 
perform’d, 127. On what Day to be done, by whom, 
and within what time, 195, 196. 

Confecration of Churches, how antient, and the De- 

nition of it, 194 The efficient Caufe thereof; and 
who has this Power of Confecration, ib The con- 
trary to Confeeration, what, and how it happens; 
and “tis purged, id. 

The Subje&t-of Confecration, what 194. A Cenfus 
or Penfion to be impos’d at the time of Confecration. 
Why, and by whom to be paid, éh 

Confecration of Church or Bifhop not to be without 
Celebratioa of Divine Service, 195. In the Romifh 
Church how, ii. No Church to be confecrated with- 
out Endowment, nor after Confécration to be apply’d 
to profane Ufes, i On what Days a Church may 
be confecrated, 2b. 

CONSENT: of Parents, whether neceffary to the 
Marriage of Children, and by what Law, 362. Con- 
fent of Parties effential to Matrimony, 361, 362. 

CONSISTORY. See Title Courts [igo]. 

CONSOLIDATION of Churches, See Uniox of 
Benefices, 516. 

CONSULTATION, in what Cafes it has been 
granted, 212, 214. See Title Prohibition After a 
Confultation a Prohibition lofes-its Force, 437. No 
Confultarion for Perjury, unlefs the Matter whereon 
the Perjury is grounded be fpirimual, 522, 

Confultation deny’d in feveral Cafes, and what, 213. 
Where a Confulration awarded after a Prohibition, 
there no new Prohibition to be afterwards on the 
fame Libel. 

CONVENT, antiently a Corporation in Law, 12. 

CONTESTATION of Suit, the fame with joining 
Iffue in a Caufe, [789]. 

CONTUMACY, what required to render a Man 
Contumacious, 196. ‘The Plaintiff and Defendant's 
Contumacy confider’d, i. & [189]. Juit Excufes of 
Contumay, What, ib. Contumacy defin’d, of a twofold 
Species; and what, ib. When guilty of veal, and when 
oF feign'd Contumacy, ibe 

Several Punifhments iafli&ted on contumacious Folks, 
what by the Civi/ and what by the Canon Law, [iyo]. 
Contumacious Perfons bound to give Furatery Caution 
de parendo Furi, ib Contumacious Perfons in one 
point, tobe cited in another, unlefs Costumacy often 


-Tepeated, ib, 


Contumacy again divided in point of a Man’s hiding 
himfclf, not defending his Caufe, and appearing 
without Inftru@ions in the Canfe, [19¢e]. Contums- 
cious by departing the Court’ without Leave, id, 

In- 


The PN DES 


Tnfasls, Minors, Madmen, Sr. mer guilty hereo!, 
why, | . ' 

COLTS, how Tithable, “esi 

CORN, the Lew in refergnce to the Tithe there 
ofy At. {soq). ‘ 

vA PSS not to ke prohibited Burial, 135. 

COSTS of Sait. See Title. Expencey of Suir, 


37 

"POURTS Feelefiaftiwal detin'd, and how deided 
rige, tyt] Swpeeme, which, 2. Suing Process from 
the Court of Raw, or other licoeetfultaes, a 
Premuer*, vb, . 4 

Court Of Delegates, depend on the King’s Commil- 
fion; and what Caufes to be heard therein ; and how 
the Commiffion granred, [191]. 

High Commgiew Court, by whom Founded, under 
what Form, and for what Ends, [191]. Now ato- 
lith'd by Parliamenr, «3. (fed to sl Purpofes, and 
what, [192] 

Courts intermedetr, what; and for what Cavfes 
eltablifh’d, (192). Court of Arches, whence {0 call’d, 
Tes Antiquity, Jurifdi&ion, and by what Title its 
Judge diftinguithed, és, ‘ 

Court of Audience, where held; its Antiquity, Ju- 
yifdi&ion, and the Judge’s Style, [192]. The Prerapz- 
tigesCourt, for what ends founded, and where held, :-. 
Bifhops Courts, where held, and who prefide there- 
in, id. 

‘Courts inf-riar, what fo call’d, how eftablith’d ; and 
their Juri(diQion on what grounded, [1y2]. Thefe 
Leal, and held within the Territories of the infe 
rior Ordinary, [193}. ' 

Style and Cuftom of particular Courts to be re- 
garded, [193]. Style of Court what, and how it 
differs from Cultom, i& Vid. P.fler. Style of Cost. 
Courts depending on Cultom, what, [192]. 

COWS yielding Milk, whether Tithe> due for 
their Pafture. See Title, Tiles, [502]. 

CRIMES Ecclefiattical. See Pag, 237. 

CURE of Souls, what, and how confider'd in 
Law, 113. How diftinguifh’d, #%. Some which had 
Chapels of Eafe belonging to them, 166, Thci: Privts 
tiled Capellanis, 164. 

Cure of Souls, tow limited ax to Power and Place, 

4. Every Parith-Priet admitted hereunto, 465, 

CURATES, who in seneral compriz’d under that 
Name, 113. The fame ins frit Senfe now, a 2 tem- 

oral Vicar formerly, $69, st1- Ought to he well 
chofen by the Reflors, 509. Examin’d, approv'd, and 
ficens’d “ whom, and their Allowance fix'd by the 
Bithop himfelf, 510. Stipend, very fanty in many 
Places at ~~ wid. 

Cure and Titles, what, 400, 491, 403 

CUSTOM, how defin’d, ‘and whereon cftablith'd, 
[194]. Twofold, geacral and fpyial; and how cach 
initiated. Of what Force, i. Four Thing: necefla- 
ty to introduce a Cuftom, and what, i. & (19¢) 
Cuftem, how differs from Prefcription, [r9q! A fpe: 
cial Cuttom reftrain’d to fome particular Place, ib. 

Cufem, how interpreting Canons, (195]. Has feve- 
ral PfteGta, and what they are, [195]. Its efficent and 
material i . tig to be vamecie'd, 
t ved, and fir ‘d, how, ih. 

“GC ~ how ry tat net to be prefum‘d, and 
why [196} Currency of ‘Time to eftablifh a Cuflem, 
How to be continu’d, ib 

not triable in the Eoclaliah ig! Court, 35% 
Cuflem for Non Paymentof Tithes in ild, §=8. 


what ~~ 197. —_ Cake now, ‘& and 

their Duty formerly, 198. How chofen t 
umto, 19; Formerly ordain’d differently from Pri 
and how, 


fletem, whether he may adminiiter Baptifin, 124. 
Whether adminilter the aaa Supper, under what 
Penalty for 1 doing, 148. Mene without conkein 


D. 
Divine in the Church 


very early j and for at. Faisal discchet 
- 4 sid ee d oe faa 


ting the Elemente, sh At what Age to it Omiain’d> 


® Servanre unto Pineft, 


Deaf, tat not Dumb, may make ut, we 
MRAM the peeetiees Neudaj-aetloeee bah 

QEAN, the proniosace Head 9 ayher, 
why fo call’d, 19% [Jeamery, — Promoticary 
though at the King’: Appaantmant, ser. 

Pea, how elated, contiem'’d, and Tefal!’ ope 
A ditkieneg letween the old andl new Fumamdst ‘ame 
hevwa, a Dean accepting a Prebend in the teee 
Chureh, verde the Deanery, ang. 

fee, the srostmate acd imentdiace Head af the 
Chapter, sot. aed, cherefase nor of the Chapeer, 
unlets a Canon or Sremendary, or Cuftom maging 
him fuch, coc. Ties end Prebendariento peewee in 
the Catherival end other Churches of the Diceefe 
where their Fffsres he, otherwatepunifhable, a 

Deam, tobe refident ‘our tines in the Yost, and 
what Kefidence required : To ogy hootjatality, sez. 
Has no Negarve Voie in the Chaptew, a = Anpiant- 
ly might be a Layman, ner fo new, .& 

DEANERY, confitts of two Peetsor Charges, and 
what, 20a Ligwity and -timenfira!iem, what, de Viet 
its Ogiz, ith Toran may make a Sabftirure as to Just 
diétion, bat not to contirm Grunt) ane Leaf ob the 
Church, & Is 2 Dignitsry, and tow thiled by the 
Caren Law, i & 203 Mul join with the Chapter 
in confirming Leafes, St. And why, mm 

The Deas's Grant, when falely fer'd, to be comm 
firm'd by Bifhop and Chapter. tats 04 Dageme on 
Leglard, fome Wishour JuniUidion, aad wha, bot 

Seres Reval, what they ave, acq ‘Thew Olliew 
temporal, not perpetual ; and what, Have 50 Jue 
rifdiction in Matrimonial Caufos, so6. Are the iame 
wath A:ch:Pricits,2c5. Thaesefore perpaiaal aguovd- 
ing to fome, ib, 

DECkEls Papal, what, xxxvii, and wf olat Au 
thority, :5. ' 

The Dares or Book ftiled the Ge rates, hy wham 
compiled, xvii After what. Manner and hum, xix. 
By private Authoricy alone,xx. Commentganns thereon, 
what, xxi. Made to anfwer thi: Pusniets of the ue! 
Law, xxv. And how qnoied, x}x. 

DECRETALS, what they arc, xxi, Made te am 
{wer the Fufesias Code, xtv. By wihaaus tha frit 
Volume compiled, xxii, & xxiii, ind by whos the 
fecond, 4. Commentgtor; thercon, vphas, i How 

oted, 4, OF what Authopuw, wax ah 

Dart} Fouttle, whet, xwpette 

DEGRADATION, what , by whom inflidied, and 
how ditimguith'd tom Tesgi a and Degeneres Zeal 
Twofeld, ax. and shal, and what they, &k) How 
many Bifhope to se prefumr gf 1%, gat. Hiss many 
waysit may ke cifected by the Come loa wee what 


they are, = 

DEGREES of Kindied, how defin'd, andiehe fo 
called, 225. How dittinggsth’d «e44<muiee by the 
Cizel and Cameos Laws, ih & 210 Hovy by ther tome 
mon Law, 343. 


No Tieerees of Kindved. ia sein of aularep by 


s Rhee Sn gs i 
pet » What; gtd the efi iat Caniie 
thereof, 3 ii —= —« 
DELEGATED Juriie:S.on, urhatyaud ena, 
ecute 1, di Coste. at the Degth of ung dike 

DENUNCIATION, ile, wid 
ame? peo Parte; 
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Denunciation Canonical, what, and why foterm’d, 217. 
Twofold, fpecial and general. ‘The firft what, and for 
what end fram’d, ib The fecond what, and what ne- 
ceflary thereunto, ib. 

DEPOSITION, what, and how it differs from De- 
gradation and Deprivation, 206, 207. In fome fenfe the 
fame, ib. To what Matters and Crimes it extends, id. 

DEPRIVATION, what, and the Caufes thereof, 
208 Where cognizable, and what Matters fubject 
thereunto, % Mut be notify’d by the Ordinary to 
the Patron, before a Lapfe incurs, 331. Whether the 
Church be void, pending the Appeal from a Sentence 
of Deprivation, 73. 

DEFAMATION, what, and how many ways itis 
induced, 212. Of Eaeclefiaftical Cognizance, when 
the matter is merely fpiritual, and duly profecuted 
there, ih 

Defamers by a Provincial Conftitution, ipfo fatto ex- 
communicated, and Sentence held good by the Com- 
mon Law, 212. Defamatory Words, what, aod what 
not, 214. -No Defamation, generally {peaking, where 
an Agtion lies at the Common-Law, nor whilft any 
Suit is posing in the Secular Court, 213. 

Defamation, how profecuted and punifh’d by the 
Civil Law, 214. he Profecutor has his Eleétion 
either ad vindittam publican, or ad privatum Iniereffe, ib. 
By the Canon Law how punifh’d, ib. 

The Method of preceeding in this Caufe, when for 
Words contain’d in a Defamatory Libel, and what the 
ufual Article to be inferred, 215. 

DIGNITY taken friély and Jargely, and-what in 
each Senfe, 215. What Perfons faid to have a Dig- 
nity in a firi& Senfe, i. How known and diftin- 
guifh'd inthe Church, 7. 

Dignity and Perfonatus differ not in Subftance, unlefs 
& Jocat Cuftom to the contrary, 216. In the Decretals 
taken for Synonymous Terms, ih ‘The firft with 
JuridiGion ; the other without, # A Perfon’ na- 
med by his Dignity ina Grant or Legacy, what Ope- 
‘Yation it has, 7. 1 

Dignities to be fill'd within three Months frém the 
Voidance, 236. é ‘ 

DILAFIDATION, what, and whereunto it ex- 
tends, 217. The Remedies in Law againft it, 7. 
How ‘many ways it may be committed, 218. A jut 
Caufe'‘of Deprivation both by the Canon and Common 
Law, #%.. Orders again it fince the Reformation, /d. 

Dilapidations, how to be rea by Workmen to 
fecure the Succeffor. from this Charge, 219. Prohi- 
bitions granted thereon, 218. The Bifhop’s Power 
to fequefter the Profits of the Living for the Re- 
pairs, and why, ib 

DIMISSORY or Commendatory Letters, what, 402. 

DISCHARGE of Tithes, how many ways it may 
be [508]. In what Cafes it may be, and what not, 220, 

DISPENSATION defin’d, and what elfe ftiled a- 
mong Camonifs, 219. Odious inthe Eye of the ‘Law ; 
and therefore to be reftrain’d, 7. Where the Law 
allows of it, what.to be done in Cale of Refufal, ib. 
Why term’d a Grace, ib. 

'Difpenfation, how to be granted; and the Caufes 
thereof, 219. Why called arida et: avifa in the Ca- 
non Law, 220. Difting&tions about -Difpenfations, id. 
What diference betwixe it, anda Toleration, 34. 

Who may grant Difpenfations and the Force there- 
of, 220, Difference betwixt a Licence and Di/penfation, 
221. What call'd by the Civil Law; and how intro- 
duced, ib. Anticwily had from the Court of Rome 
for felfith Reafons, 220. 

DISTRIBU TIONS, whence fo call’d, and what in 
the Romif) Church, 221. ‘Sometimes term’d Vefuaria 
or. Vitualia, fometimes Sportule or Diaria, and why, ib. 


Sometiines Reditus Ecclefafnci, Orc. And’ why, 222. 


What 2 Perfon lofes that is depriv’d of them, ib. 

Difiribution made by the Ordinary of Inteftate Eftates, 
what, and how to be made, 222, Not to be made 
till a Year after the Inteftate’s Death, 223. ‘The 
Half-Blood to have equal Share with the Whole-Blood 
herein, id 


DIVINATION, what it is, and how reparded 
the Ceoncm Law, 224. Made two Ways and how, i. 
Invented by the Perfians, and feldom or never taken 
ina good Sen, i. 

Four kinds of Divination, and what, 224- Divivers 
in Lazia, what call’d, and why fo, .b. & 225, 

DIVISION of Purifhes, what, by whom, and 
when fir made, 404. and for what end, 4o5. 

DIVORCE, what, and why in Latin Riled Divor- 
tiuat, 225. Aceording to the Cancm Law, twofold, 
and what, th The event Caufe thereof by the Crit 
and Canen Law, and how they differ, ib. ‘The Object 
of it, what, and what the Reafons by the antient 
Civil Law, ‘b. Sinee alrer’d by the Fuffinian Law, ib. 
The Caufes of it by the Papal Canon Law, what, 226. 

Five Caufes, wherein a Divorce cannot happen on 
the Adultery, and what they are, 226. A famous Cafe 
of a Divorce in Heay the VIlIth’s Reign, between 
whom, forAdultery, 227. By the Camon Law Divorce 
for Adultery no leave for.a feeond Marriage ; other- 
wile by our Law, in the innacent Perfon, id 

Impotency, a fecond Caufe for Divorce, and is two- 
fold, wiz, Evigidity in the Man, and Narvownefs of Parts 
in the Woman, 227. Divided into natsral and acquiy'd 
andthe Confequences of each, ib, How to be examin’d 
and prov'd, #. A famous Cafe, of the firh kind, in 
Queen Elizabeth's Reign, and berween whom, 228, 
Another Cafe in King ames the Ift’s Reign, on the 
fame Account, and between whom, ib. Cruelty, a third 
Caufe of Divorce ; and what kind of Cruelty, 228, 
This only extends to a Divorce guoad Menfam &9 
7. ib. aa a phi hereof, 7b, 

iworce on the {core of Infidelity, and entring i 
Religious Order of no Fores v2 US, 229, Dorr. 
by way of Sentence, not neceffary in Caig of evident 
Adultery, 230. ‘ 

DONATIONS, propter Nuptias, what, £49. and 
mortis Canfad, what, 394+ 

DONATIVE Churches, what; and their Original 
230, 23%. Require not the Bifhop’s Infirution, nor 
the Archdeacon’s ‘Indu&ion, 230, Nor fubjeé& to 
Lapfe, nor to the Bifhop’s Vifiration, nor within his 
Care and JurifdiGion, 2. 

Donatives, whether Ecclefiaftical Benefices, 230. 
Some by Royal Licence, and others by Prefeription, 
ib, "Ihe Chaplain only depriveable by the Founder. 
and his ag | ib, a ‘ 

Donatives become Prefentaiive, how, 231. Tnto 
whofe Hands t6 be refign'd ; and what Remily oa 
Patron has, if the Bifhop difturbs his Clerk, 23r. 
Who shall vifir'the fame, ib, ~ = 

DOTARDS, whether Tithable, [306]. 

DOVES, or Pidgeons if “a Dove-Houfe, whether 
fo, [504]. 

DRUNKENNESS, in Latin call’d Ebsietas, and the 
Etymology of the Word, 231, ‘The many Evils there- 
of, ib, & 232 Drinkiuig' ad Potus squales, Forbidden 
the Clevgy, under what Punifhment, 2. ; 

Drankennefs, how punifh’d in a Clergyman by the 
Canon Law, 232. Caufe of Deprivation by the Com~ 
mon Law, ‘b. Several Inftances of Deprivation for it 
in the Spititual Courts; aad allow’d by the Com- 
mon Law, ib ‘Very unfit for Clergymen, and the 
Scandal given thereby, id, & 233. Forbidden by a 
Canon fince the Reformation. pa 


DUPLEX QUERELA, what itis, and to whom it” 


lies, 233. .The Form of this Refcript, and Pro- 
ceeding thereon, i. and 234. Some Inltances of Pro- 
ceeding hereon, and whar, 2b. 8& 335. 

Duplex Querela, 10 proper Remedy where another 
is indufted, 2. This way.of Proceeding, when the 
Bifhop refufes for Incapacity, or other perfonal De- 
fe& in the Clerk, ib Bond’ always given herein to 
indemnify the Judge, 234. . 4 

DUPLICATIONS in Law, .what, and how de- 
fin'd, 251. 


E, 
ASTER-DAY, when, and at what time to be ob- 
ferv’d, 235. ‘The difference berween the .dfa- 
tick 


Th INDE x 


tick, ard othar Churches, haeut the Celebration of it, 
the Caneel called sine got che Hradtiee of tae 
Fa Phurenes come mn Howetunel, 

5 called the fab he rode? ier, =~ 
coi This Feat #28 tettlal on 2 Geode hy Pope 
Pins the Fivit, aecouding to Plamm:, aad why, # 
The Reet bictron ghour 15,4. Mase ule or fe & 
Date according to the Atpiraw Code, 1 

.* the time of admitting Peeple to Communion 
and Baptiim femmerly, 238 Tlie Palchal Cycle 
redtify'd, by whom, % Paftimes forbid duving Fufter 
Week, by what Canons, 237. Whar Peritana fer ae 
Liberty on Eafler Day in Imitwton of the Fema, ib 

ECCLESIASTICAL Crmes, what, 237. Some 
merely Spiritual, others of a isd Nature, and what 
they are, 1*, & 238% Some Keclefiaflical Crimes of a 
publick, others at a private Nature; and what thefe 
are, il, Thetirit {iach acany one may profeeure, ih 

Thefe Crimes are of a threefold Species, 1b. 22, 
aguinit God, againft our Neighhours, and Our Selves, 
and Whar they are,238 A Delinquent, fibje& to 
the Jurifilittion of t ¢ Judge where the Crime is 
commitred, and the Reafons why, 239, age. 

Ecclefiapical Crimes brought into Judgment two 
ways, and how, 240. ‘The difference between Cr- 
men, Preatam and Delifun, 229. 

Beelefiaptical Law, what, vii. and how far ia Force 
here, xxxili, xxxiv. Own by AGs of Parlisment 
fince the Reformation, ii. has 13 Foree not fram rhe 
Pope, but from ics Acceptance and Prettice in our 
Church, xxxiti, Stands on the fame Grounds as the 
Common Law does, it. 

Evelefiaftical Law review'd in fiwry the VOIch's 
Time, and why rejeGted, xxxiir. : 

EGGS, how, when, in and what Cate tithsHe, jy=q!. 

BLECTIONS Eeclefiafiva’, how defin'd, and the 
Reafon of the Definition, s40. Why ftiled Cameonal, 
ij ‘When faid to be made, and how «nd what, A 
Right isconvey"d thereby, 2g1- ‘The Onglifiuation.of 
the elcG&ed how to be rated, i2, The Form of an 
Bile&ion, what, i. 

Eleiiions antiently made by the Government of the 
Holy Spirit, 292. “This way now loft, and what tic- 
ceedsinthe Place of it, 7. 

Filesiiee by Sevutiny, and the Method of proceed: 
ing therein, 2g. EleQion per Compren fiom, what, 
and how made, ib. Eleflion of a Bifhop, how and 
whare to bamade, id. , 

Ele& ws to be folemnly publifh’d, and in whar 
manner this Publication to be made, 743. Formal 
Publication not effential to Eleions, ib. 

Licéice of Canons may, by Cuftom, belong to the 
Chapter without the Bifhep, 243- Canonual #lec- 
tions to he confirm’d, ib. & 24g See Title, Conffrma- 
tiew. FleGion of the Pope, 143. 

" EMBER-DAYS, their Original and End, 281. why 
0 call'd. 

¥SPOUSALS, in Latin rerm'd Sporjfaliz, @hat they 
import, 245. The difference betwoen them and Ma- 
trimony, ib, Terms confounded by our Common 
Lawycts, i Seldom uled by Civiliaas to denote Ma- 
trimony, ih in, 

Fipoufale de prefenti and de future firkt diftinguith'd 
by Canpuifis, 245. Efpoufals defin'd, and whence 
the Lat Word deriv’d, 246, Kemarks on the De- 
finition, and what, i& 24; Contra@ed by Parent» 
for Children under Puberty, valid by the Casex Law, 
ag6. Wot te be contratted by that Law without 


ib 

Efpeufals divided into thofe de prefimii and d+ futur, 
Ywhar, op7. The firit improperly call’d one 

haa Thi 1 pungion “A ert ~, the 


jpaufals Come pure and feel, othery incaal, anc 
whar, 24% ea orhent preute oF clan- 
and what they are, 2 


Ffpoutaly vartona, aad her, co ig pra. Then Pele 
ryt af few a4 eh po Bi by a 
fow the Colsbiation if Martone = 


traded, th, 

EVIDINCH Lagal ste! Juvoul. cine Tiley 

EXAMINATION. i ep whem to lag per’ 
form's, 4o%5 

LSCEPTION, what ard how debiad, yji, OF 
veral hinds, and what, @& |Tpe tad sta an E 


tion of Fisef and ft, wed whet thaty at, ch T 


latter again diftiganih’d into I -~ i al, simab 
i why {6 calfd, 


into Pavattery or Porpeigesi, 
ant what they are, 4d 
Le. sim ies Dalatony, and the Niscore of them, 25, To 
be propounded before Conteitation of Sait, untetl, 
tie tite OF [Ne cate Exerammanication, # Delatey 
Exception, and when icimay be made, th 
Ex qront Pereapiey, to be propeundml at any 
time before sentence, amd why, sy Alera 
on an Appeal, sa. 
Bacopsions /itis Kotte, whet, and how mary Gheus 
of them, 253, Exseprions Parmetdey, the Nerute and 
Fores of them, 4@ What to be made aiter Sentanat, 


5 


Exception, Tilziory, whan to be neoe'd, A469) @S4 
Exceptions againtt Witcelle may te @ledyd on 
thiecfald Account, and what, «4 

Puception Peexfaenal, what, and ham» many Fold, 
Msge Lesal Txceptiens, whet, 255. Soma ixemptiant 
in Jamey Cauies, end what, 1. Eaepteet, a Der 
Saas papas on the Law of Natuye, and not to be 
tleay Gy a q 

EXCOMMUNICATION, Ciel and Eutjiafleal, 
255, 0s. Feclefiaitical, defin'd, and tive Reathy oF 
juch Definition, #& Savcmmestumiioe ani Asathews, 
heer the diler, i Hew im Ltix fexeval Namem, 400 
Wheat, 3b. 

Lovommunioaten, twofald, vice the Grevter a0 Lighters 
and what viel, "257, an Excommunicated Parion, 
what he may do, and what nor, &. Mas toveddamto 
converfe with fucb, and the Confequenege:t fach 
Converfation, ib. 

Jeammuncatin oo Sentence, property fpealsings and 
why, 58. Exeommunicated Perfant to ve in ther 
pusamt Anfwers by ather Handy and why, sb Hovg it 
may he prov'd, 4. 

Excasmanic tion of Apoftolical Authoiity, xccord- 
ing te the Cavenfts, 255. Founded cn the F2uom Po- 
lity, * to be avoided by all Chyittians, 17 promsane’d 
on teliious Accounts truly fuch; otherwile = mere 
Stare crow, or Hrutwe Fafeey, 

Eeeeriare ction, how decreea in the Piimaigive 
Churen, and how at prefert, 259. Afteruavede :e- 
ftrain’d to the Power of Unthope aluge, gndtowshoc 
end», if. Now exercis’d by Abhoty Se. to quale the 
Papal Power, @ prenounc’d omtme Nightelt Ags of 
Diiokedience, ih 

Exwetitai.gies, the preatedt Pani ieent in. the 
Church ; and, zheretore, theee sulmontimmay prost- 
Gus toit, 259. How this Wale crcl toy @ Dethaadinm 
among Casmnygfts, th Te oug’t pa be lia Wintug, il 
Admonition and Writing, whem rot revel, sb 

PieaomNei tie agnin dijded into tia af Lew, 
and thac of Adaw, and what they grt, 299 de man 
Excommunicated Pericneto he denoanged, ara why, 
ie “Who may incur thiy Centuie aecotuims gm tht 
Provincial Coniitution, avd far what Keston, & 
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Exceminsnivation, Sufpenfion, and Interdi&, equiva- 
lent, in what Refpe&ts, and in what Refpe@s they 
differ, 263. Exconnnunicato capiendo, not tobe awarded 
till a Certificate made by the Bishop into Chancery, 
261. After Satisfa@ion and Certificate made, then a 
Writ to iffue forth to abfolve the Perfon, ib. 

EXECUTOR, whence fo call’d, how ftiled in rhe 
Civil and Canon Laws, and whence his Beginning, 264. 
Either particular or sniverfal, and what, ib. The Word 
aken in a threefold Senfe, and how, ib. 

Executors hearer of three Sorts, and what, 
264 &265. What Perfons cannot be Execurors, and 
why, %. Bifhops and other fecular Clerks heretofore 
interdi@ed, ib. A Rule in Law touching the Incapa- 
city of Perfons to this Office, 7 Under the Name 
of Brethren hereunto appointed, who underftaod, id. 

Execniors, whether compellable to undertake this 
Office, 266. How to implead, and to be impleaded, 
ib Ought to take an Oath, for the Difcharge of the 
Office, andto render an Account ; and Caution Jike- 
wife to be given, id. 

Executors prefum'd to he fraudulent Perfons; and, 
therefore, what required of them, 267. ‘To exhibit 
Inventories, when, and the confequence of not doing 
it, i "To wave the Jurifdigion of his own proper 
Court, id. 

Executors fabje& to the Cognizance of the Ordinary, 
and wherein, 267.& 268. The Bifhop of the Dio- 
ae Executor of a Will ad pias caufas, and how, 
ib. 

Executors not to appropriate to themfelves the Goods 
of the deceas’d, unlefsin fome certain Cafes; and 
what, 269. Nude Executots cannot bring Ations for 
the Recovery of Debts, &¢. as others may, and what 
meant by a Nude Executor, zb, 

Executors not to agree or compound with the Tefta- 
tors Debtors, in Prejudice of Legatees or Creditors 

“without Confenr, 269. Cannor fubfticute one in their 
Room even with the Teftator’s Order, 7. Difference 
between Teftamentary, Legal, and Dative Executors, 
what, 264 & 265. 

EXECUTION, the principal Act in Judicature, 
and what itis, 270. The Execution of Sentence, 
when fufpended, and when not, d& What Sentences 
ought of right to be demanded to Execution, and by 
what Judge, ia This Rule in refpe& of the Judge, to 
what Exceptions Hable, 7. Execution of Sentences, a 
Matter of fome Jurifdi&ion, 271. Does not belong to 
delegated Judges, but to the Ordinary generally 
fpeaking, 7. Wherein this Rule varies, i. A cer- 
tain Space of Time allow’d for Execution of Sen- 
tences, and what, #. The Difference between xeal 
and perfonal AGtions herein not obferv’d im trading 
Countries, id. 

Execution of Sentences, what Order and Method to 
be follow'd therein, 272. A Citation neceflary on an 
Execution, when, 7, 

Againft what Perfons and Things an, Execution 
may be made, and what Things are privileg’d, 272, 
273. On what Account it may be ftop’d or ftay’d, id. 

EXEMPT JurifdiGions See Title, Peculiars. 

EXEMPTIONS of the Clergy, and the great 
Abufe of them, 187. 

EXPENCES of Suit due on various Accounts, and 
what, 273. How to be fued for, ib On the fcore 
of Contumacy, how they hinder further Prpceeding in 
a Caufe, ib. but ratione vidtoriz, or on other Accounts 
do not, ib. 

ences ought to be demanded, and how, 274. 
otherwise the Judge nor liable, 6, The Difference bé- 
fore Conteftacion of Suit, and after, id. Prov’d by 
the Oath of the Party alone, with a Prowifo, and 
what, i The Taxation of them referv’d ro the 
Judge under his own prober Name may pafs to his 
Succeffors, and why, ib. 

Expences neceflarily made in Judgment confift in a 
fourfold Difference; and how, 274 & 275. What 
Expences faid to be neceffary in a Suit, and how ro be 
tated, ib. 


INDE xX 


EK . 
len of the Church, one Quarter of the Ob 
lation for the Maintenance of it, $94. 

FACULTY, the granting of it, and a Difpenfa- 
tion different, 221. ‘The granting of a Faculty, not 
a difpenfing with the Law, but an obfervance of it, 2. 

FAME, affifted with other concurrent Evidence, 
a Species of Proof, and how defin’d, 275 & 276. When 
taken for Infamy, and when for a good Fame or Re- 
putation, %, What it denotes in Law, ¢. 

FAME, whence it proceeds, and how it induces 
Canonical Purgation, 276. Stiled a Prefumption of the 
Fudge, and admits of Proof to the contrary, ib. 
When well prov’d, of greater Force than the Depo- 
fition, of one WitnefS, 277. Does not always make 
half Proof, 2. 

Fame, how it may beprov'd, 278, What if prov’d 
by one fide affirmatively, and by the other negatively, 
ib, And what, if the Depofitions of equal Credit on” 
both fides, 75. 

FASTING, on the fcore of moral Abftinence, how 
known to the old Philofophers, and why pra@is‘d, 
278. What ftyled by Papijts, and the StrefS they lay 
on it. For what ends, 279. Has no Merit wichouc 
Repentance and Humility, éb 

FASTING, how divided by the Canonifts, 279. Sax 
cred Fafting divided, how, and what is meant by a 
JSpirteual Fatt, ib A bodily Faft, what, id An Eccle- 
fiaftical Fatt, how defin'd, 280. 

Fafting to be obfery’d. by what Perfons in the Ro- 
mifo Church; and of what Age, 280, On what 
Days to be kept, id, On the Sabbath and Lord’s-day for- 
bidden, ib. Stared Times for Fafting enjoyn’d by the 
Church, what, 281. Why Friday and Saturday to be 
kept, ihe. 

FEES, what meant thereby, and how they differ 
from Salavies, 282, Several Canons to reftrain the 
demand of exorbitant ‘Fees; and what, i. How 
thefe Canons eluded by Regiffers, id. 

Fees for Probate of Wills, &, what by Canons 
and Statute of Henry VIII. 283. 4 Gratuity, when 
deem’d a Fee demanded, 282. The Punifhment of 
<r undue Fees for Induétion; # 

Fees aicertain’d for the Relief of the Subje&, when 
and by whom, 282. Confirm’d by a Table of Arch- 
bihhop Whitgift, i. and what, 551. ‘To be fix'd up in 
the Confiftory or Archives of every Bithop, 284 
The Punifhment for taking greater Fees than here 
exprefs'd, 2. Writings re A&s of Courts not to be 
retain’d on Pretence of Fees, 4. ‘Table of Fees, 551« 

FER, NATURA, Creatures of thar kind, 
whether Tithable, [504]. 

FIRST-FRUITS, by and to whom payable. Vide 
Annates, 

FISH taken in the Sea, of in a River, Pond, ox 
Pifcary, whecher Tithable, and how, [503]. 

FLAX, what Tithes it pays, [504]. 

FOWL taken, in wharCafe Tithable or not, [504]. 
_ FREEHOLD of theChurch or Chancel, in whom 
it is, 156. 

FRIGIDITY in the Maw pleaded by the Woman, 
how the Law provides herein, 227. A Cafe there- 
on, 228, 

FRUIT-TREES, what Tithes they pay, [504]. 

Fruits of Benefices not to be received on the {core 
of Infticution, by wham, 343. 

FURZES, whether Tichable or not, [501]. 


G. 
AMING, in Clergymen, forbidden by Councils 

“¥ and Canons, 186. 

GARDENS, how Tithable, and what Tithes paid 
thence, 508. 1 

GLEBE, the Signification of the Word, and what 
ic is, 285. Ought ro contribute to the Repairs and 
Ornaments of the Church, i. Free from feeular 
Taxes, by what Law, ib. The Law touching the 
Tithes thereof, ib. 
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OF dase, What Tithes is pays, and how by « Sta- 
flim peor. 

HAK SG iwher, andhow Titheeble or rot, | jul. 

HekFsy, whet, urd whence the Word ered, 
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to the Pifhep, + what ftiled by the Cxmnifs, i. 
Ingfst om, to whom it may belong by Specialty, a 
how Bufhops came by it, 300. of commen dtight belongs 
to the Lifhop, J& and vo the Chapter, fede eacwate, id. 

aftiestion, wader what Seal to be difpatch’d, gc1. 
Only gives Jus ad rem, and not fas ix re, db. What 
Right it gives by the Common , &@ when bare 
fnafiitution, without Indu&ion, gives no Right to the 
King, # Mukes » firft Benefice void, 302. 

INSTRUMENTS, what in the general Senfe of 
the Term, and what in the Seufe of the Law, 35% 
The principal Names thereof, and what inclisded 
thereby, 2b. an inartificial kind of Proof, i. Oriz.- 
wal, and uthentich Inftruments, what ib, 

duftraments, divided toto publichand private, and what 
they are, 305. Legal Proof againft their Credit, whar, 
ib none againft irfelf, ib, Requifites to an Inftrument, 
what, is. Difference between publick and private In- 
ftruments, 306. What Prefamptions arife from In- 
ftruments, and the FffeGs thereof, ib. 8 307. 

Jnfiruments produced, and the Nature of them, 
307, Make againft the Producent, . Dilkerence be- 
tween them and private Writings, @. 

Infiruments copy’d or exemplify'd, what Evidence, 
308. How render’d fufpe&ed, sb. and how many ways 
the Credit thereof confirm’d, 2b. [305]. laflraments 
torn, what Credit they give, ih 

Infirwments, how exemplify’d, and how they ought 
to be wrote, [305]. How if a Man deftroys his own 
Deed ov Inftrument, i, 

INTESTATE, and who may be faid to die fo, and 
the difference between Intefiate and Inteftable, (308). 
Who fhail fucceed to Inteftate Eftates, 7, 

INVENTORY, how defin’d, and by whar Law in- 
troduced, [306]. Various kinds of Inventories, and 
what, ib The Requifires thereunto hy the Civil Law, 
what, and what by the Cason Law, i When it 
ought to be made, and what ir ought to contain, [307]. 
Whether o Teftator may remit the making thereof, 
ib What neceflary according to the Law of England, 


[3e8]- 
AINVESTITURE, what, 303. Not due to Lay Pa- 
trons, 412) 

JUDGE, what, divided into Ordinary and Delega- 
ted, and what thefe are, 309,310. Who may make 
him, and how aneiently chofen among the Romans, 
go9. ‘The Office of 2 good dudze, 310. 

fue not to be fuch in his Country, unlefs , and 
why, 311. Mora Judge in the Canfe of his Family, 
unlefs, ib In what Cafes he may give Judgment, 
and what not, id & 312. 

Fudges Ecclefiaftical, ftiled Prefates, and who in- 
cluded by the Word Fudex fimply exprefi’d, 312. 
When and whether a Judge makes the Suit his own 
by an evil Sentence, 7. How he ought to behaye in 
his Office, 313, 314 and how in infliing Punith- 
ments, 315+ 

Fudge has many Remedies againf Contmnacy, and 
what, 316. Judges Secular not ro intermeddle in Ec- 
clefiafticals, by what Law, i. When au Ecclefiaftick 
becomes a Judge in refpeé of Laymen, 317. 

IVO, Bilhop of Chgrires, fecond Compiler of the 
Decrees, xvii» 

URISDICTION, what, and why introdue’d, 317. 
Three Species thereof, and what, ib. & 318. Who 
vefted with ordinary, 319, and who with a delegated Ju- 
rifdiction, 320. How it expires, and how ‘tis fup- 
ported, ib. & 321. aud how it may be prorogued, 322. 

Furifdittion, has a twofold ObjeG, and what, 322. 
Cannot be exercis’d by a Woman, unlefs, 2. deriv'd 
from the Prince ; and how prefum’d, 523. It ough 
to be prov’d, why, and after what manner, 2d 

Furifdittion voluntary and contentious, what. How 
they differ, 324, Another divifion of it into Césif and 
Evclefiaftical, and where the latter formerly lodgd, *b. 
Bifhops how they came by ir, and for what ends, 14 
In what Caufes the Church has JurifdiGion, #. 

Furifdiftion not well founded, how impugned, 324. 


That of the Church not 49 baler io.Baim, 3255) bur 
the Perfon exerciiing the fame may be tear ce 
SP RONATUS, what, Jya led. 

ROWE, 'D, What, 334, filed a Pragfe re 
Ingesfiticn, when, 413. — 


. C&A. 
INDRED, who ftil'd fUch, and howalifinguifin’d 

M by the Cid Law, 325. Divided bp Marviewe into 
Conpanginianm and -Agimiys and what they suey ic 32% 

Kindred, by veliat Lingydittingalh'a, 327 Gevrees 
of Kindred how veckosed, and vwehat Perfons con- 
tain'd under them, i How reckon’d by theCio and 
Caton Law, 928. hogs by the Com-um Law, if 

KING’s Kight to preienr en a Lapfe, townded on 
what, $31, 334. Whea ne may prefent by Lapfe, and 
when not, iz & 334. Not bere’d by a Limitation of 
Time, i Patron Paramount of all Bencfices, 354, 

KNIGHTS-Templars, their kife in ashe Church 
what, 328. Why fo call’d, by whom founded and 
why, 329. Grew rich and vicious, ih Rooted out 
and abolith’d by whom, id. & 353c 


Tas 

AMBS, how tithable, [303]. They pay a mix’d 
iat and where they fall, %. To whom paya- 
ble, ib. 

LAPSE, how ftiled by the Czien Law, and what it 
is, 331. May happen two feveral Ways, and what, id. 
An A& of Trutt rather than of Inrereft, ih, The 
Time of Lapf{e how to he computed, and the Difte- 
rence between theCasou and Common Law herein, 


332. 

Lapfe on the fcore of a Clerk’s unfitnefs, how di- 
ftinguifhed by the Canon Law between Lay and. Kc- 
clefiaftical Patrons, 333. The Gradations of ity, th 
Who fhall collate to Benefices, fedesucanie, ih. Not 
the Chapter unto Prebend: by way of Lapfe,.is, 

Lapfe, not till the Bithop gives Notice to the Pa- 
tron in what Cafes, 331. Goes not to the Hifhup’s 
Executor if the Ordinary dics after the Lapfe, bat 
to the King, ib, Term of fix Months when to com- 
MENCC, 332. 

Lapfe, how prevented by the common Law, 334. 
When a Bifhop may collate by Lupe, 333, 3344 and 
when not, id. 

LAW Ecclefiapical. See Canon Lacy. Law of Eng- 
laid, its Grounds, xxxiil. 

LAY-Patrons. Vide Lapfe 333. and P.irans. 

LEGACY, in Latin term’d Legatum, whence de- 
rived, and the feveral Significations of the Word, 
335. Defined, and the Divifion thereot into univerfat 
and particular ; and what they are, ib How many 
ways given, i, & 336. The Difference between a 
fiuple, coadit onal-and modal Legacy, what, ib. 

What Things may be bequeathed as Legacies, and 
the Validity thereof, 337, 338. What Tisings paf 
under the Notion of Legacies, ik. 'Phings left as Le- 
gacies with their Accefforics, how, i &539. Whe- 
ther the Profits go with a Legacy, ib 

Legacies, te whom they. may be given, 339 & 340, 
341. nor to uncertain Perfony, i, Legacies, how 
payable, and whether Intereft duc thereon, 342, In 
Alternatives, a Legatary has his Ele@ion, when and 
how, ib. 

Legataries, how they lofe their Legacies, and how 


‘recover them, 342. bound to give caution to indemni- 


fy Executors, and why, i/. 345. to have their Pro- 
portion, when Legacies fall jhort, ib 

Legacies, recoverable in what Courts, and after 
what manner, ib. Four feveral ways of beyueathing 
Legacies in form antiently anions the Roms, and 
what, 343, 344 r . 

Legataries, when Witneffes to a Will, and when 
not, «How they ditfer from extraneous Heirs, 343. 
if Executors may retain the ching bequeathed co chem- 
felves, 342. and when nat, i Corn bequeathed when 
due, 34s 
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fenve and uccmetwigg 2 ile to be interpreted ; 
andewhea, ik, #lerntett com peiled to eg lam it, 949. 
when the Defewent not Sound to anfwer 1t, 4 

diel, veligay fhin to Me neers ; the Conte. 
quences thertof, 545. net tole confidered f much 
i made Nisericie', ae im eipe? of ice Subitance and 
Effet, 349. fet il teluevta of thiet Account: 
anal whet, 

Leteds, im gn) te See Exeeprions ; and what, 
+50. when lrid to he valet memsel framed, i Hoy 
often they may Lealtered and amended , and in wher 
Cafe O 95i.net required, when theProeedfi iy Se 

Praveen bit a farms. rey Petition, nd whettt by ih 

Libs, how to by interpreted, 452. suftitied bp the 
As of Court, A Copy therecf ic he delivered ro 
the Defendant; and what hese'y by the Law of 
Berle, ot this weer done, A "Ihe Porm of a Libel 
to uecantiaeved by rhe Judee, anil why, id 

LICENCE, the Derivetion of the Words and how 
defined, 373. Semetime; Mied a Grae, and feme- 
times & Teeelty ; gard how i di from a Dilpen- 
jation, &. talien img lee ¢ Senie, when, and how it 
expires, me oupht to be in Wiliinz, when, A 

Lieeset, how to be cranted, 453. Several hinds of 
Licences, and on What founded, i5. who may gpent 4 
Livewm 5 whac things not take done without it, ane) 
how proved, 354. Dims for Midyaves and Scheol- 
maltese, how introduced firft into the ( hurch, 5. 

LITURGY, wat 1 fignities 5 and whende derivd, 
$y5- The ufe of Licurgies in the pritutive Chureh ; 
and what they were, .6. Thafe fometimes ftiled Pxl- 
Jick OF-c5, th What tesm’d in the Kemge Clameh, 350. 
varicus therein, according to the ue of deren. 
Churches, .& . . 

Liturgy, ov publicke Form of Worfhip, when alter'd, 
and amended ; and why, 356. Several Diipute. abour 
it, ob. Another Alteration of rhe Liturgy, and what 
Amendments made, 357- Additions, what made liy 
Popes, and by witom, 2 , 

LOPS of Trees, whether Titheatle afer twenty 
Years Growth, (326). . 

LOKD’S Day, end it Oblervation, See Sadssti. 

LORD'S Supper. See Sacraments, 


ANDAMUS, @hen it low ro fear 2 Chareh- 
warden, 35. when it lies for che Protiate of' a 
Will under Seat, whether it lies to Church-vwos dens 
tu vefhere a Pet fon to thd Place of S#aton,3 5, Wherher 
ro 1eftore a Man to the Office oF Pavith-Clerk, A 
MeaNS ro be kept in ceeent Kepalr, 459. 
MARRIAGE, Tic is, atl by whom inéituted, 
35>. among Papyes a three foki Goud io it, and Whar, 
360. amon them deemed worle than Fornication in 
a Cleryyman, and ohy,.¢ The Probtbivion of Mir 
riage tor men, on \hat founded, il. 
race, bythe Pagal Law two fold, and-what, 344 
wl, divided into three Farts, and whevem it 
confitt-, A. Canaul Matri » whar to he contider 
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aid how meny ways he tememt 
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per Profeifion le Le de, fon a 
prey, and how, & 3 fin ospieh I 
quives hve things, pnd what, i 

Several thing. render « Perfon uscapeble vf wing 
a Monk, and what, 370. 4 wide Ditierence whether 
2 Man yacfly or taotly profeilies himtelf, and ‘what, &! 

Afowk« cam have no fuch thing as Pi: f, vimlew a 
fevere Penalty, wed what, 3-1. no Men Teepe 
from the thige tulftentiel Vous of hig Older, gor 
from hig Habit, tho' meade a Uther, & Pieom wat 
thingy cyenya on being made Bifhooe 349 
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and why fo termed, 
ereunto, ae to what 
called a 
2379 


A, ib. r 
' MORTUARY, how defin 
378. what things liable 
Church it ought to be paid, i anticnth 
4 


cal Senfe, 


Corpfe-Prefent, ib. ufed ina Ciuil and E:cle 
and to whom payable, #. and in lieu of what, 37 

» when due, and when not, 379. formerly 
payable in Beafts or Animals, and how, 380. how 
regulated by a Statute of Henry the Villth, and how, 
ih, recoverable in the Spiricual Court, «fter what 
ailing ib, & 381. Prohibitions hereupon, when, 
1 


N. 

OMINATION, what and how made, 416, 417. 
N how it differs from Prefentation, and what 
kight it gives, ib. 

NOTARY, what ftiled in Latin, and the ufe thereof, 
382. His Office, and how to be chofen, tb. may be 
recufed as fufpetted, #. what he may do, and whar 
not, ib & 383 a publick Servant, and therefore 
bound to a& if requefted, 7t. has feveral Names in 
Law, and what, ib. 

Wetary, hisOffice, wherein it confifts, 383. His Qua- 
Jifications founded upon whar, 384. whether a Per- 
fon is to be fuch, who as asa Norary, «6. He oughe 
te he asked, and whether he is prefumed to be fo, 
385. what Credit ought to be given co him, 26. 

Notaries at their Entrance into their Office, to 
take an Oath, and what, 385. to whom the Creation 
of them belongs, #. they ought to have Offices or 
Houfes peculiar to them, 386. 

NOTICE, in what Cafes neceflary, 386, 387, 389. 
how to be made, 387. how the Statute and Cazon Law 
differ as to Notice about voitance of a Benefice, id. 
& 388. wherher Notice to be given touching the fer- 
ting out of Tithes, ib. 

NOTORIETY of Fa&, what it is, 443. 


oO. 

AKS, the Law of Tithes, touching them [506]. 
OATH, how defined, and the Lawfulnefs and 
Obligation thereof, 389. the Form of it antiently 
taken by the Rew.ms, ib. 390. and the Idolatry of it 
among Papifis, ib. not forbidden by any divine Com- 
mand, but in common Difcourfe, &r. ib. made ufe of 
for four ends, and what, id. four Species thereof, and 

what, i. & 39%. 

Oath of Calumny, what, ib. Oath of Purgation, what, 
ase. the Oath ix Litem, what, 391. the Decifory Oath 
divided into voluntary, neceffizry, and judicial, and what 
they are, ib the neceffary or fuppletory Oath, a Species of 
Proof, and when to be given, 1, & 392. fix things 
required towards giving this Oath, and what, i. 

The Voluntary Oath, how defin’d, and whar elfe 
ttiled, 392. the Fudicial Oath, what, and whether it 
nay be refused, ib Oath ex Officio, what, 397. now a- 
bolifhed by Parliament, id. 

OBLATIONS, what under the general, and what 
under the particular Senfe of the Word meant, 392. 
the difference between Altar-Obligations dnd others, 
393. Patrons forbidden to havea fhare in them, ib. 
at hrft very great in the Church, being then given in 
lien of “Viches, #%. the Clergy fer their Hearts too 
much on them, i . 

Oilations, by what Councils enjoined, and how dif- 
pos'd of, 393, & 394. due on a fourfold Account, by 
the Pape! Law, and what, 7. paid fourtimes a Year, 
and when, 39%. to whom 394 Altar-Oblations rurn- 
ed into Alms by an AG of Hamy the VIIIth, and for 
what ufe, and how to be difpofed of, i. 

OBIT, what ac firk, and what afterwards by Su- 
peritition, 395, Tye. 

OBVENTIONS, what properly {peaking, 379, & 
ac, the Word abufed by crafty Prieits, to denote 
what, $79- 


OFFICE, the vavions Sigmificacien «f it ie 


Ciod Lays, $95. The Judge's 
390, The y Offee of the Judge, what, 7. 
ce of the Judge how 


the Canon Law fitles the meer Office of the Judea 
and wh nee Promoted, ch 

OF ALI BECKS, WH yo A priaciva 
Official, what, 7. 161 1 a 
general, 160, ' 

OKAKIUM, what kind of Habit iw the Chureh, 
ape aN r oe ibs 

ORATORIFS, what, 16 6 Sometimes im 
the oe as a Church, Pf. bes al 

ORDERS, Eow many m the Remifo, and ho’ 
many in the Church of » in 184, 4oc. How iL 
ftinguifhed into the higher and lower Orders —ale 
Pons 184, 155. this Drftinefion foi among | reejunss 
by the Reformation, and why, 401 * 

Orders, what, and how many inthe Feaijo Church, 
399. Cazon'fis make nme Orders in the Church, and 
how, 4ce. Nor to be given to any one withenr a 
Title or Patrimonial Eface, and what if fo, 401.) A 
Perfon intruding himielf into Orders, what deem’d 
by the Law, i 

Who may confer Orders, and what Perfons defizens 
thereof fubje& to, 402. A Bifhop ondaining an unfit 
Perfou, how punifiatle, ih. 

Orders, how to be couferred, 402, Ioneto be ad- 
mitted t Deacons and Priefts Orders in the fume Dey, 
and why, 7%. Impediments to Ordery accurding to 
the Camon Law, 403. Orders how to be proved, & 
Title to Orders, what, 2b. & go4. 

ORDINATION, what, 398 The interior A& 
thereof, what, doe, The exterior A& of it, what Giled 
in Latin, ib. "Times proper for Ordination, 981. ang 
the Punifhment of the Perfon ordaining our of thofe 
Seafons, what, 402. 

OKDINARY Power, what, and of different forts, 
See Furifd: Gon. 

ORNAMENTS of Churches to be decent, A Per- 
fonal Charge, 457. according to what rated, id, 459. 

OSTIARIUS, what, and his Office in the Remif 
Church, 479 & 480. Like to what in our Church, ib. 


19 
pn wt what the meaning thereof, [5c.aj 
PARISH, what it is, and why in Latiz called 
Parochia, 404 Often pur to denote a Diocefs, ib. By 
whom Parifhes firft divided, and when, i» Nor pre- 
tended to be founded on Scripture, nor fo antient as 
Chriftianity, 405. 

Farifbes, for what end eftablifhed, 405. at firft 
much larger than at prefent, ib A great number of 
them before the Conqueft, and the Divifion of them 
among the Saxons, ib. & 406. 

Parechial Rights, wherein they confift, 406. where- 
on founded, and how defined, . to whom granted, 
and the Obje& thereof, 407. The Form of eftabliih- 
ing a Parifh, what, :). 

Parifbes, their Bounds to be preferved, and why, 
407. Objections againitit anfivered, 408. Cognizance 
of thefe Bounds, whether of Ecclefiaftival Jurifdicion, 
ib. Parithes interfering with each other, ‘how, «i 

PARISHIONER, who deemed to be fiich, 407. No 
foreign Parifhioner to be admirted to Burial or Divine 
Service without the Parfon’s Leave, where this is 
defired, %. ‘To what Parifh Scholars belong, who 
travel on the feore of Learning, /. 4 

PARISH-Clerks, their Original. and what filed, 
4cg. Their Duty, and how to be chofen, im How 
to recover their Cuftomary Fees, and what termed in 
Latin, ib. 

PARTRIDGES and Pheafants, whether Tith le, 


[504]. 
PASTURE, the Law concerning the Tithes theve- 
of, [503]. 
PATRONAGE, and the Right thereof, how ir 
began in the Church, 410 owned by the Cio Lave, ib. 
How 
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> oF f~ by the Law of Bae- 

Lette! ; ain) how to he fued, 413- In Laymen founded Zale 

ugon Kguity, and how, g1§. Net 2 “me 7 ftir, 
y tals 


cooper ly Serakion, $10. weral waye, Wherch 
ke ‘ Poa Ib th aot Was, 409. ~ 

ATRKON of 2 Chueh, who, gic. May be, fee 
rel of ame and the fame Charyeh, and how, :. & 411. 
What he may refrve to himfelf out .t the Church, 
and how, % and what nor, 412. Alay prefenr, tho” 
net grunt Infticution, & Tis lat not warranted 
even by Prefcriptian, 

Patveas, Whet Howours and Privileges they have, 
Ais. Gennog peefent themfelves to a Henshee, 
«= How this manag'd in Sigled, a Where two 
Patrons contend on the Prejenting of two Cleras, 
wet to he done pr daete Lite, ib. & 413. 

Sexere! Diitinctions between Lay and Ecclefiaflizal 
Patrom, ghd what, 434. not rege ded in Kogld, 4. 
Their Conient requilte to Casmendams, Usaes, and 
Ayppreprianions, 192. 51d. 83. 

PRCULIAKS, what, haw, and for what Fnds 
toumied, 417, 41S. Several fort. ot them, and what, 
de Pexelcars, What, and into whofe Hends to be 
refign’d, i. Archbilhops Pewl:ivs, what and where 
difpens'd, ib. & 94 

FeexLars belonging to Deans and Chapters, what, 
sind how they had their Rafe, 418. Preshars belong- 
yng to Monaiterios how acquired, 6, Some of thele 
nat wholly exempt from bpifcopal Jurifdidion, and 
why, i, = 

Sodio exempt from the Dise/ Jurifdiion, in 
what manner, 4.9. ‘Pe whom Cauvfts appealable in 
Pecediers, th. ‘The Lawe further relating to them, ib. 

PRECUNIA Sepairals, what, 133. Diftin& froma 
Aforiany, 4 

PENNANCK, what, and why in Latm ftiled Pus 
tentia, 40, "Twofold, andwhat, is Fxteraal defin'd ; 
and what Jesreal Pennance, # Wherein thig lait 
confifts, os 

Three Stecies oF sxteraal or conferal Pennance, and 
what, 421. Commutation of Pennance, how intro- 
duced, and for what end, (4133, Regulated by a 
Preces's] Canon, When, 1414). 

FENTACOSTALS, what, and whence fo called, 
434 Nor the fame with Pyer-p-ace, and why, ib 
PERAMLULATIONS of Parihhes, ufeful for 
wepat Gmc, 429. 

PEKIUKY, what, and how filed in Late, 522. 
"vhe Exclefisttwsl Courr has Cognizance thereof, 
wien, d & 53. How punith’d by the Ciss, and how 
by the Cree Law, @. & 524. ‘ 

PAWS in tig: leady of the Church, at whofe dif- 
rofil they ae, 454 

Plbt.!.ONS, m what Cafe tithgble or not, [504] 
Spent in the Owner's Houfe nor tithable, ib. Othes- 
wits if folu, «. 

PLOUGH-CATTLE, whether tithable or not, 

Tile 
a PLURALITY of Benefices, the Deteftation the 
Law has of it, and why, [414]. Pluraliff, what th- 
led hy the Cause Law, [45J. A Diitinction to be 
male herein ghout it, a. ‘The Notion of Pluralities 
haw defteoy’e by Kgveaen, ix The Law varies here- 
yp and how, «4. 

Pinmal ties allow'd of when Lica om faa [aie 
4181.. Difpened wits by Pope», why; #4 were Ca- 
AM aggruit om aud hoy, ilighted by che 
(Lae, wm, Fela]. 

wither tefleain'd by a Stature of the Reglo, 
how, $474 ‘Thi statute detested in & great mage 
tare by the Preeyi>, th Pestony how quality'd to 
hela them, @ & [4:S1 What Benetice, fort idden by 
tig: Sumtutes t4t;, 418). Tie Ecclefishical Law may 
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thereanto, (ai aawamt, 353. he thaelang 

PREDIAL Tithe, wher, and how they iter 
frveh Rerfewnl a et Tithmm, sod, 

‘LAC in the Chowen, velvet fo filed, 

PRZEMONSTRATENSES Lard, ‘whether fii 
charged fiom the Paysent +f ‘Tithey 

PR BEMUNIRE, whence this Writ taed st0 Name, 
and how founded, 440, 441. How it refymetethe Chae- 
gy, and whac the Pun simenc th a iat, toe 

PRFRKOGATIVE Ceurt af caet the Juitinion 
RRS ier 

Se ‘OM, how limicad secotdige to t 
Law of the Church, 114. Necullary wee 
Cie ‘las Melelegatal Gust. can aale agi 

ert ecleualtic, gutt ca ; di 
there A one n have 
_ Prifer ptimes how allow'd for Tithos, 574), and haw 
ie difcharges from the Pepment bo dg a. = 
pleadable by a Lay-Patvon for Inflirurion, arg, 

PRESENTMENT, how to be mace, g3$, 171. died 
what follows thercon, b. Church uaicens feetn to 
prefent or denounce Olfunders, 211. - 

PRESENTATION, what in Prigwicty of Sx 
and how to te exhibitad, 415. ‘The Pesghice of 
miting a Prefentation, & Said to be 2 Spiritual 
Right, by what Law, i4 Muft he mad€ to # sacant 
A and what Right it givm, 418. 

refeniction, to vehom it 2cey on the 
Bithop, to whom Collation belongs, 416. —< 
Chapters forbidden co enquire touching the Right of 
Prejentation, but in full Cuapter, W. a. How ciflin- 
> in Law from re So es 

sefintalem, Oriinally the bifhep’s Right, and 
parted with, 410. Whee the i = aro 
tations is, where two Perfora cliam a Kishs, ty:, 
413, The difference in Law, ketween the Ale and 
a. common Perfon ax to Prelentatiom, 1419). 

PRIMATE and a atone Of all Tiagland, ‘when 
and how thar Style veitel in the Areh’aTup of 
PRINCIPAL what, and wh Aas | 

C sWhat; and whit dea Vide ut yam 

PRIVILEGES of the Clergy, @ by 
4 ‘om Law, 186. What sp the Cemmon Law, 
167, 1o0. 

PROBATES of Willi, what 433 ‘To war it 
belongs, where Goats in avers Diespfies heyeed lugh 
a Value, ib. & 5354. anil co whidws of m—~ 2 z 

PROCESS jin Ecciefiaftical Cemits, by 
Dewnimiatiot, 2nd Legaifities, 32, 210, 


PROCTOR, 2 Name of je, Liiay han. i 
chiding what Pevfons, Ait. hada > tae Moe 
and by whet Namex diftingtif'd, ‘fe 
ted, and who may mabehim, Gd. Wet allew'u 
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‘’o what Caufes he may be made, and what not, and 
after what manner, 76, 

Prouratorial Exceptions, how — arife, inf 
whom, ib. & 425. Exceptions againf a falfe Preaior, 
when to be made, and the Law touching fich 
Pro&ors, id. When an AGion ex Adandaio lies againit 
a Pro&or, 426. 

Proflor ad Lites, what he may do, and whatnot, 426. 
Progtor with free Power of Adwimflration, what he may 
do, ib. Some ‘Things needful to be expref'd in fome 
kinds of Proxies, and what, 427. How a Client lia- 
ble for the Iniquity of his Pro@or, id 

Profor to reftore all Writings, Inftruments, &c. at 
the end of his Office, and how compellable, 427. 
How he may recover his Cofts and Charges of Suit, 24. 
How he fhall bind his Client, and wherein the Plain- 
tif’s Pro&er differs from the Defendant’s, 426. 
Profors have the Management of the Bufinefs of Lndi-~ 
viduals, and diftinguith’d from Syndicks, Gc. 427. 
Ought to be well inftru@ed in Caufes, 428, Conftitu- 
nag i mutual Confent, i How made Domini Litium, 
i, Revocation of « Proxy, andithe Effe& rhereof, id. 

PROCURATIONS, what, and how antiently paid, 
429. The original of the prefent way of paying 
them, i, When and to whom payable, Whether 
due without the A& of vifiting, ago, 431. The Ex- 
cefs uf rhem reftrain’d and proportion’d, how, 430. 
The Quantum now fettled, ib. 431, 

_ Procuvatous antiently exhibited in Viduals, 431. 
Archdeacons may receive them, and how, io. Left 
as a Charge on the lmpropriatey in feveral Grants, id. 
Cuftom how it prevails over Canons in refpe& of this 
Payment, id. 

¥ Procurations, how to be paid by Dependant Chapels, 
432 How to be recover’d in point of Payment, id. 

Vhether in the Exchequer, i} and whether at the 
Common Law, 433, Payable of commen Right, ib Pre- 
feription about them how triable, 432, 433: 

PROHIBITION, whar ir is, and againft what 
Courts ir lies, 434 & 435. Every Prohibition either 
a Prohibition of Law, or a Prohibition of Aaa, and 
how they differ, ‘2 It lies not where the Maiter is 
aeerly Spiritual, ib. , I 

Probibition none till after Sight of the Libel, &. un- 
lef, 435. Lies not after Sentence, unlefs, ib. No more 
than one Prohibition in one Caufe, &. When grant- 
ed in refpeét of the Parties, and when in refpe@ of 
the Judge, and when in refpe& of the Caufe itfelf, 12. 
436, 437. 

” Beall biedai, how it lofes its Force, 437. Whether ic 
be a Writ ex debito, and where it lies and where’not 
for Words, i, & 438. Lies, where the Ecclefiaftical 
Court proceeds on a Canon contrary to the Statute or 
Common Law, 437. When it does not lie, 438. 

Probibizion lies not for trying the Bounds of a Vill 
in Court Chriftian, tho’ otherwife as to the Bounds 
of a Parifh, 439. Lies not, where Court Chriftian 
proceeds without a Ciratioa, and why, 438. Lies 
not for Legacies of the Perfonal Eftate, ib. 

Prohibition lies, if 2 Man be fued in the Spiritual 
Court for a Railer and Soauer of Difiord, 440. Lies, where 
a Suit is for calling a Parfon Kyave, and why, id 
Lies, for not admitting of Evidence 16 prove a Man's 
Hand-writing after his Death, 4. When it lies for 
Rerairs of Churches, and when not, 456. 

PKOOF, how defin’d, and the Etymology of the 
Laten Word Probatio, 442, Thegeneral Divifion there- 
of into Artificial and Inartificial, and what they are, 
443: Five Species of Inartificial Proof, and what, ac- 
enrding to driffotle, 7b. This not properly and truly 
Proof, « Artificial, otherwife called iegal Proof. 
how many Speces it contains, and what, 443. Full 
Proof, what, and how it accrues, 444. and likew:f 
balf Proof, what, ib, Proof fometimes incumbent 
on the Plaintifl, and fometimes on the Defendant only, 
and when, ib. & 445. 

Proof in criminal Caufes not made by Inftruments, 

“* cc other adininicular Evidence, 445. Other- 


wife in réfpe& of a Will, as to the Probar of its So- 
lemnity, wiiee hae Will infelf, i3, The Pree 
nancy of a Woman prov'd by the Search of Midwives, 
Oa 

Proofs arbitrary by the Civil and Canon Law, and on 
what they depend, 446. In trading Countries, Mer- 
chants and 'Tradefmens Books full Proof, if fworn ta, 
&c. when, b, Proof when made by Credulity alone, it. 

Prof to be fimple, certain, and concladent, and when 
fo, 447. What Proof ftiled szorious, what term’d 
manifefi, atid what liquid Proof, «6, Full Proof, when 
made in criminal Canfes, 448. 

PROTOCOLS, what, and the Force thereof, 304, 


386. 

PURGATION, what, and whence deriv'd, 448. 
How antiently effected, id. Caronical Purgation, what, 
and whence io called, 449. When ta be epjoin'd, 
and when not, %. A negative kind of Proof, and the 
Confequence thereof, i. 

What to be done before Purgation enjoin’d, 450. 
Purgation, where to be perform’d, and after what 
manner, Not to be enjoia’d in notorious Cales, 
and who, and what number of Perfons to be a Man’s 
Compurgators, ib Their Oath, what, 451 


Q. 
UALIFICATION, or Fitnefs of a Perfon to be 
promoted to a Benefice with Cure of Souls, 
What, 415- How to be prov'd, 446, 


R, 


Ritecu: whether Tithable, and how, [504]. 
RECUSATION of the Judge, what it is, and 
when it happens, 451. 

KECUSATORY Exceprion to be alledg’d herein, 
and at what time regularly, ib Various Caufes for 
the fame, and what, «d. & 452, 453, 454. to be pro- 
pounded in Writing according to the Canon Law 
otherwife by the Cri? Law, ib q 

Recufation requires the Oath of Calumny, and why, 
454 The Judge recus'd, and Party vecufing, to name 
Arbitrators; and what if the Arbizrators cannot 
agree, ib, Who to aflign a Term-Probatory, %. Who 
to afliyn a‘‘Term for the Detézmination ot this Mat- 
ter, and what if too fhort a Term given, ib, 

Recufation liken‘d toan Appeal, 454. What Judges 
may_be recus’d, and what not, 7b 

RECTORS, how diftinguifh’d from Vicars. See 
ae Vicars. Enabled by the Canon Law to give a 

itle, 

REFORMATION, at the firf wherein defeStive, 9. 

REFUSAL of a Clerk by a Bifhop, becaufe he 
could not fpeak the /elch Language, whether good, 
4o, & 41. Once refus'd for Infafficiency, may not af- 
terwards be receiv’d, ib. 

REGISTER, the fame as a Notary Publick in the 
Books of the Civil and Canon Law, 383. Confin’d 
here in England to fome Court, ib, How a Bijhop’s 
Regifter: eftablifhes a perpetual Proof, 356. 

RELEASE by one Church-warden, whether any 
bar to the Suit of his Companion, 438. 

RELIGION, Chriftian, when firf planted in Eng- 
land, as pretended, xxx. 

REPAIRS of Churches, to whom of common Right 
they belong; and how by Cuftom, 455. Enjoin’d by 
feveral Canons; and what Part of the Reyenues of 
the Church allotted thereunto, 7). How by the Law 
of England, ib. This macter cognizable in the Spiri- 
tual Court, and why, 2. 

Towards the Repairs of a Church, haw the 
Churehwurdens to proceed, 455, 456. Cannot impofe 
a Tax themfelves, ib Nor can the Spiritual Court, 
455. How to be made in refpe of Union of Chur- 
ches, 456: How Perfons exeus’d from repairing the 
Motlier-Chuich, where there is a Chapel of Eafe, ib. 

Repairs of the Chancel, to whom they belong ia 
Londons and fome other Places, 457. OF common Right 

to 


Th INDE X. 


ro the Parfon, knd why, @. Repainyof the h 
pi ¥ on the | ; tho ‘te otherwife in re~ 
fpect of Chuewh-Ornaments, whieh ave oaly « Perfo- 
nal Charge, the 

Repacs of Churches how to ‘we made, according to 
a Prowincial Conititutien, 457. Sequeftration to be 

red on an Improptiation for not repairing “the 
hancel, 45%. The Rector to fee that the Church 
be repair'd, 1. 

Parifhioners how punifhable for not repairing. the 
Body of the Church, 455. Ought to be cited here. 
unto, 7 The Cognizence hereof confirm’'d to the 
Court Chriftien how,  & 459. founded likewile 
on @ Judgment at the common Law, ib, 

Repairs of the Manje and other Fuifices to he made 
out of the Profite of the Living ; and after what mane 
ser Perfony compellable hereunto, 459. Bxpemcesin 
all the sforefard Cafes of Repairs rather to be necefla- 
¥y, than famptuous, 1. 

KESIDENCE, what; and how enjoin’d by the 
Can Law, 460. Who fad to be relident, according 
to that Law, i. & 461. What {aid to be Refidence 
here in Englamd, ii, What the Word imports; and 
in what Cases a Man may be Non-Refident, i & 
Bilhop on what days bound to Kefidence at his 
Church, 462. 

Ryitence of a Beneficiary how to be underitood, 
462. Non-Refidents to be cited to return to their 
Churche, by 2 Time prefix'd, on pain of, Deprivation, 
it. & 463. The Punilhmenc of Non-Refidence by the 
Litws of the Realm; and who excus'd from Kefi- 
denve, ib. r 

Reitteme, whether a Perfon exeus'd from ic in point 
of Confcience, 453. ‘The Camex Lavy dilpenfes with 
ir in many Cafes; and what, 464 Jron-Relidence, 
How prefui'd ; and how fupply’d by a Vicar, th 
Pleas for ic urg'd by Piwralifts, 1b. ObjeGions again 
ia DitinGtion of the Garenif's in ReGories and Vi- 
caridges concerning Kefidence, what; and whether 
valid in Conftience at in Law, 465, & 466. Anw 
ther Diftinétion of thuirs between Abience + Chea and 
Hon-Kefiuence, %. 

Refideme, how difpens’d wich by a Ficwdly; and the 
Difference between x Liceme and Induigeice, for Non- 
Refidence, 460. Keeping Curates takes mot + © the 
perforial Obligation, 465. The Osth of perfonal Re» 


fidence to whoin given, 7b, 

KESIGNATION, what, and how defined by the 
Come Law, 460. Said to be twotold; and what, id 
Sooettocs Kefignation how to te made, and how di- 
ftingtafhed from a Caadfed one, 467. The Form ard 
cHicient Caule thereof, what, and by what Words 
made, 18 . Six Kealony for a Sugerior’s admitting of 
aRefignation , and what, i. | 

Rexgeatam of aS enefice, into whofe hands to be 
made, 447, & 408 Wor valid in penser of the 
Charch, 1f made into 4 Layman’s and>; otherwife 
in prejudice of the Perfon refigning, if the Ordinary 

seriticy it, ib What to be done, if the Bithop admis 
not, Rie wtegrd remanente, ib. 

Rejignaticn may be made cither tacitly or exprefly 5 
and when, 408. An exprefs Kefignation iy either diz- 
pir ov Conditional 5 and how, «. The Inf feldom ad- 
mitied ; aud why, &. Deduc’d im Padum favours of 
simony, @ ‘To be made without Force or Fear, & 

Jeepgisttian, how to be prov'd, whether Sjastaeeues 
or not, 44g. Bifhops to be very caretul in admiuimg 
Kefignatiuns, Why, is, May require an Oath, that 
the jane is nut made with a Simoniacal View, 2 
The Eiie& of a Kefignation, what, ia, To whom 
Daeatives may be vefign’d, +4. 

RES JUDICATA and Res Fudicams, what ; andhow. 
they diiter, 356. 

KBIEW, to whom to be made, 

RIGHT of Tiches coguicable in the 


Ecclefiattical 
Court. See Tikes 


ROGATION-Week, «Time of Fifjing io the Ste 
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pice-Weed. grabied up, whetle) 
$. 
Ge the Tmpora of tha Weed | aut rie (ene 


oo 
kath, and why, o The 
Right; and therefore alcetahle 
% 


Sabiath, Chriftian, tho’ cha ; yet fome 
to be kept, and for what Fad, 471. The fourt 
Commandment about the Sabisath, whether Moral or 
Ceremonial, ih Docs oblige Men to amait fram all 
seer, Cheifian, call 

@hath, Chriltien, ed Suite, how beet a 
ding to the Civil Law, 471, Work in ee Time 
permitted in Beane and Beilin om that Day, i, What 
the Saver Law here in Lingle touching lerule Work 
on that Day, “ lop the 

Sahesti Sorbidden boy rhe Dagee: in Fasiwed ro bs x 
Day for Markers, Hanting, 2%. tho allow'd of by the 
Mormans, 471. The Euglé Laine relating to the Ob- 
fervation of this Day finee, 1, 472, 

SACRAMENT, delin’d; and heer ic dillees from a 
Sacrifice and Myftery, 474. The Number of them 
in the Raw Church, and what, ib Only two among 
Proteftants; and what they are, it. Sacraments to he 
frecly given, without Fee or Reward, ib. J 

Sacrament of the Fuchariit gi-en to Infantein ¢ 
prian’s ‘Time, and why, 474. How long this Pradice 
continu’d in the Church; and how eradicated, 455. 
How it.came to be ftiled the Ade? or Ad fic in Lona &. 

Sacraments how diftiuguith’d in the Keni Church, 
473+ That of the Ey-bariff co be xeceiy'd titrice in 
the Year ; and how Men wughe to prepare themfelere 
for ic according. to the Ptosincial Conffttution, ik, 
The Superftition of foue Men hereon, ik. 

Sarrament of the Fashangt not to be given to 2 fo 
teign Parifhioner wichout Lease teem hic nroger Cu- 
rate, 475» "This Law not to exterd to Treellers, 
&e. i, Nene under a Prict to eghibir the fime by 
the Papal Lew; otherwife with us, the nove Lat 2% 
in can amine: ae Elements, i. 

acraments. of t urch not to be treated con- 
aptly, under what Penalty, we ae _ 
the Procefe to be againft the Oifender, 4, The Su- 
perftition of the Ramanifis at the CeleLratign of the 
Holt ee b acne a Bell, in, 

A a Crime baptiz’d by the Clarey, 
who faid to be cuilty thereof, pty How wee 
fiaftical Court came to have the Cognizsuce of it ; 
and who firft claim'd this Power in Eige/aal i A 
Grime not sirely Spiritual, according to | seiteend, 
477 

Sacrifeze taken two foveral way; 2 ag 

How delip’d by the Cause Lavy, in Fa tog ot 
ted three Several ways; and how, it, Hove teen in 
a lange Senfg, of the Word ; and the Punidhmgot of 

3 $e 

Saovilege, which way punifh'd by the ¢ 
of the Church; and ote the’ Chak ee 
4°S. How puuilh’d by the Same Law in # b 
a remarkable Inftance ef the Puntfimert of it in 
Hemy the Iffd’s Reign, it. If no aatual Fovse doze, 
Damage given ac the Common Taw tor it, ii 
once Bi yas ae ae a 

ence fo if 7 
calle, rae r. hin = 

APE > What Titho it 
ae Ee 

LARY, whas, whence the Word demy 4 
how it ditier: froei Hiss, «82 Howdue and paren 
according 10 the Cv Law, 28% —— 7 

SANC. 


The INDEX 


SANCTUARIES, the Law thereof anciently, 14. 
fc169, Heretofore the Foundation-of Abjuration, 14, 
Wot allow’d to Traitors or Sacrilegious Perfons, ib. 
Now abolifh’d with us, id. 

SCHISM, the Derivation of the Werd, and what 
it means, 480. How it differs from Herefy, and 
when ftiled fuch according to Canonifts, ib, Schifma- 
ticks not to be admitted to Church Beneiices; and 
what the Bifhop éught to do herein, 481. 

S.bifms, very antient in the Church, and wherein 
they confifted, 481. -‘The odioufnefs thereof accord- 
ing to the Canon Law, i. How many fort of Schifma- 
ticks by that Law, and what, ib. & 482. 

SEALS, what ftiled Authentick, and what Credit 

they give, 482. How they ought to bevengraved, &. 
ib. Publick Seals filed Authentick, ib, 
' Seal of every Bithop, &. exercifinguordinary Ju- 
sifdiQion deem’d Authentick, and what.AGs to be done 
under his publick Seal, 483. The Diftin@ion of v2 
Iuntary and contentious Jurifdiction herein, ib. 

Seals Authentick, what Orbit or Impreffion neceffa- 
ry to prevent Sufpicion of Forgery, 483. Not to be 
put to Proxies and Certificates fraudulently, under 
what Penalty, ib. : 

SEATS in Churchits of Ecclefiaftical Cognizance, 
and of common Rigit of the Difpofal of the Ordinary, 
484. The Parfon, and Church-wardens have this 
Power fometimes, by Cuftom, id and fometimes 
Church-wardens alone, ‘2 When Prohibition lies 
hereon, ib. & 484. 1 

Seats in Churches, by. whom, and how to be re- 
pair’d, 484. Wherher they may be granted to a 
Man and his Heirs forever, ib 8485. Seats in. thé 
Tile of .2 Church, to whom they belong 3 and how to 
be repair’d, ib. ‘The Ordinary, cannot difplace a Man 
there, when, id, 2 Sagi 7H 

Seats in the Body of the Church, whether they may 
‘be prefcrib’d unto, 485. Intimatrin: co be given 
when a Faculty granted for Seats,pit “Allegation 
for the Repair of a.Seac,, when to! be: made, 486. 
‘Seats in the Chancel, to whom the Bifpofal uf them 
‘belongs, 486. : » = ead 
y Whom the Ordinary, cannot remove from their 
Seats, 485. Whether Church-wardens may pull 
down Seats in the Body of the Churely without the 
Confent of the Ordinary, 486. J < 

‘SENTENCE, what, and what it ought to cén- 
tain, and whence,fo called, 486. Wherein a Defui-~ 
z.ve differs from an. Iuteriocutory Sentence, 487. Three 
‘Things neceflary to a Definitive Sentence, and wha; 

$8. ‘ 
. Sentence, a Matter faidi- Furis, and. how-it operates, 
488. How and by whom tobe interpreted wher 
doubtful, 7. How to be fibftantiated in poinr of Va- 
lidity, and when null aud void, i. & 490.- Prefump- 
tion lies in favour thereof, and what kind of Pre- 
Tumption, 489. } 

Sentence pronounc’d by feveral Perfons, how valid, 


459. May be pronounced in part for the Plaintiff, 


and in part for the Defendant, #. ‘Threé conformable 
Sentences held prove judicata, ib. 

S ntece, how it differs from a ves judicata, 489. ‘Not 
to be delay’d after the Judge has inftrafted himéelf in 
the Caufe, 490, How provd by Wiinefles, i. Sen- 
me on the principal Matter to be certain, otherwife 
on odor es, ibs . 

Sentence pronounced on the Wepofitions of perjur’d 
Yitneffes, when it may be revok’d, 491. Sentence of 
Fixeommunication may be pronounced conditionally, 
and when fufpended by an Appeal, i. Quare, whe- 
ther it properly be a Sentence or not, 258. 

* Séatciice in criminal Caufes niay. (according to fome) 
be pronounced without Conteftation of Suit, fed 
Qusve, agi. Not to be Fevers'd in Civil Caufes on 


pretence of new Inftruments found, id How in eri-- 


aninal Caufes, 78 && 492+ ; 
Sentence, how to be demanded to Execution when a 


fecond Sentence confirms the firft, 492. Revocation 
of Sentences, how to be made, i. What Sentences 
never pats 7 ven: judicata, ib. may, by Letter of Re- 
guef, be executed by a foreign Judge, ib. 

Eentence Interlccutery, how to be revoked, 492. Ne 


‘Wer meant by the fimple Word Sentence, ib, 


SELLING of Judicial Offices, forbidden by what 
Law, 152. 

SEQUESTRATION, what, and how granted, 493. 
Threefold, viz. Cafical, Neceffary, and Velwntary, ib. 
The firft in what Cafes granted, ‘2 & 494. Lies for 
a Woman on the account of her Husband’s Cruelty, 
when, i. Likewife for a Woman betroth’d in Mar- 
riage, left fhe fhould be folen uway, it. 

_ Sequeftrations, when decreed in Ecclefiaftical Affairs, 
in what Cafes, and for what ends, 495. Who colleg& 
the Profits of a Living in fuch Scqueftrations, and 
whether the Sequeftrators accountable for the fame 
th. ‘They cannor Sue for Tithes in their own Names, 
but he " 

SEEEP, the Law in reference to the Tithe a 
of; their Pafturage, Gr. [502]. ahag 

SIMONY, Whence fo cali'd, and how defin’d, 496. 
The Definition explain'd, how, ib. Diftinguifh’d by 
the Canonifis into mental _end convertice2l Simony, and 
what thefe are, 498. The latter committed feveral 
ways, aud how, i ‘The former not known to us in 
England, 496. 4 

Simoky, very eatly id the Church, and after what 
manner, 497.. The odioufhefs of it according to Cz- 
nonifis, and fome of the Fathers, ii Not fo criminal 
as Tome pretend (barring the Oath) and why, id. 
Forbidden by the 22d Apoftolical Canon, ih The Price 
of Simony how many fold, and what, 496 & 497 

Simony committed cither in refpe& of Orders, or of 
# Benefice obtain’d, 498. and when a.Man fhall be 
filed in refpe& of either; i. & 499. How.induced 
by the Papal, and how by the Law of England, ithe 
Lefs Proof required in Simony than in other Crimes 
aud why, i 
- Simony,*% yal Caufe of Deprivation, by the Canoy 
Law, 499° likewnfe by Provincial Conftitutions, and 
Royal Injuu&ions, 500. How further punifh’d by the 
Caron Law ; and how by a Statuté of the Realm, id. 
Simoniacal Tncuinbents cannot fue for Tithes and 
why, 5ol. Simoniacal Contrads, what, and whae 
not, 501. Tho’ Simuny pardon’d, yet the Prefentarion 
remains void, ‘and the King may prefent, 2 Burt 
otherwife if the Starute had only made the Prefen- 
tation void, i. Simony, a Matter of Ecclefiafticad 
Cognizance, when, 7. 

SINE-CURES, whence they had their Rife in the 
Church, 464. 

SOUL-SHOT, a Payment of Money among the 
Saxons at Funerals, 133. 

SON, whether he may fuceeed his Father in an 
Keclefiaftical Living, 41. 

SPIRITUALITIES, Guardian thereof, who, fede 
vacante, 125. Ancieatly fummon’d to Parliament, 129. 

SPOLIATION, Cognizable in the Ecclefiaftical 
Court, and a Sequeftration granted thereon, 495. 

STRIKING or Fighting in the Church or Church- 
yet how punifh’d, 174, An Ecclefiaftical Crime, 


238. 
SUGGESTION or Surmife for a Prohibition, with- 
in what Time to be prov’d, and how the Time to be 
reekon’d, 437. 

SUMMONER, what. See Title pparitors: 

SUSPENSION, what it is, and how diftinguifh’d 
from Deprivation, sot, The Definition explain’d, 
how, i. & 502. How it differs from Ivregulavity, ib. ° 
Three kinds of Sufpenfion, and whar, ib. 

Sufpenfien either tetal or partial, penal and medicinal, 
and what they are, 502: Another kind thereof made 
by an AG of Lew, and another made by an A& of 
Man, ih, "The greater Sufpenfion what, and what the 


leffer, ibe 
Sufpens 


fafpenced 
ei» only, what te may oa; and how fai ” 
7 The Renton of thi, —— 
/ Ss OM, whenee the Word deriamd, and hom 
efined, 276, s& thveefold Disifien of it, and whac, 
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Sufpicion ; and how 2 y den Snipteton differs from «a 
Pretamption © Lew, ol by Law, 4, 277. 
Sifpirse presah!=, whenve it wife, and the eifeD 
shereof, 270. Induces a Camoneel Puryarion, ih 
SWANS, whether Tirhetle or nor. 
SYLVA CALDU 4, ont Mat, the Law sela- 
tlog to the ‘Tithe> thereot, | y+ | 
YMBOLUM ANIALM, what, and when payable, 
198 
SYNODALE, the Import end Significariog of the 
Word, 433: 
SYNODALS, what; why fo called, and to whom 
able at fivit, 433. They ditfer from Procurations, 
ow, ib. Antiently known by two other Namo, and 
what, 2 In Propeifs of Time due to Arehdescons, 


and why, ib, 

SYNODALE JURAMFNTUM, what, the Form 
of ir, and why fo cali’d, s15 & 516, 

SYNOLI JURATORES, the fame as Tepes Sipso- 
dales, and their Office, what, 515. 

SYNDICK, whar, and hewdiftinguifh’d from 2 
Picttor, and an OE mmmes, 4.7 & 423. How he 
differs from an Adwinittrator, 4b. Cannot confticute a 
Prowtor before Conreftution of Suit, 421. 


i 
AX for Church Reparation, by whom to be 
made, 436=lii—gpae ‘The Court Chriftian, can- 
net impofe ir, nor the Church-wardent, jpegs 
TRMPLARS, ditcharg’d fiom the Payment of 
Titbes, how, [50%]. : 
TEMPORALTISS, or Barony of a Lifhop, how 
obtain’d, 129. 
TESTAMENT, what, and how divided. Ste 


Wills, 524 

TIMBER-TREES, what fhall be reputed fuch, as 
not Pithable, [506]. If waited on a Bithoprick, it 
is Dilapidation, 217. 

TITH, what, by and to whom peyakle, 504. 
Various and uncertain, according to locat Cuftemae, .4. 
Fnyjoyn'd ‘ap the C2a, Samm, and jm Teas, 2. de 
525. When tivit order'd in Bagh, ik. Whether of 
divine Rizht, & How die ro the Church*betore the 
Lateras Council, @ When fertled on Parifhes, i& 

Fitles of feveral Speer, and whac they are, 506, 
Prad-sl Titties from whence vhey grow, i. Whence 
Perfeeal, and to what Church payable, b. Seaws ex- 
empted from the Payment of thefe, why, and io 
what manner, ik. & 52°. Aacge Tithes what, 530. 

Totnes tO WS pad categrel tor, and when faid to be fo, 
307. The Punithmert of the Cams inflitted on fuch 
as feduce Men from the Papmeni of them, & W 
inflided on fuch ax tefute the Payment of them, : 
A Demand arit be made, # 

Pitiet in what manner to be paid, 527. Whether a 
Compoliticn goo. ter Tishes, and how, 50%. Wher 
for a Cuitom J@epeving bo then the Tenth fae weld, 
and the NiftinXion themon, & Small Tithgg ain Fieg- 
Jaad, wheven tly canfitt, % : 


Tithe Meiteol, vehat ; anal whether Ja 1c 
ble of iceeiving them, | pel Sot wie | i 
Glmrged fen tha Paytient of Titties, and sith Vehat 
meaner, . Ungult Apes psation ef Tithepmmderky 
the Nees at 

Setitne out of Tikes, ox to be dene by the Cane 
Jew, t¢e-). Whether good without ths View of the 
Perthn, a. Hoy, doetigd by the Lites cf Remi 
i /Sull, Whatier tvetice t) ow eisen to the Parton, 


f 
ye 


& Seth Femoral Peviuns capable ot peceming 
ee ake of Belen 528), wes eons 


A‘non lime cheream, 146. 
TONSURA PRIMA, or Chests, Wet. Vike. 
: oa. whether Gatn pateen thootey tahade, 
TRANSLATION of Dithepe sbtibenls teases 
by the Conneil of Sawces, piey ‘evar INS armed 
a by the Coma Layer, ‘& ™ Ue Bre 
TREES, what, tithable @ net, Peay. To ahem 
Trees growing In the Cikaews gars do ‘elem emul 
how Perfons punifh’d for euctiry Rime eee, 17g 


ipa 
TORVES, whether tithasle or ne See Tee 


¥. 
yan wh Rapaion » Cafe al erie , how 
to be ieckon’d, whethar by the Ming's [emu oF 
the real yaaly, alue, fas87. .~ 
_VICAK, what the Orginal thereml, aod haw many 
kinds of Vicar, 309. Ya ol, whe, esl 


how Persetnal diftinguifh’d ivom Tema Viewing oh 


CDs, 

VICARIDGES with Cure, their fait KiS im the 
Chureh, gto. Thele Views: ot Hitt vathaat anp Pro- 
perty, and how their Cupgy eltqraards mdow'd, d, 
& 511. Their Endowment ojtimr gays or megs 
and when faid to he fo, # Se 552. Wiamades, here 
differs fram a Patcfetusor Pavionegm, 964. Hoe beft 
by the Statare if Diifolutions, sia, The Lithep's 
Right of providing a fir Maintenance fay the View, (he 
Several Statutes touching the tue; and how wowdad, 
$15» 

Yaar cannot have a Vicar, 515. Cie Ties velmt, 
and what filed in duativ, sug. Vider'y Pustienta be 
ferled by the Pacron or Kester, end giner if they me- 
fuy'd to do ir, 510, Confilted eit eerel’y in famall 
Tite, te How regulated by fireeimetgl Cunaiilatu- 
es ) fea ra. 

war's Allowance, ta clei, Samay Aig, 12 
Liveumd, 511. How to he tate Acemraing pe 
prefent Value uf Money and thisgey ak  WWitee 
Cla gt incumbent on him, & Sogn to @ pari 
Refidence, why, 513 & sig The Crus) dheureme af 
Perfons almitted to Vicsridets, 513. 

VIOLENCE oiter’d to a Clengrowe, of dimalel. 
aftical ——, ask 

VIOLaT of a Seqeftration fir Tiisea met 

id, an Ecclefiatticg] Crime, 238 Vtolating awd 
phi the Soh, the ae Keer 

¥ ATION, the Word 14 Lustig ghee it Vinge 
and the Power of the Orctnay iameretm, tg. Tin 
Order and Method of peacenJing tigen, winal, pas. 
How Asthotthops and Bihowe te» ‘achwer therens, ibe 
The Bifhop's Vilination Goce’ ap fyiliopal Gyoud), 


die 
VISITORS diftineui4e'd 1 A fimpia 
tors, and what chal Wana nee ica = 
ardinary Vifitor as well os Bithag, svwi deme, Phu? 
oat omer ;, 4 Wisher Wisad i ware 
_ Power veiien ay Ow ie 
bp,» fetiin their Vilitariogys not to hartge qi) 
with Pade and Cinmlty, yd dbthe a in 
theiv Dioweilts ance « Ver ‘at nell he 
quting tO mane thevern, yh, Vidiieey ta ie 
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The 
Ways, and what, 


what, ic. may bé made three a phe. 
urch pnited to be 


il When the true Value of the Ci 
exprefs'd in the A& of Union, 6. 

Union of Benefices not ro be without Confent of Pa- 
tron and Chapter, i. & 518. The Pope’s Power here- 
in for the Good of the Church, ib. Unions how di- 
ftinguifh'd, and the Nature of them, jb The fean- 
dalous Abufe of Prerozatizve Unions for Life in the 
Romifp Church, ib. 

Unions what allow’d of by the Law of this Realm, 
and how made, 518. Rather Difpenfations than Uni- 
ons, and why called Confalidations, ib. 

UNITY of Poffeflion how difcharging from the 
Payment of Tithes, [505], 

OIDANCE of Benefices, what, and how many 
ways they are faid to be void, 519. When faid to be 
void ipfo facto tantum, when ipfo jure, when by Sentence, 
and when ipfo fatfo & jure fimul, ib. & 520. 

Virdance of a Benefice before Prefentation thereunto, 
and how Benefices become vid by the Law of Eng- 
land, 520. 

USURPATION of the Pope, when, and how it 
began here in England, xxx. 

USURY, what it is, how divided by the Civilians, 
and how diftinguifh’d by the Camoyifis, 521. How 
far of Ecclefiaftical Cognizance, 4. What kind of 
it forbidden by the Cio and Caron Law, and what 
by the Mofaical Law, ih Two Species of it according 
to the Cuil Law, and what, 522. 

Ufury, the Odioufhefs of it according. to the Canaz 
Law, 522. Manifeft Ufurers, how punifh’d by that 
Law, i 


what kind of Tith, 508 
HORE, whether aftionable, or not, 438; & 440. 

WILLOWS, wherher tithable, [506.] : 

WILL, or Zeflament, how. defin’d, and the Defini- 
tion explain’d, 524. Why call'da Teffament, and how 
this differs from a Laft Will. in firitinefs, according 
to the Civil Law, 525. What things neceflary to a 
folemn Will, according to the Ciwi] Law, ib. 

PVills made ad pias caufas (by the Canon Law) require 
a lef number of Witneffes than otherwife, 526, 
Two Wiwefles, with the Credit of a Notary, fut 
ficient at this Day by the Civil Law; without a Nora- 
ry, valid by the Law of England, unlefs in Deviles 
of Land where three are required, 7b. 

Wills folema and suncupative what, and how the 
Jatrer’'to be made and proved with us, 526 & 527. 
Three forts of Wills a among the Romans, 
and what, 526. 
feck and imperfet Wills, and what they are, 527'& 


WwW. 
We or Bees-Wax, whether Tithable, and 


zs: 
' Will imperfe# among Children, when valid, 529 & 
530. Children not to be paft'd by in Silence by the 
Civil Law, 527. Wimeffes to a Will how to be ask’d, 
and whether they may be prefam’d to haye been 
ask’d, 530. Number of Witneffes not a fubftantial 
Form of a Will, 7 ~~ 

Will and Teftament not the fame Thing, and why, 
530, Whar Perfons forbidden to make Jaft Wills, 


INDEX 


Another Divifion of Wills into per 
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531. Lat Wills and Teflaments by whom to be ih- \ 


oa and what Method to be obferv’d thereing 
bs au i Devogatory Words therein inferred, con fi- 
er’d, ib. 

The Bffe& and Confequence of Laft Wills ; and 
what ftiled lawful Wills, $33. Probat and Infinuation 
of Wills, what, 534. What Time preferibed by the Ci- 
vil and Camon Laws for the Execution of Laft Wills, 
3432 : 

WITNESSES, what they are, and what their De- 
politions, $34. Improper Witneffes, who, and when 
allow'd, 536. The adverfe Party to be cited to fee 
Witnefles produc’d and fworn, except in what Ca- 
fes, i Who to bear the Expences of Witnefles pro- 
duced, ib. 

Witneffes, when faid to be Idoxeous or proper, 436, 
Wot to be examin’d or interrogated on impertinent or 
other Articles than produced on, 537. Allow’d after a 
conclufion of the Caufe to prove the Defendant's Inno- 
cence, when, i. Exceptions again them, when to 
be made, id. 

Witnefes, how veprobated in Law, 3538. When 
faid to be of good Fame and Integrity, i. A Term- 
Probatory for the Produéion of them; how and b 
whom to be affign’d, 539. Nat to offer themfelves 
without a Citation, 2. How compellable to appear 
thereon, id, 

Wineffes, not to be examin’d ex officio in Civil, orher- 
wife in criminal Caufes, 539. Who to have Prece- 
dency in producing them, i They make againé the 
Producent, when 540. ‘Their Evidence to be founded 
on fome corporexl Senfe, and to be concludenr, id. 

Witneffes noc bound to anfwer Interrogatories of a 
criminous Nature refpeGing themfelves, 540 & 541. 
What Exceptions lie againft them, 542 & 543. 
What Credit to be given to two pofitive Witneiles, 
544- ‘To be extrancous Perfons in the Bufine& of 
Corporations, /b, Subornation of Witneffes, what, 
and the effe& thereot, 546. 

WOOD, the Law relating to the Tithe thereof 
{505} A predial Tithe, and fometimes reckon'd inter 
minores Decimas, ib. By whom payable, whether by 
che Buyer or Seller, [501]. Whether due for Fewel 
fpent in the Parifhioner’s Houfe, [505]. In what Senfe 
it may be cither great or fmall Tithe, 2b. Wood, whe- 
ther Tithable at the Common Law, [506], May be 
exempted:from the Payment of Tithes, ib 

WOOL, the Law in Reference to the 'Tithes 
thereof, [506]. Prefcriptions relating hereunto, id. 
What included under the Word Lama, [507], Wool of 
rotten Sheep, whether Titheable, ib Tithe-Wool, 
payable at che Day of Shearing, [506]. 

ORDS of Contention in the Church or Chureh- 
yard, how punifh’d, 174, Words Defamatory, how 
punifable, See Defamation, 212. 

WRIT de Haretico comburends, when taken away and 
abolifh’d, 293- 


nC 
ORK, the Original of that. Metropolitan See, 
9q Anciently had Metropolitical Jurifdifiog 
over all the Bifhops in Scofland, ih, 


THE END 
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